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PREFACE TO THIRD EDITION 

T he revision of American Government for this, its third edition, was 
begun after the Japanese surrender offer in August, 1945. The pre- 
vious edition had been issued in 1942 after the United States had been 
attacked and had entered the war. Very naturally the 1942 edition carried 
many references to the organization and operation of the government in 
wartime. When peace was established and the rush of reconversion to peace 
began, these references became almost wholly out of date. A new edition 
was called for, one that would consider the government of the United 
States in the new international situation that has been created by World 
War II and the efforts to establish a new basis for peace. An attempt has 
been made in a new foreword to set forth the elements in this new world 
situation and how they affect democratic government. 

The war brought tremendous distortions to important parts of American 
life, and the government was in many administrative and fiscal aspects 
quite unlike that to which we are accustomed in normal times. For that 
reason data from the prewar years 1940 and 1941 instead of wartime figures 
have been used in many cases. To show the administrative arrangements 
of the government in the war. Appendix A from the 1942 edition has been 
retained practically unaltered, since the changes in administration from 
1942 to the end of the war did not introduce any new principles, although 
there were many changes in personnel and much reshuffling of functions. 

In its main outlines this work follows the plan of the first or 1938 edi- 
tion. On this revision I have been assisted particularly by my daughter, 
Morgia J. Penniman. 

W. A. 

January i, 1946. 

University oj Minnesota 





PREFACE TO FIRST EDITION 


T eachers of political science have discussed for some years the 
desirability of teaching the American government course from a “func- 
tional” as distinct from a “structural” point* of view. The two approaches 
are not mutually ezclusive any more than anatomy and physiology are in 
the study of the human body. They cover substantially the same material 
but from, different points of view. Structural courses in American govern- 
ment tend to deal with the chief structural units, i.e., the national, state, 
and local governments, separately, and to emphasise structure, organization, 
and powers in each case. Functional courses necessarily recognize the 
structural units, but subordinate them to the political processes and govern- 
mental functions. They stress in this way the integration and co-operation 
of the various governments in the performance of essential services, and 
try to elucidate what is done by government and how and why it is done. 
Neither of these approaches has a monopoly as a teaching method, but much 
can be said for a more thorough trial of the functional arrangement. 

Already several commendable texts organized on functional lines have 
been made available. The author felt, however, that after some years of 
experience in teaching American government from the functional point of 
view he had some contributions to make that might be found helpful by 
other teachers. This book is the result. It covers all the ordinary topics but 
has some additional chapters on subjects not usually dealt with in the texts. 

In a well-developed subject like that of American government, no writer 
‘is able to say how greatly he is indebted to the hundreds of authors of gen- 
eral and special works who have written before him. The references at the 
ends of the chapters herein show but a few of many books that have been 
consulted. The most that an author may claim is that the selection of 
materials, the arrangement, the emphasis, the re-thinking, and "the re-phras- 
ing are his own— and even as to these he is not sure how much he has 
unconsciously borrowed from others. 

To my predecessors and my contemporaries in the field let me then offer 
my thanks for instructing me, . At the same time I owe certain special 
debts of gratitude: to my family, friends, and colleagues, for their patience 
and assistance ; to Miss Myrtle Eklund for having read the entire manu- 
script; and to Professor Edward S. Corwin for having traversed all the 
galleys. Both Miss Eklund and Professor Corwin have slaved me from many 
errors. My thanks to them all are here recorded. ' 

W. A. 

March i, 1938. 



CONTENTS 


./ 

C^XPTER 

> 4 - BEMOCRACY IN THE POSTWAR WORLD • • . . . . . . 

PART ONE 

Historical Backgrounds 

J 2. government IN THE COLONIAL PERIOD . . . . 

*^3. LOOSENING THE BONDS OF EMPIRE 

FORMING A MORE PERFECT UNION 

PART TWO 

Structure of Government and Legal Bases 

■^/STRUCTURAL ELEMENTS OF AMERICAN GOVERNMENTU--- . . . 

^-^/^FUNDAMENTAL laws OF AMERICAN GOVERNMENak|^ . 

ADOPTION, REVISION^ AND AMENDMENT OF BASIC LAWS 

v' 

PART THREE 

jT'' 

'/ General Internal Organization 

3 / THE TREND TOWARD DEMOCRATIC ORGANIZATION . . . . . 

THE SEPARATION OF POWERS: NATIONAL AND STATE . . . 

'r->IO. THE PROBLEM OF JUDICIAL REVIEW ^ . . . . . 

THE FORMS OF LOCAL GOVERNMENT , . / . . . , 

PART FOUR 

The Powers and Relations of Governmental Units 

12. THE POWERS OF GOVERNMENT . . . . 

^13. POWERS AND FUNdriONS:" national/state, AND LOCAL . • • 

INTERGOVERNMENTAL relations: NATIONAL*- STATE AND STATE-LOCAL 

15. INTERSTATE ANU' INTERLOCAL RELATIOJiS . . . . . . 

I ■ ■■• 1,' 

PART FIVE 

, Citizenship and Civil Rights 

< r ~, 

16. THE LAW OF aTIZENSHIP . . - . . . • • • • 


PAGE 

I 


n 

28 

44 


59 

72 

84 


111 

126/ 

146 

173 


191 

203 

221, 

237 


249 



viii CONTENTS 

CHAPTER ?AGE 

Jfiy. CIVIL EIGHTS AND DUTIES 265 

_^.l8. ENFORCING PKIVATE EIGHTS AGAINST GOVERNMENT . . , . 294 


PART SIX 


, The Political Process 

09 ./THE ELECTORATE 

active FORCES IN AMERICAN POLITICS 

POLITICAL PARTIES 

22 . NOMINATIONS AND ELECTIONS 

23. NOMINATION AND ELECTION OF THE PRESIDENT . . 

PART SEVEN 

Legislatures and Legislation 

/ 

^4. STRUCTURE AND MEMBERSHIP OF LEGISLATURES .... 
y 25. THE ELECTION OF LEGISLATORS: APPORTIONMENT AND DISTRICTING 

26. LEGISLATIVE ORGANIZATION • . , . . . . 

27. LEGISLATIVE PROCEDURE . . .... * 

28. LEGISLATIVE PROBLEMS ......... 


PART EIGHT 

Administration 


/29. THE president AND THE EXECUTIVE POWER ^ . 

30. CHIEF executives: STATE AND LOCAL . 

31. ADMINISTRATIVE ORGANIZATION AND REORGANIZATION 

32. ADMINISTRATIVE POWERS AND THEIR LIMITS 

33. PUBLIC SERVICE PERSONNEL . . 


^ PART NINE 

The American Judicial System 

34. THE courts: organization, PERSONNEL, AND JURISDICTION y 
35 - JUDICIAL PROCEDURE AND PROBLEMS . . . 




PART TEN 

Foeeign Affairs and Territories s/ 


36. AMERICAN FOREIGN RELATIONS . 

37. TERRITORIES, DISTRICT OF COLUMBIA, AND SPECIAL JURISDICTIONS 


309 

320 

340 

364 

390 


4II 

426 

442 

456 

477 


495 

508 

522 

536 

S49 


569 

589 


603 

621 



CONTENTS 


IX 


PART ELEVEN 

""'K, Defense and Law Enforcement 

chapter page 

38. NATIONAL DEFENSE 639 

39. POLICE AND LAW ENFORCEMENT 653 

PART TWELVE 

Public Finance 

40. PUBLIC REVENUES 67 1 

41. BUDGETS AND EXPENDITURES . . . . . . . . . 696 

42. PUBLIC BORROWING AND DEBTS . . 71I 

PART THIRTEEN 

Government and the Economic World 

43. THE promotion AND REGULATION OF BUSINESS 72 $ 

44. MONEY, BANKING, AND INSURANCE . . . . . . . 74 S 

45. THE REGULATION OF PUBLIC UTILITIES .... . . . 764 

46. TRANSPORTATION AND COMMUNICATION • • 779 

PART FOURTEEN 

Conservation and Agriculture 

47. GOVERNMENT AND NATURAL RESOURCES . . . . • . . 797 

48. GOVERNMENT AND AGRICULTURE . . 808 

PART FIFTEEN 

Labor and Public Welfare 

49. GOVERNMENT AND LABOR , ... .... . . 82I 

50. WELFARE, SOCIAL SECURITY, AND PUBLIC HOUSING . . . . 84I 

$1. PUBLIC HEALTH AND EDUCATION ........ 856 

'52. PUBLIC PLANNING ' ■. . . .. .. ... 868 

APPENDICES 

A. .,, THE GOVERNMENT AND THE WAR EFFORT ' , , • , . ' 38 l' 

B. SUGGESTED READINGS AND REFERENCES . . . . . . . 893 

C. THE CONSTITUTION OF THE UNITED STATES OF AMERICA . . . 896 

; INDEX. , ■ - . ... ... - ' . * . 911 




FOREWORD 


The International Setting 

T he history of every nation is in a sense unique. It is to its own his- 
tory that every people goes to find an explanation of its distinctive 
inner qualities. But every nation exists also in a wider setting, as a part 
of world developments. Its role is played against this broader background. 
Its success or failure is tested by its achievements in the world at large as 
well as at home. 

What is this larger scene in which the United States must play its part 
now in the middle of the twentieth century? Let us examine the immediate 
past. 

1914-1918 and World War I. The United States entered the war to 
make the world safe for democracy and then withdrew in a sulk. Other 
nations tried hard to create a true international community and security 
for all through the League of Nations. Bickerings, insincerity, and selfish- 
ness came again to the fore. Failure and cynicism followed. Fascist and 
Nazi dictatorships replaced more democratic regimes. Again the politics 
of violence, hatred, and deception prevailed. The leading democracies, eco- 
nomically depressed, clutched at straws to keep from going under and sac- 
rificed their international unity in the face of the greatest anti-democratic 
threat of modern times. 

1939-1945. World War II was the greatest and most destructive war in 
all history, a war that came to every continent and to almost every nation. 
Most of the smaller states of Europe were engulfed by Nazi military might. 
China reeled and tottered under Japanese attack. At one period, 1940-1941, 
democratic self-government was at its lowest ebb in modern history. Eng- 
land had her back to the wall. The U.S.S.R. made a treaty of peace and 
friendship with Nazi Germany. The United States sat anxiously on the 
edge of the volcano. Uneasy of conscience, she at last began to give sub- 
stantial aid to those who resisted the Axis war machines. Then suddenly, 
in 1941, the Axis powers made two great military mistakes, the German 
attack on Russia and the Japanese attack on the United States. Those 
were some of the blackest days for the democracies but they swung the 
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world’s two most powerful nations against the Axis. The United Nations 
organization was born! 

At first the situation became worse, and incredibly bad, for the United 
Nations. Dogged resistance and retreats were the order of the day, while 
the Nazi, Italian, and Japanese warlords strutted about the earth, drunk 
with power. In time the great resources of the United States and the 
U.S.S.R. began to tell — in Africa, Europe, the-TPacific, and Asia. “World’s 
greatest battles” occurred by the dozens. There was terrible and bloody 
fighting eveiywhere, and stupendous losses and destruction. The democ- 
racies and their Allies were paying the price of long neglect. 

Finally, in 1945, came total collapse of German resistance, and then of 
Japanese resistance. The two empires that aimed to rule the world were 
gone. The war was over. Democratic success had come at last, and was 
most complete. 

But the world is not the same. Many things happened to it in seven 
dreadful years. Even the most isolationist nations had learned about their 
neighbors, had come to see the need of friends. It is one world, they said, 
and they banded together under a charter as the United Nations, to pro- 
vide for international security. They think they mean it this time; even 
the United States Senate ratified the charter almost unanimously. 

They have good reason to mean it. Two world wars in one generation! 
What is to prevent another? The old barriers and the old balance of 
power are gone with the destruction of Germany and Japan. The U. S., the 
U.S.S.R., the British Commonwealth of Nations, China, and France — ^these 
are now the principal nations. But they are not the only ones. Many 
small nations are being rejuvenated, are asking for consideration, and are 
making their weight felt. 

And there are other forces: long-range strategic bombing, the rocket 
bomb, the atomic bomb, radar, the proximity fuse, and hundreds of other 
improvements in the art of destruction. In the face of these, fear alone 
would seem to be a sufiicient motivation for driving the nations into united 
action for peace. But will it prove so? Already there is dissension in the 
postwar world — within nations and between nations. The nations do not 
yet fully understand or trust each other. They are not all democracies, and 
nations do not change overnight. 

Out of this welter of differences, cross purposes, and enigmas a livable 
world must be made. It is a mistake to think that this has been done 
already through the adoption of the United Nations Charter. It is an even 
worse mistake to think that it cannot be done at aU. Through the years 
and decades that lie ahead, nations of courage, vision, and good will can 
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accomplish great things for human welfare. To the democracies and espe- 
cially to the United States the opportunity is a very challenging one. What 
is it that must be done? 

Firsts it is necessary to show even more fully than in the past that gov- 
ernment by the people and for the people is a most workable and potent 
principle in all domestic affairs; that it can lead the nation toward fuller 
and more stable employment, higher incomes and higher standards of living 
for all who work, increasing honesty and effectiveness in government, and 
maintain a steady drive toward equal opportunity and genuine justice for 
all men. Democracies must continue to exhibit a strong zeal for the gen- 
eral welfare of all the people, and to recognize the dignity of man and the 
supreme worth of every human soul. 

Second, in the international realm democracies must practice democracy 
and work toward human brotherhood. They must recognize and tolerate 
differences in views among nations where these do not undermine essential 
principles, strive to aid and protect the smaller nations without being un- 
duly suspicious of the larger ones, work for an effective regime of law and 
order in international affairs, and carry their full share of all international 
burdens. At the same time that they keep their eyes open and their de- 
fenses ample for all needs, they must strive to bring all nations to better 
understanding. 

Third, this means that they must keep their governmental organizations 
and procedures adaptable, flexible, and capable of changing to meet new 
international needs. Each nation must recognize the international organi- 
zation as a part of itself, not as something foreign. The United States gov- 
ernment, for example, is not a thing apart ; it is only a part of all human 
government, of world government. As the local must yield to the national 
for the common good, so the national must adjust itself consciously and 
willingly to the international situation. What every nation is and does 
depends in a larger measure than ever upon what the rest of the world is 
and does. 

It is against this background that American government needs to be 
studied in our day. 

The Changed Domestic Scene 

But settings and backgrounds are not enough. The play’s the thing ! And 
the play that fills the center of the political stage in the United States in the 
middle of the twentieth century is something new and startling. In the past 
few decades the nation has plunged forward into a program of governmental 
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activities never dreamed of at the turn of the century, when William 
McKinley was President. The struggles of the political parties over the 
protective tariff, the “full dinnerpail,” gold standard or the free coinage of 
silver, and other issues of that day are gone. Today the stakes of politics, 
perhaps greater than ever before, are to be found not only in international 
policy but also in domestic issues relating to comprehensive programs of 
social security, unionization and the regulation of labor, public stabilization 
of agricultural production and income, the promotion of public education, 
health and housing, great schemes of public works, national, regional, and 
local, and other public measures to assure full employment and high levels 
of income. 

In these many services national, state, and local governments are active 
as never before. Their peacetime budgets and revenues are at unprecedented 
peaks; the total public debt was never so high. For the people of the 
United States this immense increase in the functions* of government poses 
serious questions: Can they, without violence or revolution, adjust their 
political and administrative mechanisms to meet the new challenge? Can 
they through their government perform all the new functions and still 
protect their basic liberties and ensure the essentials of government by 
and for the people? Can big government be democratic? That is the 
challenge. 



1 , DEMOCRACY IN THE POSTWAR 
WORLD 

Political Democracy Defined. To the student of politics, democracy 
is a form of government that has the following characteristics : ( i ) a large 
part of the adult citizens are entitled to vote; (2) there is freedom of 
thought, speech, and press; {3) the principal policy-making officers of 
the government are freely elected by the voters at reasonably frequent 
and regular intervals; and (4) it is settled custom that those who are de- 
feated at the polls will withdraw peacefully from office, while those who 
are elected will assuiRe office and endeavor to carry on the government in 
accordance with the public will and the general welfare. 

This is a rather long definition of political democracy, but every clause 
of it is important. A considerable portion of the adult citizens must be 
permitted to vote as a matter of legal right. Countries that permit sub- 
stantially all men to vote may qualify as democracies, but the situation is 
more democratic when women are also entitled to the franchise. Freedom 
of thought, speech, and press is essential if the people and their leaders 
are to be able to discuss and criticize the policies of the government and to 
reach sound conclusions as to men and policies. Free elections, held regu- 
larly and not too infrequently, are also necessary, so that the voters who 
have been informed by public discussion may express their wishes through 
the election of new officers if they so desire. All parties and elements 
in the state need to recognize and accept these arrangements, so that when 
an election has been held, the verdict of the voters will be honestly regis- 
tered and obeyed, and no party or officer will try to stay in office by force 
after the voters have spoken against them. And then, finally, whoever 
assumes office is bound to use his official power for the general welfare, 
as much as possible in accordance with a clearly registered public opinion. 
Democracy aims at the general good, which includes the welfare of every 
individual, and it rests upon the notion that in general matters the people 
know best what is good for them. 

The Spread of Political Democracy. Political democracy in this sense 
had by 1920 become the accepted form of government in western Europe, 
in both Americas, and in the British self-governing dominions. Men were 
then speaking of the “irresistible movement of democracy,” and the first 
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2 DEMOCRACY IN THE POSTWAR WORLD 

World War had been fought, with apparent success, to make the world 
safe for this form of government. At the same time, peoples of democratic 
thought were not content with mere political democracy, but were press- 
ing forward toward industrial and social democracy. The attempt was 
being made to use the weapons of political control to increase thejreedom 
and the security of the great masses of men — to ensure men and women 
of jobs, and education, and decent standards of living, and as much equality 
of treatment as is possible. 

Ethical Basis of Democracy. This suggests that political democracy, 
important as it is, is only a part of a broader and deeper concept of democ- 
racy widely held by intelligent men. Such is indeed the case. In its wider 
significance, democracy has moral, social, and economic as well as political 
implications, and underlying the whole notion of democracy is a group of 
ideas that are essentially moral and philosophic. What are some of these 
ideas ? First comes the notion of the dignity and moral value of every man, 
woman, and child, the right of each individual human being to be a per- 
son and to be recognized as such. This idea in the western world has been 
associated with the code of Christian ethics, with its stress upon the value 
of each human soul, and it is interesting to note that democracy has devel- 
oped with greatest virility among peoples who profess the Christian religion. 

The idea of human dignity leads logically to the notion that men are 
truly equal, equal in their humanity, and equal in their importance as ends, 
however unequal they may be in their abilities or means for achieving their 
ends. According to this idea, race, color, sex, age, and other differentiating 
factors are unimportant; men as men are equal. “There is neither Jew 
nor Greek, there is neither bond nor free, there is neither male nor female” 
in this concept of human valuation and equality. “A man’s a man for a’ 
that,” the poorest with the richest, and it is one aim of democracy to make 
men ever more nearly equal in civil affairs. 

To attain his full development as a person, the individual needs to have 
freedom, liberty to think, to speak, to act, within the limits of law. It is 
in democratic countries, and really only there, that the great freedoms 
are recognized: freedom of thought and religion, of speech and press, of 
choice of associates, vocation, and place of residence. The philosophy of 
freedom teaches abhorrence of slavery and involuntary servitude. ’ 

Rational Freedom and Responsibility. But freedom is not unlimited; 
liberty is not unrestrained license to do anything without regard to others. 
In the philosophy of democracy, freedom is always balanced by duty — the 
duty to be just to others, even to serve and to sacrifice for others, and 
especially to support the general welfare. All sound democratic theory rec- 
ognizes this balance of rights and duties, and the corresponding interde- 
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pendence of men and of nations. Without the performance of duties to 
the public and to one’s fellow men, all liberties must die. Only by stand- 
ing together and working together and even fighting together when neces- 
sary against the common enemy can democratic peoples retain their free- 
dom. No stable government can be founded on unlimited selfishness, 
whether of individuals, of groups, or of nations. 

Finally, all these basic ideas of democracy imply one more thing: govem- 
ment by reason rather than by force. Reason includes not only all forms 
of non-violent and non-coercive persuasion, but also the continuous search 
for further truth, for the truth that shall make men more free. It is not 
surprising that the democracies have led the world in true science. Such 
studies as the social sciences, economics, government, and sociology, are 
possible only among democratic peoples. Where the democratic spirit does 
not prevail, books are burned, free discussion and research are banned, and 
force is used along with propaganda and public control of press and radio 
and schools to make everyone think alike. 

Democracy in Recent History. Here then are some of the essential 
ideas and attributes of democracy. What of their application in fact ? The 
nations of western Europe, and those of the Americas since their first settle- 
ments, have led the world in a long, painful, often disappointing, but gen- 
erally forward movement toward the realization of the ideas of democracy 
in human life. At times the course of progress has been zigzag and tortu- 
ous, and at times no progress at all has been visible. Nevertheless sub- 
stantial progress has been made, and the record of that progress can be 
read most clearly in the constitutional histories of England, the United 
States, the British self-governing dominions, Switzerland, the Scandinavian 
countries, and to some extent France and the»Low Countries. The struggle 
has had both an internal and an external phase. Internally the effort was 
to establish governments, under popular control, that would recognize the 
dignity, the equality, and the liberty of the individual person, and would 
observe the rules of the constitution in government. Externally the attempt 
was made to get nations to abide in peace with each other, to settle their 
disputes by negotiation, arbitration, or some form of judicial action, and 
to build up a body of international law that would be binding on all. Un- 
derlying all this effort were the essential ideas of Christian ethics, which 
were held in democratic countries to be as binding on the state as on the 
individua!. States should seek peace, keep their agreements, and where 
necessary make material concessions in order to preserve peace and promote 
an' 'international moral order. ■ 

The Ideal Not Always Attainable. No one who has read any sub- 
stantial amount of history and biography would dare to assert that individ- 
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uals and governments that claimed to be democratic have always acted in 
these ways, or to these desirable ends. There has been a great deal of stu- 
pidity, much cupidity and violence, and not a little duplicity and lack of 
courage to stand by what was right. Fear has been especially notable in 
cases where nations have failed to stand by their agreements to protect 
each other against aggression. The nations that led in democratizing have 
often been guilty of acts of aggression that made their pretensions to a 
democratic way of life seem to be mere hypocrisy. Within each country, 
also, the common human frailties such as the itch for power and wealth, 
and the fear of those in authority or of those who have great influence, 
have prevented the full measure of achievement of democratic ideals. Much 
yet remains to be done, and if human weaknesses cannot be wholly elimi- 
nated, the struggle will be never-ending. This need not be a discouraging 
thought ; it is only to say that the millennium, the utopia of men’s dreams, 
will never come, and that men will get only what they struggle for. The 
effort to achieve a decent, democratic society, and a respectable interna- 
tional order, will remain as one of the most worthwhile of human labors. 
The leaders of the future who will engage in this struggle for the people, like 
the Washingtons, Lincolns, and Wilsons of the past, will continue to be 
among the greatest of humankind. 

The Emphasis on Rights. Not human frailties alone, but ways of 
thinking, offer obstacles to the full achievement of a model democratic 
regime. In the past century and a half, three movements in thought have 
either made unseen inroads or direct frontal attacks upon sound democratic 
thinking. During the American and French revolutions, men were chal- 
lenging the arbitrary powers of hereditary monarchs and aristocrats. They 
put their stress, properly enough, upon the liberties of the people, “the 
rights of man” as against irresponsible power. They drew up and adopted 
long declarations or bills of rights, “natmal rights,” rights that they said 
could not be taken from them. At the same time, they wholly neglected to 
draw up “bills of duties.” This was all well enough for the time of agita- 
tion against absolute monarchs, but once the revolutions had achieved the 
rule of the people, the emphasis should at once have been shifted. The 
responsibility of good government then fell upon the voters, and they should 
have seen at once the importance of the performance of their citizenly 
duties. Unfortunately, this did not take place. The emphasis continued to 
be upon rights, rights, always rights. 

Duties Must Balance Rights. This development was contrary to earlier 
English and American ideas and practices. During the slow rise of 
popular government in England, the kings and' the courts had imposed 
many duties upon freemen that they had to perform without pay whenever 
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called upon. They served on juries, repaired roads, tended the royal for- 
ests, levied and collected taxes, bore arms, and did countless other things 
because it was their duty. Private affairs had to be put aside when the 
government called for service. This whole system was carried to America 
by the settlers in New England, Virginia, and other places, and continued 
to operate here for some time. The glory of the town governments in 
New England was not simply the holding of annual town meetings, but 
these meetings coupled with this practically unpaid performance of public 
duties by the citizens generally. Men accepted town offices not because 
they liked to be fence viewers and hog reeves, but because it was their duty, 
and there was public condemnation and occasionally a fine for non-per- 
formance. This whole idea that citizenly duties must balance and uphold 
the citizen’s rights is one of the most necessary to a sound democracy, and 
is at least as old as the Greek philosophers. Aristotle pointed out that 
virtue is the necessary quality of a popular government, and by virtue he 
meant the willing performance by individuals of public duties, the sacrifice 
of one’s personal convenience, comfort, and even life, for the public good. 
This is what St. Paul, too, must have meant when he said: “Ye have 
been called unto liberty; only use not liberty for an occasion of the flesh, 
but by love serve one another.” It is, in short, the idea of personal sacri- 
fice, and one of the most powerful motivations of all in the promotion of the 
general welfare. 

Exaggerated Ideas of Liberty. The overemphasis on rights and liber- 
ties and the underemphasis on duties that characterized much of the nine- 
teenth century in American life had a profoundly debilitating effect on pub- 
lic institutions and practices. Men too often put their private interests and 
businesses ahead of public service. The question was not, “How much can 
I give to promote the general welfare?” but “How much can I get out of 
the government?” It was a time of exploitation, the rapid seizure and 
utilization of natural resources, great growth of population, railroads, and 
cities, fat government contracts, and the spoils system for taking care of 
numerous minor politicians at the public expense. Men high and low began 
to think that they had a right to get something from the government: a 
quarter-section of land, if nothing more. As it began to appear that the 
natural resources were exhaustible and would not provide easily for every- 
body, they organized lobbies, “pressure groups,” and other such cliques to 
apply leverage to the government to get for themselves what they wanted. 

This attitude of “every man for himself, and the devil take the hind- 
most” if carried to its logical conclusion, must mean the ultimate destruc- 
tion of democratic government, as well as the destruction of a moral basis 
for society. It is the attitude of Cain: “Am I my brother’s keeper?” There 
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is undoubtedly a time when, and an extent to which, a man must fight for 
his own rights and liberties.’ In the best-organized societies there are occa- 
sions when there is injustice, and therefore there is need for eternal vigilance 
on the part of citizens to protect essential liberties. But this is a far cry 
from the attitude of squeezing all one can out of the public or the govern- 
ment. Indeed the “eternal vigilance” is needed more to protect general and 
public rights than to seek private advantage. “The spirit of liberty,” said 
William E. Channing, “is not, as multitudes imagine, a jealousy of one’s 
own rights, but a respect for the rights of others, and an unwillingness that 
anyone, whether high or low, should be wronged or trampled under foot.” 

The attitude qf “all liberties and no duties” has taken some curious forms. 
A court in one state has denied that voting at public elections can be made 
compulsory, and in another a court has asserted that it is not a legal duty 
to accept a public office to which one has been elected. It has become neces- 
sary for the public to pay and to pay well to be sure that public offices will 
be accepted and that such things as road and jury service will be per- 
formed. Men have even raised before the highest court in the land the 
question whether military service can be made compulsory! There are 
those who seem in their own minds to have converted all their public duties 
into a matter of cash payments; if they pay enough money they should be 
let off from doing other things that need to be done. No democratic gov- 
ernment can stand up and defend itself on any such basis. 

Rival Groups and Interests. Fortunately, in the United States there 
have always been those who looked out for the public interest sufficiently 
to prevent a real decay of sound democracy. They have exposed corrup- 
tion and pointed out selfishness with enough vigor to keep alive the old spirit 
of public duty. Nevertheless the swing toward the overemphasis on liberty, 
with its attendant emphasis on private interests as against the public good, 
developed serious rifts among the people. Farmers organized and lined up 
in one camp, laborers in another, businessmen in several others. War 
veterans, civil servants, politicians, professional men, also banded together 
to fight for their “rights.”* Thus the community was divided into rival 
groups and interests, each sensitive about its own supposed grievances and 
irritated by the demands or pretensions of others. Given this situation, it 
is nqt surprising that some elements fell under the spell of a new set of 
ideas that came strongly to the front about seventy-five years after the 
Declaration of Independence. These were the ideas centering around the 
notion of the “class conflict” and the name of Karl Marx. 

The Marxian Heresy. The Marxist theory asserts the dominance of 
economics over politics and over the whole social order. It insists that it 
is the modes of material production and the changes that come therein that 
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determine the structure of any society. In short, it is material and not 
moral factors that essentially determine men’s lives. Around the existing 
modes of production and the resultant division of society into classes, such as 
capitalists and laborers, there necessarily develops a social and political 
organization dominated by the upper or property-owning class. These two 
classes have no real interests in common. There is no common moral code, 
even, for all morals are simply class morals. Instead of a community of 
interests among all men, therefore, there is simply a struggle of classes. 
The government itself, with its army and its bureaucracy, is simply a com- 
mittee of the capitalist class to hold down and oppress the proletariat. Re- 
ligion is simply an opiate to keep the people from undue dissatisfaction. 
Patriotism or love of country is impossible for the proletarian, because he 
has no country. Thus morality, religion, and patriotism are all swept from 
the boards by the Marxist, and in its place there remains a naked, brutal 
struggle for power between classes. 

Marxism Anti-Democratic. Put forward as a “scientific” interpreta- 
tion of all important social, economic, and political problems, a predic- 
tion of the ultimate triumph of the proletariat, the Marxian theories were 
accompanied by a passionate appeal for proletarian unity and action, and 
the promise of a “dictatorship of the proletariat” over all other classes to 
follow the revolution. A scientific prediction was thus incongruously mixed 
up with an appeal to violence. Denunciation of the system of capitalism was 
easily translated into a hatred of capitalists as men and as a group. When 
capitalism, or the concentrated ownership of the means of production, was 
found in a society that pretended to be democratic, democracy itself was 
denounced as a tool of capitalism. Marxian orators, when they found their 
party failing to win elections, even fell to such depths of doctrinal absurdity 
as to denounce the “capitalist direct primary” and the “capitalist referen- 
dum.” There can be no doubt that many confirmed Marxists, both Social- 
ists and Communists, thought of themselves as leaders in a cause that 
would ultimately promote the general welfare, but their direct aim was to 
establish another dictatorship, that of the proletariat, they said, but actually 
that of a party, as in Russia, that claimed to represent the proletariat. Thus 
candidly observed, their struggle was simply one for power over others. 
Such a struggle is in essence anti-democratic. This conclusion in no way 
applies to those collectivists and socialists who favor the increased public 
ownership and operation of public utilities, factories, mines, and other means 
of production, but who aim to achieve their ends by education, persuasion, 
and peaceful political methods. 

Incompatibility of Marxism and Democracy. No very large percent- 
age of the American people at any time ever accepted the Marxian creed. 
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but enough have done so, and these have been sufficiently active in their 
agitations, to cause serious public disturbances and many questionings of 
the democratic faith. The important thing for any student to see is that 
he cannot consistently hold Marxian and democratic views at the same 
time. They are incompatible. The true democrat believes, for example, 
in freedom of speech and thought, even for those whose views he dislikes. 
The Marxian takes advantage of this fact to use freedom of speech to the 
utmost, but he does so not to preserve but to destroy democracy. Once he 
has achieved a proletarian dictatorship, freedom of thought and speech will 
no longer be tolerated. Only Marxian thought will then be acceptable, and 
even this must conform to the “party line.” 

The Fascist Counter-Heresy. Marxian ideas and others of similar 
stripe were recently carried far enough in Europe to cause serious turmoil 
in several places, and to bring about a Communist revolution in Russia 
with -its attendant “dictatorship of the proletariat.” This leftward tend- 
ency was soon followed by counter movements among the middle and upper 
classes. In Italy there came a real counterrevolution, headed by a former 
Socialist, Benito Mussolini, and bearing the name of Fascist. A similar 
development came later in Germany when the democratic Weimar Consti- 
tution was overthrown by Adolf Hitler and his Nazi (National Socialist 
German Workers’ Party) organization. Essentially opportunistic in their 
beginnings, both these movements soon worked out theories of government 
that had a certain inner consistency and a similarity to each other. Their 
ideas have also been imported into the United States, as well as into other 
countries, and have found secret as well as open and avowed recruits among 
both American citizens and aliens. 

Fascist-Nazi Doctrines. By their own positive and unqualified state- 
ments, Fascism and Nazism reject the whole notion of democracy and rep- 
resentative government. As Hitler once put it, “I spit upon democracy.” 
They deny the dignity and the worth of man and deny that the welfare 
of men is the end of government. There is no such thing as equality of 
men, or brotherhood of men in general. There is only a biologic species 
known as man, and the true entities are nations. As exemplifying this atti- 
tude, Jews are condemned as outcasts, as something less than human, and 
ever3rthing that comes from them, whether religion, or music, or science, is 
rejected and destroyed. Furthermore, the rules of morality do not apply 
to the state or to its workers when serving the state. Fraud, treachery, tor- 
ture, even murder, are right if committed in the interest of the state. The 
people, being incapable of governing, must be led by an “elite,” a group 
or party that is able to seize and to hold power. Freedom of speech, press, 
thought, and religion must not be pennitted; they are foolish democratic 
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ideas, like electiomsm and, representative government. The state is not 
simply a means to attain the welfare of men. Instead it uses men to 
achieve its higher purpose, and that purpose is nothing less than power, 
power, and more power. To avoid war and to seek peace is only demo- 
cratic weakness. War. is the very life of the state in Fascist-Nazi doctrine. 

Nazi and Fascist Propaganda. There is much more to these theories, 
but this is enough to show their nature. Taken thus in their stark crudity, 
they would not appeal to many Americans. Unfortunately they have come 
to many Americans in an entirely different form, dressed in different garb, 
and with promises of social betterment, or power, or the punishment of 
enemies. Hitler and Mussolini were presented by paid propagandists and 
their followers as great leaders and friends of the American people. To 
those who disliked Jews : “See what they have done to put Jews in their 
place To those who hated trade unions and strikes: “Strikes are not 
permitted in Germany and Italy F’ To those who were a little weary and 
skeptical about the struggle to maintain democracy: “Democracy cannot 
work. It is just a debating society. , See how the Duce and the Fuehrer 
get things done!’^ So the argument went through a w^hole series of sly 
blandishments and inducements, largely based on half-truths, and mostly 
tending to create distrust among the people. Nothing was said about the 
violence, the tortures, the concentration camps, and the deprivations of 
liberty and property that accompanied these dictatorships. 

Fascism the Enemy of Democracy. Again it is for the student to see 
how inconsistent such ideas are with the democratic ideas under which the 
world^s greatest progress toward human welfare has been made. Govern- 
ments based upon violence, and aiming only at power, utterly lack any 
moral basis, any basis for understanding and agreement with other powers. 
Their promises are no sooner made than broken. It is an avowed part of 
their creed that agreements between nations are binding only until either 
side decides to break them.. 

Nazi-Fascist Aims of Empire. Had the Marxist and Nazi-Fascist 
theories of government remained mere theories, there would have been 
little cause for concern. Even if each had had its propagandists among 
the American people, public opinion developed by full discussion would no 
doubt have disposed of them easily. As it was, the shocking events of the 
years after 1938 showed the democracies that their ways of thinking and 
governing were in most deadly peril. The Fascist-Nazi Axis set forth on 
a career of conquest that soon subjugated practically every power from 
Norway to France and from Poland to Bulgaria and Greece. Democratic 
peoples, small and large, believing in the general good will of mankind had 
failed to cooperate sufficiently, had failed to arm adequately to meet such 
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a threat, and suddenly found themselves the prey of a ruthless, implacable 
conqueror. Only Sweden and Switzerland in northern and central Europe 
held on precariously to their democratic self-government. 

The Peril to Democracy. When these pages were being written late in 
1945 the fighting in World War II had ended de facto in a smashing mili- 
tary victory for the Allies over the Axis. For a*second time in thirty years 
the democracies and their allies have the opportunity to organize the world 
to make secure their way of life. It would be pleasant to think that now 
the great perils to democracy have all passed away, but so to think would 
be very dangerous. The old adage about eternal vigilance being the price 
of liberty applies with full force to democracy, because modern democracy 
is a form of ordered and responsible liberty. As such it is subject to con- 
stant attacks, both secret and open, from within as well as from without. 
The means of propaganda that are available to subversive groups and 
leaders are almost unlimited. Those who seek power over the people are 
protected in their rights to propagandize by the same bills of rights that 
secure freedom of speech and press to those who aim to preserve popular 
government and promote the general welfare. In great nations like the 
United States, antidemocratic movements can strike deep roots in some 
localities and even begin to spread without people elsewhere knowing of 
their existence. They may, in fact, originate abroad and be promoted by 
a nation’s secret enemies. At home and abroad, therefore, the defenders 
of democracy and liberty need to watch every movement in thought and 
social organization that might undermine their way of life. 

Those who study politics and government in the aftermath of World 
War II have, then, some special responsibilities. They must continuously 
appraise the values, the strengths, and the weaknesses of democratic self- 
government. They need to arm and fortify themselves morally, mentally, 
and psychologically to be able to detect and to defeat the enemies of human 
decency wherever they may appear. 

What the Student Needs to Know. The student of today needs to 
know not only the ordinary characteristics and procedures of American 
government, but also a great deal more. He needs to steep himself in the 
principles and traditions of democratic government here and elsewhere, now 
and in the past. He needs to know, as never before, the basic nature and 
conditions of sound international relations, for no nation can live in isola- 
tion from others or with callous disregard of the fate of others. He needs 
also to know and be a part of a great system of national defense, total 
defense that includes not only military but also economic, social, health, 
and moral matters. 
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Political Science and Related Subjects. To give Mm tMs all-round 
preparation is not for political science alone — nor indeed for educational 
institutions only. Family, church, and community must all make their 
contributions to the training of citizens. Within the college or university, 
students who read books like this on American Government and who take 
courses in government or political science, will find important supporting 
courses in other parts of the curriculum. Courses in philosophy, especially 
those that stress political and social responsibilities, and courses in English 
and the classics that emphasize the great ideas of human freedom and 
progress, have values that are never-ending. In the departments of eco- 
nomics subjects are taught that deal with the financing of government, 
banking and fiscal policy, international trade, the regulation of business, 
and the problems of labor. Sociology departments cover such important 
matters as welfare administration, public housing, criminology, and the 
family. Finally, and in some ways most important of all, there is history, 
the story of the origin and development of the great civilizations, including 
that of the United States. Out of a well-selected and well-digested group 
of courses such as these, the student should acquire not only much enrich- 
ment of the mind, but something of the wisdom, courage, and faith in hu- 
man nature that are needed to develop his qualities of leadership for the 
democracy that is his heritage. 

Divisions of Political Science. In political science itself he will find, 
especially in the larger colleges and universities, a variety of courses that 
group themselves somewhat as follows: (i) The field of American govern- 
ment may be represented by sp>ecial courses in political parties, legislation, 
public administration, local or municipal government, and constitutional 
law. {2) For comparative purposes there may be courses on various for- 
eign governments, including both democratic and dictatorial forms. (3) A 
third group of courses will relate to international relations, foreign policy, 
and international law, and (4) a fourth to political theory or thought, cov- 
ering the subject both historically and systematically. 

These specialized subjects are designed in large part for those who wish 
to make a major study of political science. Before deciding to major in this 
field the student should consult his first instructor in the department and 
learn what he can about the special training needed and the opportunities 
for employment in such fields as the foreign service, public administration, 
practical politics, political journalism, and the teaching of political science. 
If he plans to go on for graduate work in the field he should early apply 
himself to such tool subjects as the foreign languages, statistics, and public 
accounting. 
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Training for Democratic Leadership. These are suggestions for those 
who wish to specialize in the field. For all others, who aim to enter some 
other profession or vocation, the principal purpose in studying political 
science should be to learn enough about the principles of government to fit 
themselves for the responsibilities of democratic citizenship. To do this, 
it is important not only to Lnow a great deal about the organization and 
operation of American government, as set forth in this volume, but also to 
become realistic and “tough-minded” about politics without becoming cyni- 
cal. Some of the greatest idealists and most potent American political 
leaders have also been most practical in their politics. That is to say, they 
have understood human nature and have used that knowledge not to under- 
mine democracy and degrade the personalities of men, but to build stronger 
the structure of American democracy. This combination of love for people, 
faith in their essential goodness, idealism about the future, and practicality 
in handling affairs makes the great political leader, and, indeed, the out- 
standing statesman. 

To get something of this feel for political leadership, it is suggested that 
young Americans should steep themselves in the history of human free- 
dom, in the history of their own land, and in the great works about Ameri- 
can government. A few of the latter are listed for ready reference at the end 
of the book. As to other and additional reading, the student should get 
suggestions from his instructors. 
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Tart One 


HISTORICAL BACKGROUNDS 

2e GOVERNMENT IN THE COLONIAL 
PERIOD 

T he year of the Declaration of Independence, 1776, divides the history 
of American government into two nearly equal periods of over 150 
years each. The first of these, called the “colonial period,” was one of legal 
dependence upon Great Britain. It ended legally, and in most respects actu- 
ally, with the Declaration of Independence and the beginning of the suc- 
cessful war for independence. 

Why should anyone in the present trying times desire to study experi- 
ments with limited self-government in a period so remote? Among many 
others these reasons may be offered. Government is never a thing of today 
alone, but rather a continuing activity in which the present is but a link 
between the past and the future. Institutions are ever-changing and can be 
understood only as they are seen in development. The desirable principles 
of government that men learned in the colonial period they attempted to 
write into the constitutions, state and national, that were adopted from 1776 
onward. Thus American governmental institutions of today bear many of 
the marks of their colonial origins. 

Before 1600 the Atlantic seaboard from Maine to Georgia was a wilder- 
ness inhabited only by the Indians. Title to the land was claimed by Great 
Britain, and the British kings made grants thereof to individuals and com- 
panies. As settlement developed, the boundaries of the land grants defined 
the areas of the colonies. Separate colonial governments were set up under 
the grants or charters, or they developed out of compacts and corporation 
charters. Soon within each colony appeared also certain local governments 
as well- — counties, cities or boroughs, and towns. Thus political organiza- 
tion kept step with the growth in population. 

There were thirteen separate colonies. Four were in New England (New 
Hampshire, Massachusetts, Rhode Island, and Connecticut), four in the 
middle region (New York, New Jersey, Delaware, and Pennsylvania), and 
five in the south (Maryland, Virginia, North Carolina, South Carolina, and 
Georgia). Just before the Revolution, the governmental institutions within 
these colonies consisted of the following: 

13 ' 
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1. The thirteen colonial governments themselves. 

2. Counties or “shires” in most of the colonies. 

3. Towns, parishes, “hundreds,” and similar subdivisions of the counties 
in most of the colonies. 

4. Some twenty or more cities and boroughs, of which New York and 
Philadelphia were the most important. 

Classes of Colonies. The colonies themselves, as they stood just before 
the Revolution, may be classified approximately as follows : 

A. Corporate or charter colonies — Connecticut and Rhode Island. 

B. Royal provinces, of two sub-classes: 

1. Proprietary provinces: Pennsylvania, Maryland and Delaware. 

2. Provinces under direct royal control: New Hampshire, Massa- 
chusetts, New York, New Jersey, Virginia, North Carolina, 
South Carolina, and Georgia. 

Charter Colonies. Massachusetts, which was also originally a corporate 
or “charter” colony, had lost its charter through revocation and had become 
a royal province in 1691, but Connecticut and Rhode Island retained their 
charters even beyond the end of the colonial period. A corporate colony 
was distinguished by having its land and a charter granted directly to it 
or to its members by the Crown. In this way it became almost completely 
self-governing. It was under some supervision by the home government 
and of course it recognized the sovereignty of the king, but there was far 
less interference with it than the other colonies endured. 

In each corporate colony there was an elected assembly and an elected 
governor serving for a one-year term. The latter was checked by a council 
appointed by the assembly and he needed its consent in all important 
matters. The judicial courts were also practically under the control of the 
assembly. In this way the elected assembly in fact dominated the govern- 
ment of the colony. It was with substantially this form of organization that 
Massachusetts so irritated the British authorities by its shows of inde- 
pendence that they proceeded to revoke the charter after the Revolution of 
1688. 

Royal Provinces. Both types of royal provinces, the proprietary and 
those under direct royal control, were governed in substantially the same 
way. In each there was an elective assembly that represented in the wain 
the more well-to-do classes in the population. Its powers over taxation and 
expenditures were almost complete. There was also a governor sent out 
from England under appointment either directly by the Crown, or by the 
proprietor with the approval of the Crown. To check the governor, and to 
some extent also the assembly, there was a council, a smaller body than 
the assembly, made up of officials and conservative subjects of the Crown 
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appointed by the latter, usually on nomination by the governor. Thus the 
governor to some extent controlled the membership of this body, and it 
usually stood by him; but on the other hand he required its consent for 
nearly all his important acts. In Massachusetts, though a royal colony, 
the elected assembly chose the members of the council, a fact that made 
the governor’s position there much more difficult than elsewhere. The other 
officers of the province, including judges, were either appointed by the 
home government, or by the governor with the approval of the home gov- 
ernment. 

The position and powers of the governor were of the greatest constitutional 
importance in the royal provinces. He was both the chief representative of 
the home government in the colony, and also the local executive for colonial 
affairs. He controlled the military forces, and also, as a rule, the normal 
civil functions and expenditures. He had an absolute power of veto over all 
acts of the assembly and could convene, prorogue (i.e., end the session of) 
or even dissolve the assembly. ; Since the royal provinces were in most cases 
without any charters in the strict sense, the instructions received by the 
governor from the home government amounted to a sort of principal govern- 
ing law or charter for the province during his tenure. These instructions 
more or less fully defined the organization and powers of the government of 
the colony, but whenever the instructions seemed to permit the governor 
to invade the field of powers previously enjoyed by the assembly, the latter 
was almost certain to obstruct the governor in the carrying out of his in- 
structions. 

Powers of Colonial Governments. Although the exact scope of the 
powers of the colonial governments was always in dispute, in practice they 
all exercised a wide range of powers and functions. For example, in the 
second charter of Virginia the colonial authorities were permitted to “have 
full and absolute Power and Authority, to correct, punish, pardon, govern, 
and rule, all such the Subjects” of Great Britain as might be within the 
colony “according to such Orders, Ordinances, Constitutions, Directions, and 
Instructions,” as the colonial authorities might establish; but it was pro- 
vided that “the said Statutes, Ordinances, and Proceedings, as near as con- 
veniently may be,” should “be agreeable to the Laws, Statutes, Government, 
and Policy of this our Realm of England.”^ Clearly even James I, while 
granting extensive powers, did not feel authorized to permit the Virginia 
colony to violate or change the laws of England; and all his subjects who 
settled in the colony were guaranteed “all Liberties, Franchises, and Im- 
munities, within any of our other Dominions, to all Intents and Purposes, 

^ Commajget, Documents of American History, 1934, pp. 10-12. 
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as if they had been abiding and born, within this our Realm of England, ot 
any other of our said Dominions.” 

Colonial Governmental Activities. In fact the thirteen colonies in the 
eighteenth century carried on a great variety of governmental functions. 
They established and they regulated the work of local government, courts, 
and agencies of law enforcement. They passed numerous laws of a com- 
mercial, civil, and criminal nature. They had crude and inadequate de- 
fenses and militia organizations, systems of coinage and of taxation, public 
debts, provisions for the care of the poor, local postal arrangements, schools, 
roads, and internal improvements. Men were tried in the colonial courts, 
and fined, imprisoned, or even hanged for violations of colonial and English 
law. In short, there are very few problems of modern government that the 
colonies had not at least begun to face ; and the methods they worked out 
have carried over, in large part, into the present. 

At the same time, about the middle of the eighteenth century, the central 
or home government was also active in several matters affecting the col- 
onists. Through its navy, forts, and land forces, it provided for colonial 
defense in considerable measure. It had begun to make general regulations 
of trade even earlier, and latterly had increased them. To a certain extent 
it had its own customs officers in America, and its own fiscal administration. 
Indian affairs, though largely managed by the colonies themselves, con- 
cerned also the central authorities. When a royal governor acted in such 
matters, he did so largely as an agent of the home government. Foreign 
affairs affecting the colonies belonged entirely to the home government. 
From about 1707 on, the home government controlled the intercolonial 
postal system, and after 1755 there were the beginnings of a regular trans- 
atlantic postak service under central control. Attempts to bring about a 
union of the colonies for defense provided a serious problem for the central 
government, but more important in fact was the constant supervision exer- 
cised by the home government over the colonies. 

THE COLONIAE-IMPERIAt RELATIONSHIP 

The Central or “Home” Government. In the seventeenth and eight- 
eenth centuries, the British government was rapidly becoming the head of 
an empire and going through the bitter experiences of learning how to rule it. 
From the colonial point of view the British system consisted of the follow- 
ing parts: 

1. The British Crown and its successive bearers, the kings. 

2. The Privy Council, a body of the king’s principal advisers; the Cabi- 
net ; the Board of Trade, an administrative body dealing mainly with 
the commerce of the empire; and the Secretary of State for the 
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Southern Department, a minister in the Cabinet who had supervision 
over American colonial affairs. These were all more or less inter- 
connected and overlapping. 

3. The British Parliament, consisting of the House of Lords whose mem- 
bers held mainly by hereditary rights; and the House of Commons, 
of which the members were elected from within the British Isles. 

4. The thirteen colonial governments themselves and their local subdivi- 
sions, as previously given. 

The arrangements for central control were not static, but in constant flux 
over a period of more than a century. 

Privy Council and Cabinet. The Privy Council was historically the 
principal body of the king’s personal advisers. Some were members of the 
House of Lords, some of the House of Commons, and a number, including 
the real leaders, were members of the Cabinet. 

Closely related to the Privy Council was the Cabinet, a smaller body, but 
with overlapping membership, a sort of chief committee of Parliament, con- 
sisting of the leaders in both Houses of the party that in fact dominated 
Parliament. Most Americans of the period from 1750 to 1775 knew. the 
English government as it was in the previous century. They were seem- 
ingly unaware of the Cabinet system of control over Parliament that had 
grown up since the Whig Revolution of 1688 and had become powerful by 
the middle of the eighteenth century. The rise of the Cabinet to power had 
already so changed the English system that being under the Crown was in 
fact being under the Cabinet and therefore under Parliament. For the col- 
onies to plead willingness to recognize the Crown but not Parliament as 
their superior was more or less illogical. The king had become a constitu- 
tional, i.e., a Parliament-controlled and Cabinet-controlled, monarch. 

The Privy Council was the formal organ through which the king did his 
work. The colonies, being under the^king, sent their laws for approval and 
their petitions of all kinds to the Privy Council. This body had tried vari-' 
ous methods of handling commercial and colonial affairs during the seven- 
teenth century, nearly all with poor results. In 1696 there was so much 
protest in the House of Commons against the Privy CounciFs inefficiency 
that to avoid the creation by Parliament of a board to handle colonial and 
commercial affairs, the Privy Council itself created such a board. 

-**^’The Board of Trade. This new body, called in brief the Board of 
Trade, had eight paid members. In' addition all the chief officers of state 
(members of the Privy Council and the Cabinet) were ex-officio members. 
It was to deal not only with the affairs of the colonies or plantations, but 
also with commercial matters generally, and the care of the poor of Eng- 
land. The members appointed were in fact also members of Parliament, so 
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that there were always members of each house in position to inform others 
about colonial affairs.® 

Central Handling o£ Colonial Business. The normal procedure in han- 
dling colonial affairs will now appear more clearly. The Privy Council, busy 
with many matters, referred most colonial laws and petitions on which it 
had to pass, directly to the Board of Trade. That body normally investi- 
gated each matter carefully and reported back to the Privy Council its find- 
ings of fact, its recommendations, and any new laws or regulations that it 
proposed. On behalf of the Privy Council it drafted instructions for colonial 
governors, rendered judicial opinions on colonial powers, and advised about 
colonial appointments. It recommended the royal disallowance of any co- 
lonial laws that seemed undesirable as encroaching upon the powers of 
king or Parliament, violative of the common law and rights of Englishmen, 
or unwise for the colonies themselves. 

Whenever there was any controversy over its findings or recommenda- ’ 
tions, or there were known to be opponents or adversaries in the case, the 
Privy Council arranged for what might be called an appeal. For this pur- 
pose the chief members of the Council met as a committee of the whole, 
heard both sides as if it were an appeal, and then voted what to do. The 
Privy Council then met in regular session with the king present to ratify 
formally the decisions of this committee of the whole, and also the uncon- 
tested findings of the Board of Trade. This was called the action of the 
“king in council.” In this way, throughout most of the eighteenth century, 
colonial affairs were given due and careful consideration from the central 
government’s point of view — ^but the colonial leaders frequently held a dif- 
ferent viewpoint. 

No Central Government in America. It will be seen from this summary 
that on the American side of the Atlantic there was no central organization 
to give the thirteen colonies a united front against the Indians and other 
enemies, and that there was no regular agency for cooperation and mutual 
assistance among them. Their central government was located in London, 
three thousand miles away, and it took weeks of sailing for the vessels of 
that day to cross the ocean with messages or instructions. Such remote con- 
trol was bound to be difficult to operate, and tended to create unnumbered 
opportunities for misunderstanding. The British had not yet developed the 
art of colonial administration and did not, in fact, make a sufficiently close 

^ In the Cabinet there was also a Secretary of State for the Southern Department 
who was responsible for colonial affairs. Much colonial business went through his 
office, but in general the Board handled most colonial business or handled it first and 
reported to his office. See 0 . M. Dickerson, American Colonial Government, i6g6- 
1765, p, 107. 
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study of the problems involved* Their officials were too often inclined to 
be dictatorial and unyielding, not necessarily from any bad motivation, but 
rather from pride and from ignorance of the American temperament and the 
needs of the colonists. 

Conflicts with British Government. More than that, the colonists be- 
gan in the late seventeenth century and continued through the eighteenth to 
accumulate property and to begin to show signs of independence. Men be- 
gan to arise who were born and reared in America, who had never set foot 
in the British Isles, who had little of the old reverence toward the homeland. 
They felt that they could stand on their own feet, economically and politi- 
cally. 

Conflicts early arose between the colonists and the home government and 
these steadil}^ multiplied. The division of pow-ers between the central and the 
colonial governments was never wmrked out to the satisfaction of either side. 
There w^ere disputes over the control of commerce, over taxation, over who 
should pay for the support of troops and civil employees in the colonies, over 
property law^s and inheritance laws, and over the appointment of judges and 
of members of the governor’s council. 

Dispute over Taxation. These disputes easily led to bitterness and 
wounded pride on both sides. Taxation became undoubtedly the chief cause 
of contention. The colonists %vere willing to accept a large measure of im- 
perial control over their commerce and industry, but when the home govern- 
ment attempted to levy and collect in America specific taxes (tea duties, 
stamp taxes, etc.), definite and serious opposition developed. This was a 
powder that many colonial lawyers and theorists contended belonged only to 
the colonial assemblies. In them alone the people were represented. They 
asserted the principle of taxation without representation.” When some 
British writers replied that they had “virtual representation” in the British 
House of Commons, which in theory represented all the common people of 
the empire, American writers were inclined to scoff. It was true that even in 
England, representation was not evenly apportioned, but at least the English 
people elected their representatives to the House of Commons, while the 
American colonists elected members only to their colonial assemblies. 

Theories o£ Imperial Relationships. One extreme theory that some 
colonists developed was, in substance, that the king ruled over several king- 
doms, one at home, others in America, and that in each he could obtain 
taxes only with the consent of the locally elected legislative body.® For tax- 

® On the various theories of the imperial relationship, see A. C. McLaughlin, .4 
■ConsHtutioml History of the U fitted States , pp. 3-105 ; R. G, Adams, The Political 
' Theories' of ''the Atnerican Revolution; C. H. Mcllwain,^ The ■American Revolution: A 
Constituiiomi Interpretation'; H. C,’ Hockett, The Constitutional History of the 
UnitedH'tateSj pp. 60-103. 
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ing purposes Britain and the colonies in America were held to be wholly 
separate countries, although under a common monarch. Clearly these ex- 
tremists were moving toward a position from which they would assert their 
loyalty to the Crown and to the British constitution and the rights of Eng- 
lishmen, but deny the supremacy of Parliament over them. When the king 
then persisted in standing by Parliament in its attempt to assert supremacy 
over the colonies, the next step was to denounce and rebel against him for 
violating the constitution and the rights of Englishmen by combining with 
others (Parliament) “to subject us to a jurisdiction foreign to our constitu- 
tion, and unacknowledged by our laws; giving his assent to their acts of pre- 
tended Legislation/^ ^ 

ACTUAL AND PROPOSED INTERCOLONIAL FEDERATIONS 

The British government was, in fact, the central or national government 
for the thirteen colonies, comparable to the national government of toda}^ 
It performed much the same functions as the present national government, 
controlling defense, foreign affairs, Indian affairs, regulation of commerce 
among the colonies and with foreign countries, money and currency matters, 
the general postal system, and a few others. 

To manage some of these common affairs, four New England colonies, 
Massachusetts, Pl3miouth, Connecticut, and New Haven had for a short time 
(1643-1684) a joint agreement called the New England Confederation that 
had a small measure of success/ At later dates a number of proposals were 
made for the confederation of all the colonies for various purposes.® Until 
the movement that culminated in the Revolution, these various plans failed 
of success. In addition to the strong “home rule’’ feeling, and the narrow 
viewpoint of many colonial leaders, there was another obstacle to federation, 
namely, the disagreement between the home government and the colonial 
leaders on the organization and powers of the federation. The British au- 
thorities would not consent to anything that limited the power and prestige 
of the Crown and Parliament in the management of colonial affairs by giving 
more self-government to the colonies in the proposed federation, or that 
failed to relieve the central government of a large part of the expense of 
colonial defense. On the other hand, the colonial leaders did not wish to give 
up to any new and nearer central government any of their separate colonial 

^ Declaration of Independence, July 4, 1776. 

^Commager, op. cit.^ pp. 26-2S. 

®See Commager, op. cit., pp. 39-40, for Penn’s Plan of Union (1697); pp. 43-45 
for the Albany Plan of Union (1754); PP- 81-82 for Galloway’s Plan of Union (1774). 
For a brief discussion of various plans, see H. E. Egerton, Federations and Unions 
within the British Empire (London, i9ii), pp. 7-17, with documents, pp. 103-20. 
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powers, nor did they wish to tax the colonists more heavily for an army un- 
der Crown control. It thus happened that no agreement could be reached 
on any proposal for intercolonial union. The problem of effective confedera- 
tion remained unsolved until the Revolution. 

THE HERITAGE OF POLITICAL IDEAS 

From two main sources, the practical institutions and experiences of the 
colonists and their reading and thought about government in general, the 
American people of today have derived a heritage of political ideas of the 
utmost importance. A quick review of these ideas will contribute to an 
understanding of later developments in American government. 

1. The Executive Veto. The executive veto, as exercised by the gover- 
nors in the royal provinces, is one of the simplest to grasp. The royal gov- 
ernors had power, under their instructions, to prevent any bill from becom- 
ing a law, even though both council and assembly approved it. There was 
no legal way in which the governor's veto could be set aside, except by the 
home government, and no way in which a bill could be passed over the veto. 
Following their instructions from the home government, the governors ve- 
toed in the aggregate a very large number of bills. There was, naturally, a 
considerable resentment against the veto power in the colonies. Curiously 
enough the royal veto of acts of Parliament had in fact been discontinued 
long before 1776, but the governor's veto was continued in the colonies as a 
device for central control of colonial affairs. When independence came, the 
veto power of the governors was at first either abolished or seriously limited. 

2. Royal Disallowance of Laws. In the power of royal disallowance of 
colonial laws, there was something akin to judicial review as now practiced, 
and also something different. Laws passed by the colonial assemblies and 
approved by the governors and councils were usually transmitted to the 
Privy Council but in the meantime they went into effect as laws. Later, 
however — ^and it might be years later — these laws might be brought to the 
attention of the home government (the Board of Trade or the Privy Coun- 
cil), on appeal from a colonial court or in some other way, and an interpre- 
tation be given that showed them to be contrary to the laws of England or 
the king’s prerogative, or for some other reason repugnant to the wishes of 
the home government ; and then be disallowed by the king in council. In 
seventy years from 1696 to 1765 nearly 400 American colonial laws were 
disallowed.’' 

'^ 0 . M. Dickerson, op. 225-35. See also E. B. Russell, T/ze Review of 

American Colonial Legislation by the King in Coimdr(N. 1915), CoL Univ. 
Studies in Hist., Econ., and Public Law, vol. 64. 
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3. Conunon Law, and Rule of Law. From Maine to Georgia, the Eng- 
lish common law was the principal basis of the legal system of the colonies. 
Many of the leaders, too, were lawyers, of whom some had been trained in 
England. Thus similar methods of conducting both civil and criminal cases 
prevailed in all colonies. The jury system was an inherent part of proce- 
dure, and the right of jury trial was highly prized by the common people. 
So, too, were other traditional features of the common law, and it was con- 
sidered a serious danger to the colonists that in the neighboring province of 
Quebec “the free System of English Laws” had been abolished. 

One feature of the common law was the rule that everyone, whether of- 
ficer of the government or private citizen, must answer in the same courts 
and to the same law for his misdeeds. Even the military forces were not 
free from liability. The British soldiers who fired shots in the Boston mas- 
sacre were tried in the ordinary courts of Boston on criminal charges. Thus 
the military authorities themselves could not claim superiority to the com- 
mon law courts. All alike were under “the rule of law.” 

4. Separation of Powers. Although John Locke, an English political 
writer of the late seventeenth century and widely read in America, had an- 
nounced a theory of the separation of the powers of government between the 
legislative, executive, and “federative” branches, a theoretical doctrine of 
separation of powers was not nearly as important to the colonies as the prac- 
tical separation that existed between the governor, the council, the assembly, 
and the judicial courts. 

Even in this practical separation there were considerable variations in 
detail. In all but the charter colonies the governor was independent of the 
assembly, and had a veto over its acts. The courts were largely independent 
of legislative control, though more subject to interference by the governors 
and the Crown. Everywhere the assembly possessed, or struggled to estab- 
lish, the right to initiate all revenue and expenditure measures, and asserted 
that no taxes could be levied without its consent. 

5. Territorial Division of Powers. Federalism, or the territorial divi- 
sion of powers, was Another practical working feature of the colonial consti- 
tution to which people had become habituated. From the beginning the 
central government at London bad performed certain common functions for 
all the colonies, while the separate colonies had carried on others. Although 
there was some friction, it was a practical working arrangement, and not 
wholly unlike that which now exists between our national and state gov- 
ernments. 

6. Higher Law. The view was widely held among the colonial leaders 
that there is a higher law than that decreed by any government, a law 
above the government, which it has no right or power to change. The pur- 
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pose of this law, they thought, was the protection of the rights and the wel- 
fare of the citizen ; and indeed, the only purpose of government was to se- 
cure and enforce these rights. 

Men differed in their views as to the source of this higher law and of the 
rights that it guaranteed. Some looked no farther and higher than to the 
ancient common law of England, a law that they believed to guarantee all 
the essential rights of men. Others looked farther back, to an assumed law 
of nature that was anterior even to the English common law. Men more 
religiously inclined found the source of the higher law in God himself ; the 
higher law was the law of God. In phrasing the Declaration of Independ- 
ence in 1776, Jefferson referred not only to ^^the laws of Nature and of Na- 
ture’s God,” but also to ^‘the free System of English Laws” as giving men 
certain desirable and inalienable rights. 

7. Limited Government. Looked at from another angle, the theory that 
government is under a higher law becomes a doctrine of limited government. 
In the view of the colonial leaders, no government has unlimited power to 
do what it wishes. The higher law and the inherent rights of the people 
serve as definite limitations on political authorities. These colonists in 
America were no friends of dictatorship or of totalitarianism. 

8. Doctrine of Unconstitutionality. It followed from these doctrines 
that acts of government in violation of the higher law and of the rights of 
men, were unlawful and unenforceable. More than a century before Ameri- 
can independence a famous English justice. Lord Coke, had asserted “that in 
many cases, the common law will control Acts of Parliament, and sometimes 
adjudge them to be utterly void; for when an Act of Parliament is against 
common right and reason, or repugnant, or impossible to be performed, the 
common law will control it, and adjudge such Act to be void.” ^ English 
judges had not succeeded in establishing a power in the English courts to 
declare acts of Parliament unconstitutional, but nevertheless their few ex- 
pressions on the subject struck a responsive chord in America. 

Similar to this was a widely held doctrine that the power of legislators 
does not include the right to change the fundamental law, or constitution, 
of the government itself — “that they ought to consider the fundamental 
laws as sacred, if the nation has not in very express terms given them the 
power to change them. For the constitution of the state ought to be 
fixed." 

9. Written Charters or Constitutions. The charters of Rhode Island 
and Connecticut presented to the leaders of the colonists everywhere their 

^/McLaughlin, p. ; 28. 

® McLaughiin, op. cit, P- 33; quoting Vattel, Droit des Gens, Book I, p. ii (1811 
ed.), a work originally published in 1758, and widely read in the next generation. 
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ideal of what a charter should be : a written fundamental law or constitu- 
tion to which the inhabitants could point in defense of their rights. Even 
the proprietary colonies, such as Maryland and Pennsylvania, had rudimen- 
tary charters. In other colonies the instructions issued to the provincial 
governors served as very unsatisfactory substitutes, for these instructions 
could be changed by the home government almost at will. 

10. Government by Consent. From the Mayflower Compact (1620) 
onward, many leaders had held to the belief that government is founded 
upon the consent of the people and has no other rightful basis on which to 
stand. This does not mean that all men in the colonies had an equal right 
to vote and to participate in government. On the contrary, there were prop- 
erty qualifications for voting, and some colonies also applied religious tests. 
Thus in fact the governments were distinctly aristocratic, and the vrords of 
the Declaration of Independence “that all men are created equal” came as 
a distinct shock to many conservative persons. Despite these tendencies in 
actual government, the theory was widely held that government exists only 
by the consent, and for the welfare, of the people. 

LOCAL GOVERNMENT IN THE COLONIES 

Towns in New England. In Massachusetts and later in the other New 
England colonies, towns became the principal local units. The nucleus of a 
town was a separate settlement of people, from under a hundred to a num- 
ber of thousands of souls, partly concentrated in a little trading center, 
partly scattered over the surrounding land. Boundaries were irregular and 
as a rule followed the natural lines of the terrain. Areas were relatively 
small, but larger in the more thinly populated areas. Boston, the largest 
New England town, had. only 18,038 inhabitants as late as 1790, and even 
today with a much larger population and after several annexations has less 
than 45 square miles of land area. Each of these compact little communities 
was held together by numerous ties, of which one of the most important 
was that each constituted, at least in the beginning, but a single church 
congregation. 

Town Meetings. As the church was governed by the congregation, the 
town was ruled by the town meeting. To this meeting the male freeholders 
and householders were entitled to come. As the town meeting was author- 
ized by colonial law not only to do certain specific things but also to manage 
“the prudential affairs” of the town, a power which could be broadly inter- 
preted, towns developed a considerable array of local services and a vigorous 
municipal life, especially in the larger places. They levied taxes, provided 
for the meeting place, supported the church, established markets and later 
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water supplies, arranged for a watch system, enforced “family government/’ 
and did a number of other things. 

The town meeting annually chose certain “selectmen” and other officers 
to administer the affairs of the town between meetings, but these officials 
were strictly agents of and responsible to the town. The town meeting was 
undoubtedly a democratizing influence, and it provided also a considerable 
training, for those who desired it, in government by discussion. 

Counties, too, were early established in Massachusetts, and later in the 
other New England colonies, but in Rhode Island they were of little conse- 
quence. Nowhere in New England did they develop the democratic vigor 
of the towns. They existed mainly for judicial purposes, for general law 
enforcement, for militia organization, and to a limited extent for the equali- 
zation of taxes and other fiscal purposes. 

Towns and Counties in Middle Colonies. In New York, after the 
coming of the English, both towns and counties were soon established. The 
towns were organized somewhat according to the Massachusetts model and 
developed considerable activity and strength. The counties, by a reorgani- 
zation in 1691, were given boards of supervisors consisting of one freeholder 
elected from each town. These bodies became the principal financial and 
administrative authorities in their respective counties. 

^ In New Jersey the pattern of local government was much the same as in 
New York. In Pennsylvania, too, there were both towns and counties, but 
the latter were much the more important. They were organized under small 
elective boards of commissioners, and had also such elective officers as 
sheriffs and justices of the peace. 

Counties in Southern Colonies. Toward the south the counties rose 
while the smaller units relatively fell in importance. In Maryland, and still 
more strikingly in Virginia, the county became fairly early the principal 
unit of general local government. There were lesser units called parishes 
(mainly for church purposes), hundreds, manors, and towns; but as the 
population was less densely settled, Negroes and indented servants were 
fairly numerous, and systems of large farms and plantations prevailed, there 
were not enough politically qualified persons in the smaller units to give 
them an active political life. Then, too, these colonies of the upper south 
were somewhat more aristocratic in their social organization and not given 
to the practice of extensive participation in politics. The officers of the 
county were not locally elected, but were appointed by the colonial governor 
on the recommendation of the justices of the peace, who thus became the 
dominant element in county government. They were generally men of the 
wealthier planter class. This lack of democratic control did not, however, 
weaken the county: Jefferson spoke with envy of “the beautiful system of 
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town government’' in New England, a system that was nearer to his demo- 
cratic ways of thought than rule by the county justices -in Virginia, but it 
was out of the Virginia system that Jefferson himself as well as Washington, 
Madison, Marshall, Monroe, and other leaders came. 

Incorporated Cities and Boroughs. In addition to the general systems 
of local institutions briefly sketched out above, there were incorporated cities 
and boroughs. These may be described as special incorporations in places 
of small area but fairly large and dense populations, that needed special 
powers to provide services not required in the surrounding countryside. 
Aside from the futile incorporation of Agamenticus in Maine in 1641:, the 
first genuine municipal corporation created was apparently New Amsterdam 
(New York) v/hich received a Dutch charter in 1652, and its first English 
charter from the Crown through Governor Dongan in 1686. Albany and 
Philadelphia, among the more important places, received charters before 
1700, and during the following seventy-five years more than a score of other 
places were incorporated as cities or as boroughs, mostly in the middle 
states.^®. In New England all places were kept under the town form of gov- 
ernment until long after the Revolution. . 

As in Great Britain, the charters of municipal corporations came from the 
Crown, but in the colonies they came via the medium of the royal governor 
or proprietor. A few of the charters, such as that in Philadelphia, provided 
for ^^close corporations.” That is to say, the charter named the members 
of the council or governing body, and all vacancies in it due to death, re- 
moval, or resignation, were filled by appointment of the remaining members. 
In Philadelphia, the members originally numbered twenty-tw’O, but under a 
charter power to add to their number these increased the size of the govern- 
ing body from time to time by electing certain others. There were no popu- 
lar elections, of course, and it is not hard to understand why the populace of 
the city disliked this close corporation, or why the more popularly elected 
colonial assembly refused to grant additional powers to this undemocratic 
body. 

More typical was the arrangement in New York. The Dongan charter 
of 1686 and the Montgomerie charter of 1731 provided for the election by 
the freemen of the city of seven aldermen and seven assistants, and these 
fourteen, together with the mayor and recorder appointed by the colonial 
governor, sat together as a single body, the Common Council, in the govern- 
ment of the city. There were other officers as well, some elected by the 
voters, others appointed by the council or the mayor, but the representative, 
elective Common Council was in fact the governing body of the city. 

S. Griffith, History of American City Government j The Colonial PenM, 
espec. Appendix A, pp. 425-38. 
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3 . LOOSENING THE BONDS OF EMPIRE 


E ven in the royal provinces the colonists had legally certain powers of 
self-government, or of participation in their own governments, and in 
all the colonies there was in fact more assertion of self-rule than the law 
allowed. At the same time all the colonies fell far short of having national 
statehood or independence. There were benefits to the colonies in their 
British connections, and the urge for independent statehood was not strong 
even ten years before the Revolution. The colonies drifted more or less 
unconsciously toward independence after 1763, and then faced it very reluc- 
tantly when the decision for it had to be made. It was very depressing to 
the more conservative Americans to think of severing established commer- 
cial, political, and personal relationships with Great Britain. 

Committees of Correspondence. By 1772 the misunderstanding be- 
tween the colonies and the home government was so wide that the Boston 
town meeting took the lead in urging towns throughout Massachusetts to 
form Committees of Correspondence to inform one another of grievances, 
and to strengthen the sentiment against British measures. The next year 
the Virginia leaders, more nearly national in their viewpoint, through their 
House of Burgesses suggested intercolonial correspondence by committees 
in each colony. Massachusetts leaders quickly took up the idea, groups in 
other colonies followed suit, and soon there was an extra-legal body of men, 
leading the agitation and spreading it up and down the seaboard. 

Provincial Congresses. In 1774, urged on by these Committees of Cor- 
respondence, provincial congresses or conventions were held in seven of the 
colonies to take measures to resist British authority. These bodies were of 
course unauthorized by law. In several other colonies meetings of citizens, 
or even the legislative assembly, acting in defiance of the governors, took 
steps in the same direction. In the same- year, too, was held the first Conti- 
nental Congress — another body outside the law, made up of citizens from 
the several colonies, selected in various ways, to lay plans for more united 
action. 

By 1774, in fact, the revolution was already under way. The legally con- 
stituted assemblies were either defying the colonial governors, or leading 
members were leaving them to go over to the new, illegal conventm^^ 
British authority, as represented in the persons of the governors, was rap- 
idly nearing a collapse. The conventions of the people were beginning to 
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exercise more power than the legal authorities. The battle of Lexington 
in April, 1775, practically finished the work. With a few exceptions, the 
provincial governors left, or were driven out, by the end of 1775. 

Virtual Independence. The provinces and colonies had virtually, in 
1774 and 1775, already been succeeded by states. In actuality, state govern- 
ment begins with these years rather than with 1776. Except in Rhode 
Island and Connecticut, where the regular assemblies took the lead, the new 
states were governed by conventions or congresses, which carried out their 
measures through appointed committees of safety. 

Problems of Governmental Organization. In every successful political 
revolution, almost the first thing to be done is to set up a regular form of 
government. The illegal must be made legal. The Continental Congress 
which met early in 1776 had a number of important decisions to make, all 
interdependent, of which the following were politically most important : 

1. Whether boldly to declare the independence of the colonies (states), 
or whether to try by conciliation to remain within the empire, 

2. What steps to take to regularize the government of each colony. 

3. How to form a firmer union among the colonies. 

4. What measures to adopt to make effective resistance to the British 
forces. 

Separate committees worked upon these matters, and their recommenda- 
tions, when approved by Congress, laid several important stones in the foun- 
dations of American government. 

INDEPENDENCE 

Resolution of July 2, 1776. Decision upon the first question was 
reached on July 2, 1776, when a short resolution was adopted declaring that 

these United Colonies are, and of right ought to be, free and independent States, 
that they are absolved from all allegiance to the British Crown, and that all 
political connection between them and the State of Great Britain is, and ought 
to be, totally dissolved,^ 

This is one of the last occasions on which the revolutionary leaders refer 
to “colonies,’^ In the same sentence the colonies become ^independent 
States?’ On July 4th, when the longer ^^Declaration of Independence” was 
adopted, the title ^^United States of America” was used instead of “United 
Colonies,” and thereafter ^ ^United States” was the recognized designation. 

Formal Declaration of Reasons, July 4. The leaders in Congress did 
not think it sufficient to resolve upon independence. “A decent respect to 

^Becker, Declaration of Independence, etc., p. 3; Journals of Congress (Ford 
ed.), V,.p. 424. 
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the opinions of mankind” impelled them to declare to the world the causes 
that had led them to the separation. Thomas Jefferson did most of the 
drafting of this longer declaration although John Adams and others had a 
hand in it. 

It is one of the greatest documents of American constitutional history 
and in the whole history of human freedom. It records in classic, terse, and 
moving sentences the political theories of some of the Revolutionary leaders, 
and the list of grievances that the members of the Continental Congress put 
forth as justifying the separation from England. 

Declaration Not Part of Constitution. At the same time it is a docu- 
ment of historic significance only, and is not a part of the Constitution or 
of the law of the land at the present time. However much a judge may be 
swayed by its principles, no court in the United States has any power to 
give efiEect to it in its decisions. It is important now only as a link between 
the past and the present. It summarizes the views of Jefferson and others as 
to the rights possessed by the colonists as men and Englishmen prior to in- 
dependence, rights that the king is charged with having violated. It indicts 
a king ; it does not form a new government or grant any rights to American 
citizens. 

Political Theory of Declaration. The Declaration of Independence has 
had great influence upon the course of American political thinking and un- 
doubtedly upon political developments as well. When Jefferson and his asso- 
ciates came to write it, they could not discuss merely the drab legal rights 
of British subjects that they believed had been violated. Such a statement 
would not have had a wide appeal. Instead they asserted the rights of man 
in general. People of that time, and particularly in France where the Amer- 
icans hoped for support, were tremendously concerned about man in general, 
or humanity as a vAole. And so in the Declaration the first substantive 
statement sets out a philosophy of the rights of man. 

We hold these truths to be self-evident, that all men are created equal, that 
they are endowed by their Creator with certain inalienable Rights, that among 
these are Life, Liberty and the pursuit of Happiness, — ^That to secure these 
rights, Governments are instituted among Men, deriving their just Powers from 
the consent of the governed.— That whenever any Form of Government be- 
comes destructive of these ends, it is the Right of the People to alter or to 
abolish it, and to institute new Government, laying its foundation on such 
principles and organizing its powers in such form, as to them shall seem most 
likely to effect their Safety and Happiness.^ 

Here in three pithy sentences is almost the whole theory of popular sover- 
eignty — of what Lincoln later called “government of the people, by the 

2 See discussion in Becker, aV., pp. 24-79. 
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people, and for the people.” The doctrines that government may properly 
exist only with the people’s consent, that it exists for their service and hap- 
piness, and that they may overthrow it or change it at will, are all asserted. 
Here, too, is the proposition that man has natural rights, rights prior to or 
even superior tp any government, and that government exists only to protect 
these rights. If to Americans these now seem very commonplace ideas they 
would do well to contrast them with the officially approved pronouncements 
of Fascist and Nazi writers in Europe in recent years. 

STATE GOVERNMENTS AND CONSTITUTIONS 

Since the states considered separately were the really important govern- 
mental units in America from the time of virtual independence (1774-1775) 
down to the adoption of the Constitution of the United States in 1788, it is 
exceedingly important to understand their governments as they existed in 
that short period. This was a time of important political experiments, in- 
ventions, and discoveries. The states were the principal political labora- 
tories of the day. 

Provisional Forms o£ Government, 1774-76. Connecticut and Rhode 
Island, continuing under their charters, found the transition to statehood 
relatively simple. Massachusetts went back temporarily to her charter of 
1691 for her form of government. The other colonies had no such docu- 
ments to fall back upon. The governors were gone or going in 1775, and 
the conventions and congresses were definitely in control in all the states. 

Legislative Organization. These provisional governments, before the 
adoption of the state constitutions that were soon to come, were much alike 
in all states.® At the head, and dominant over all, stood the revolutionary 
legislative body, the congress or convention. This was a single-chambered 
body, as a rule, and fairly large. The first of these bodies merely assumed 
that they had popular support without bothering to hold an election. When 
they came later to seek the people’s backing through elections, they tended 
to change the qualifications for voters so as to permit more of the poorer 
classes to vote, and also to allow the upland counties, previously underrepre- 
sented in legislative halls, an increased representation. Thus they won 
much support from the poorer classes, both in town and country, and 
started the shift away from aristocratic control of the assemblies. 

Executive Committees. Under the legislative body, the government was 
a rude and simple thing. Distrustful of governors and suspicious of one- 
man power in any form, the assemblies set up committees of safety of a 
dozen or more of their own members, to carry on the government between 

® See 'Nevms, The American States During and After the Revolutio7i, 
espec. pp. 1-116, for a full account of these first state governments. 
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sessions. These were as near to being executive bodies as the nascent states 
would tolerate. Had this pattern of government continued, the American 
states would have been organized with a one-chambered, elected legislative 
body, and a cabinet or executive committee of the chamber’s leading mem- 
bers. 

Legislative Supremacy. Not only did the office of governor disappear 
for a short time in most states, but the judicial branch was also brought 
under control by the revolutionary congresses. In Maryland the provincial 
convention itself acted for a short time as a sort of supreme court. Else- 
where the judges were apparently appointed by the conventions and sub- 
ject to removal by them. Thus in a typical revolutionary manner, ail 
powers of government were brought under a single control. Perhaps in no 
other way could the quick and decisive measures have been taken that were 
needed to sever the bonds with Great Britain. It was no time to permit the 
delays in action that often result from a separation of powers and checks 
and balances in government. 

Drafting New State Constitutions. These provisional governments, 
created for the emergency, were far out of line with colonial practices, and 
contrary to the accepted political theory of the times. Conservative men 
feared that the new governments, not limited by constitutions, and with all 
powers vested actually in one body might easily become more tyrannical 
than the government that was being thrown off. The whole situation caused 
much concern, and Congress on May lo, 1776, advised all states to proceed 
to form regular constitutions if they had not already done so. 

The years 1776 and 1777 'were a period of intense activity in state consti- 
tution-making. Connecticut and Rhode Island continued under their old 
charters. Massachusetts also was forced to do so when her first proposed 
constitution was rejected by the voters. All the other states succeeded in 
adopting their first constitutions by the middle of 1777. 

Legislatures Make the Constitutions. The word ^^convention” was most 
commonly used in this period to designate the revolutionary legislative 
bodies described above. It was generally understood that these bodies 
would draw up constitutions as well as carry on the regular activities of 
government, legislative and executive. They are not to be confused with 
the bodies which later came to be called ^^constitutional conventions,” for 
the former were simply the ordinary legislatures of the states. They labored 
at constitution-making in the intervals between their ordinary legislative 
duties. The constitutions were adopted just as ordinary laws were, and were 
usually printed with them. They were not even submitted to the voters for 
approval. 
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Constitutions as Part of the Ordinary Law. In this as in other matters 
the first practices of the new states conformed more nearly to English than 
to later American methods. The British constitution to this day is only a 
part of the ordinary law, and is subject to change by Parliament alone. Sim- 
ilarly these first American constitutions left the bodies that enacted them, 
the ordinary legislatures, as the supreme governing body in each state, just 
as Parliament is in Great Britain today. The other branches of the govern- 
ment, executive and judicial, were in all cases definitely subordinate to the 
legislature. Indeed, the constitution itself, having been enacted by the 
legislature, was not a supreme law over it. 

Governors were set up by a number of the constitutions, but their terms 
were so short, their powers so few and so fully checked by the legislature, 
that even if they had been elected by the voters they could hardly have been 
strong. As it was, they were elected in most of these states by the legisla- 
ture and thus were more fully subject to its control. The judges also were 
selected by the legislature, or appointed with legislative approval. Although 
several of these new constitutions asserted the principle of a separation 
of powers, not one made it really effective. Instead they continued the 
principle of legislative supremacy much as it had been under the provisional 
governments in the year or two preceding (1774-76).' 

Extent of Legislative Power. Prior to the Revolution, the British 
Crown, Parliament, and the colonial authorities of any colony, taken to- 
gether, had every possible power of government, every type of political au- 
thority, that could possibly have been needed. Between them they could 
legally do anything and everything that needed to be done. By the act of 
revolution, the powers of the Crown and Parliament had been wholly wiped 
out, the provincial governors had been ousted, and the regular colonial legis- 
latures had abdicated their authority. The new legislatures fell heir to the 
total sum of powers that could previously have been exercised by any or all 
of the ousted authorities. Each colony became legally a separate, inde- 
pendent state, and all its powers were in fact vested in one body, its legisla- 
ture, although for certain common purposes these legislatures acted together 
through the Continental Congress. 

It is true that in a political sense the legislature merely represented and 
acted for the sovereign people of the state. It is equally true, however, that 
the people had no law-making power directly in their hands. What is more, 
the legislatures that drew up these first constitutions purposely put no im- 
portant restrictions on their own legislative power. They did not attempt to 
enumerate in the constitutions what things the legislature could do, and 
what things it could not do. All they said in these documents was that “all 
legislative power^’ or “the legislative power” “shall be vested in a legislature 
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to consist of” such and such members. Some simply said ^^the legislature 
shall consist of” such and such chambers and members. 

Thus, and from this early date, state legislatures have a general, unde- 
fined, and indefinable power of legislation. A state legislature does not find 
in the constitution of the state, and does not need to seek therein, a clear 
grant of power to pass a desired new law — an old age pension law, or a mini- 
mum w^age law, for example. It may pass any law for the people and area 
of the state that it is no^ forbidden to pass by the constitution, national or 
state. Many years ago a well-known state supreme court Justice put the 
doctrine this way: 

It has never been questioned, so far as I know, that the American legislatures 
have the same unlimited power in .regard to legislation which resides in the 
British Parliament, except where they are restrained by written constitutions. 
That must be conceded, I think, to be a fundamental principle in the political 
organizations of the American States. We cannot well comprehend how, upon 
principle, it should be otherwise. The people must, of course, possess all 
legislative power originally. They have committed this in the most genera! and 
unlimited manner to the several State legislatures, saving only such restrictions 
as are imposed by the Constitution of the United States, or of the particular 
state in question."^ 

The description of the first state constitutions up to this point shows how 
far they departed from previous colonial ideas and forms of government. 
Effective separation of powers, executive veto power, judicial review of legis- 
lation, and many other features nearly dropped from sight. At the same 
time there was a partial return to certain features of the colonial govern- 
ments, and certain new ideas were also adopted here and there. The colo- 
nial legislatures had been, in effect, two-chambered bodies, consisting of an 
elected assembly and an appointed council. All the first state constitutions 
set up two legislative chambers except in Georgia, and in Pennsylvania, 
where Franklin strongly favored a unicameral legislature. As a rule, both 
chambers were made elective by the voters, but Marjdand used a system 
of indirect election for the senate, and in general the senate was supposed to 
represent wealth as well as people. 

The right to vote was extended in some states to include many more per- 
sons than before. North Carolina went farthest, authorizing any adult free- 
man resident in the state for one year to vote for members of the lower 
house of the legislature. In most cases property qualifications were re- 
tained but lowered. Religious tests for voters were, also kept in most of the 
states ; only Christians, or in some states Protestants, were to be allow'ed to 

^Redfield, C. J., in case of Thorpe v. Rutland and Burlington R.R. Co. (18S5) 
27 Vt. 140; Thayer’s Cases on Constitutional Law, vol. 1 , pp. 157-58. 
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vote. The New Jersey Constitution of 1776 was notable in that it permitted 
women to vote. 

Declarations or bills of rights were adopted as parts of the constitutions 
in a number of the states. Virginia and Pennsylvania were outstanding ex- 
amples. Radicals and conservatives, who struggled over constitutional ques- 
tions in most of the states, found it easier to agree on bills of rights than 
on the suffrage or the organization of government. Having denounced the 
British government for its violations of personal rights, the states could not 
consistently refuse to guarantee these rights in their constitutions. 

Massachusetts’ Constitution of 1780. The preceding paragraphs have 
considered mainly the state constitutions adopted in 1776 and 1777. There 
were different developments in Massachusetts and New Hampshire. In 
Massachusetts the revived charter of 1691 proved to be a very unsatisfactory 
form of government, but strong demands came from a number of towns that 
a special constitutional convention instead of the legislature draft the new 
constitution, and that the constitution proposed, before going into effect, be 
submitted to the voters in their town meetings for discussion. The idea that 
a constitution is a higher law that should emanate directly from the people, 
was strongly held in Massachusetts. Despite this demand, members of the 
legislature who wanted quicker action, had a new legislature elected which 
was also to draft the state constitution. When this document was submitted 
to the town meetings early in 1778 it was defeated by more than four to 
one — not only because of objections to the document, but also because of 
the source from which it came. The prevailing opinion in Massachusetts 
was for a different mode of procedure, and a different constitution — with a 
bill of rights, protection to property, a strong independent executive, and 
separation of powers. 

Thereupon the legislature took a new tack. After first getting the ap- 
proval of the town meetings, it ordered the election of a special constitutional 
convention. Every adult freeman resident in a town had the right to vote 
for members. The body so elected met in September, 1779, as the first con- 
stitutional convention properly so-called in American history. John Adams 
did most of the early part of the drafting, but others finished the work when 
he left to go as American envoy to France. When it had been approved by 
the convention, it was printed and presented to the town meetings for de- 
bate, revision, and approval or rejection. Many objections to particular 
articles were received, but most of the towns voted favorably on the docu- 
ment as a whole. The constitutional convention met again in June, 1780, 
canvassed the town votes, considered the objections to certain articles, and 
then declared the document in effect as the constitution of the state. The 
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constitution thus adopted, though often amended, received no genera! over- 
hauling until 1917. Most of it is still in effect. 

Massachusetts, and New Hampshire at about the same time, thus set the 
pattern for later state constitution making, (i) The constitution was to be 
drawn up by a special convention elected by the people for this sole purpose, 
and not by the ordinary legislature. (2) It was to be submitted to the voters 
for adoption, and not to be effective without their approval. Thus the con- 
stitution would become a higher law, a people’s law, standing above the ordi- 
nary legislature and the laws enacted by it. 

In contents, too, the Massachusetts constitution of 1780 set a new stand- 
ard. It provided more definitely and effectively for a separation of the pow- 
ers of government into three departments. It made the governor’s office an 
important one, by giving the governor appointing pow'er and a veto power 
over legislative acts, and by making him elective directly by the voters. It 
made the judiciary an independent branch of government, with its members 
appointed by the governor with the consent of his council, to serve during 
good behavior. There was a strong bill of rights, and property rights were 
protected not only therein but also by other features of the constitution. 
Property tests for voters were retained. In short, the Massachusetts constitu- 
tion represented the first strong reaction toward conservatism after the radi- 
cal uprising of 1774-76. More of this was yet in store for the American 
people. 

ARTICLES OF CONFEDERATION 

The same Continental Congress that adopted the Declaration of Inde- 
pendence and advised the states to adopt constitutions — the same that was 
so busy with measures for cari-ying on the war for independence — ^proceeded 
also in 1776 to draw up articles of union between the new-born states. This 
Congress was itself a body without any known legal powers. Its name sug- 
gested a meeting of ministers from a number of independent states, and it 
had, in fact, no power to compel any state to do anything without its own 
consent. There was no constitution, no league or treaty among the states, 
no document to which the Congress could refer as giving it any authority 
or any regular organization. What it did, it did more or less by mutual 
consent. 

' The drafting of articles of confederation fell to a committee of the Con- 
gress appointed in June, 1776. Delays, interruptions, and disagreements in 
the committee and later in the Congress prevented the adoption of the 
Articles by the Congress until November 15, 1777. The document was then 
referred not to the voters in the several states but to the state legislatures— 
further proof of the strong position of those bodies. Eight states had rati- 
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fled them July 9, 1778, and the Articles were thereafter followed in prac- 
tice. Legally, however, the Articles were not in effect until all states had 
approved them, and Maryland, the last of the states to consent, did not sign 
them until March i, 1781. 

It has been said that if the Articles could have been drafted and adopted 
promptly in 1776, a considerable measure of power might have been con- 
ferred upon the Congress. As the months went by, bickerings developed 
that prevented this, and presently the members insisted upon asserting in 
the Articles the sovereignty of the states. 

Confederation and Federation Distinguished. The short title of the 
document adopted is Articles of Confederation and Perpetual Union.”® 
Each state is named separately, from New Hampshire to Georgia. The term 
“confederacy” is also used, not “federation” — and it is interesting to note 
that the southern states, strongly insistent on state rights, when seceding 
from the Union in 1861, called their organization the “Confederate States 
of America.” According to modern usage, a “confederation” is a different 
thing from a “federation” or “federal union.” In each case a number of 
so-called “states” are drawn into a common organization for common pur- 
poses, and in each there is a central agency for common action, but there 
are certain differences that may be noted as follows.® 


Confederation or Confederacy 

1. States are members, and the cen- 
tral agency rests on them. 

2. Each state has full powers of gov- 
ernment, except over external af- 
fairs and a few others delegated 
to the central agency. 

3. Central agency not a true gov- 
ernment, and it acts internally 
only through state governments. 

4. Articles of union more like a 
treaty than a constitution. 


Federation or Federal Union 

1. Both central and state govern- 
ments rest on the people. 

2. Powers of government over peo- 
ple divided between central gov- 
ernment and states. 

3. Has a real central government, 
acting directly on people. 

4. A real constitution holds central 
government, states, and people in 
allotted positions. 


That the union under the Articles of Confederation was legally of the 
“confederate” rather than of the “federal” type is clearly shown by the 
second article, placed significantly after the first article which merely 
names the confederacy “The United States of America.” 

^ For text of the Articles, see Commager, op. pp. 1 11-16. 

® See Gettell, Political Science, pp. 464-66. 
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Article II. Each State retains its sovereignty, freedom and independence, 
and every power, jurisdiction and right, which is not by this confederation 
expressly delegated to the United States, in Congress assembled. 

Here the word “retains” signifies an agreement that the states already 
were separately sovereign and independent, while the word “expressly” 
means that the Congress of the United States could not claim any power 
not clearly granted in so many words by the Articles. 

Central Agencies of the Confederation, “For the more convenient 
management of the general interest of the United States,” the Articles 
provided for a Congress that was in effect only a continuation of the Conti- 
nental Congress. In this body each state had one vote, and each elected and 
supported its own members, from two to seven in number. No member 
could serve over three years in any six. In practice the legislatures chose 
the delegates to Congress, and they had power to recall them at any time. 
Annual meetings were provided for and were held. In nearly all matters 
the votes of nine states were required to pass a measure in Congress. 

Instead of creating a single executive, the Articles provided that the 
Congress should appoint “a Committee of the States,” consisting of one dele- 
gate from each, to sit while Congress was not in session, to execute such 
powers as Congress might designate, but none of the policy-making powers 
of Congress could be delegated to it. 

The provisions for a common judiciary were also rudimentary. The 
Congress itself had power to provide for special temporary commissions to 
settle disputes between the states, in a manner not unlike that sometimes 
provided for settling international disputes; and it also had power to, and 
did, establish a court of appeals to settle finally, on appeal from the state 
courts, cases involving ships and goods seized as prizes of war, and also cases 
of piracies and felonies on the high seas. A number of interstate disputes 
and prize cases were settled peaceably and lawfully in these several ways. 

Powers of Congress, Clearly, the Congress was the only important 
agency of joint action created by the states under the Articles. Upon it 
were conferred whatever powers the states gave up in the interests of the 
common welfare. To the Congress were granted “the sole and exclusive 
right and power” to declare war, to make peace, to send and receive am- 
bassadors, and to make treaties and alliances ; also to regulate the coinage, 
fix weights and measures, regulate trade with the Indians, establish and 
regulate postoffices, build and equip a navy, appoint all navy officers and 
the superior army officers, and to make rules for both land and naval forces. 

In some respects the Articles represented a step backward in the prob- 
lem of imperial orgamzation. The Congress did not receive the power, 

■■ #. , ■ 
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formerly exercised by Parliament, of regulating commerce among the colo- 
nies. It had no clear authority to establish rules for legal tender in the 
settlement of debts. Thus each state could legally erect tariff barriers 
against the others, and could make its own legal tender laws*^ On the 
touchy subject of taxation, the states yielded no power whatever to Con- 
gress. Every bit of taxing power remained exclusively in the states. 

As to finances, the Congress had power 'ffo borrow money, or emit bills 
on the credit of the United States,’^ ^ffo ascertain the necessary sums of 
money to be raised for the service of the United States, and to appropriate 
and apply the same for defraying the public expenses.^’ All expenses in- 
curred by Congress for the common defense or general welfare were to be 
paid from a common treasury, to be supplied with funds from time to time 
by the several states “in proportion to the value of all land within each 
State/' and the taxes for this purpose were to be levied by the legislatures 
of the several states. Except through borrowing, Congress had no power 
to raise money directly. It could only ask the states to contribute. 

Similarly, it had no power to compel men to serve in the army. All it 
had was the power “to agree upon the number of land forces, and to make 
requisitions from each State for its quota, in proportion to the number of 
white inhabitants in such State; which requisition shall be binding, and 
thereupon the Legislature of each State shall appoint the regimental officers, 
raise the men and cloath, arm and equip them in a soldier-like manner, at 
the expense of the United States." 

Thus men and money, the sinews of war and government, depended wholly 
on the state legislatures, those sovereign bodies already described — the 
bodies on which the members of Congress themselves depended for their 
offices. To be sure the states had consented to do their several shares : 

Article XIIL Every State shall abide by the determinations of the United 
States in Congress assembled, on all questions which by this confederation are 
submitted to them. And the articles of this confederation shall be inviolably 
observed by every State, and the Union shall be perpetual. 

AH these solemn promises w^ere made in the name of “the Great Gov- 
ernor of the World." Here was an experiment in government by compact 
and consent— but it was the consent of states, not of individual men. The 
“determinations" and “regulations" adopted by Congress are nowhere called 
Imos. The Congress made certain treaties binding on all the people, but it 
did not enact laws at all in the ordinary sense. Congressional determina- 
tions were, of course, strong recommendations to the states, but they could 
not be enforced by Congress upon individuals. So difficult was it to get the 
states to do their part in carrying out congressional determinations that 
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Madison, when a member of Congress in 1781, recommended an amendment 
to the Articles permitting Congress to use the military and naval forces to 
compel states to abide by its determinations. 

It is doubtful, therefore, whether the central organization under the 
Articles of Confederation was strictly speaking a “government” of any kind. 
In but few matters could it reach the citizen by its own legislation. It 
could not tax him. It could not force him to serve in the army. It could 
not punish him for violation of the treaties or regulations it made. Indeed, 
there were no individuals who were subject to its jurisdiction. Each of the 
states had its own citizens. These had, by the Articles, “all privileges and 
immunities of free citizens in the several states” and the right to move into 
any state, and to engage in trade on an equal footing with the inhabitants 
thereof, but the Congress could not itself enforce this privilege if violated. 
It had some influence, indeed, but not adequate power ; and influence, as 
Washington later pointed out, is not government. 

The United States were not a nation, in short, but thirteen states united 
in loose confederation. They were still plural, not singular. Broad-visioned 
men like Washington, Hamilton, Franklin, and Dr. Benjamin Rush, were 
already speaking of the “nation” and the “national interests,” but they were 
ahead of their time. The words “national” and “nation” were not popular 
in those days, and do not appear in the Declaration of Independence or in 
the Articles of Confederation. Jefferson in the Declaration of Independence 
got as far as to say “one people,” but the tei'm men generally used to ex- 
press American unity was a geographical one — “continental.” The unity 
of the people consisted in living on the same continent, not in being one 
nation. 

ACTUAL GOVERNMENT, I776-I787 

The actual government that a people has at any time is a result of many 
factors : economic conditions, prevalent ideas, quality of leadership, and 
forms of political organization. What was the actual government in the 
first years of American independence ? 

Local Government. Apparently local government underwent but little 
organic change. When independence was achieved, the power to incorpo- 
rate and regulate local governments passed almost completely into the hands 
of the state legislatures, but the times were not propitious for any great 
changes in local organization. 

State Governments. The state governments, dominated by the revolu- 
tionary party in most states, and including many men of little experience 
and no great sense of responsibility, struggled honestly in the main with 
the many problems of government both during the war and in the post-war 
period. Business was upset, taxes were hard to collect, and the extraordi* 
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nary demands for men, money and materials to carry on the war brought 
turmoil into state finances. A number of the states yielded to the cheap 
money and inflationary demands of the radical debtor class. Price-fixing 
measures were adopted to prevent profiteering, and goods rather than 
money were made legal tender in a number of places. Interstate antago- 
nisms arose, and several states began to build up protective tariffs to keep 
out goods coming from others. The property rights of the men who did not 
support the Revolution — called Tories by their opponents, Loyalists by 
themselves — ^were destroyed, and their estates sold. In short, business suf- 
fered from many restrictions and inconveniences, and the conservative 
property-owning classes were deeply distressed by the turn of events. 

But it was not alone the ultra-conservative business leaders who were 
disturbed. Jefferson, who was something of a political liberal, was also 
disquieted and he found the cause of the difficulties to lie partly in the 
form of the state government. In his famous Notes on Virginia, a book 
dated 1782, he found numerous faults with the Virginia government, of 
which the most important was the concentration of power in the hands of 
the legislature. 

All the powers of government, legislative, executive, and judiciary, result to 
the legislative body. The concentrating these in the same hands is precisely 
the definition of despotic government. It will be no alleviation that these 
powers will be exercised by a plurality of hands, and not by a single one. 173 
despots would surely be as oppressive as one.*^ 

Now, Virginia was rather proud of its constitution. It had a bill of 
rights, and provision for the separation of powers. In practice, however, 
it had complete supremacy of the legislature. That body could alter the 
constitution itself, and at one time, to Jefferson’s great distress, it discussed 
a proposal to set up what he called a dictator. 

Decline of Congress. In the meantime, the Congress under the Articles 
of Confederation was having a very difficult time. From the battlefield 
Washington wrote with bitterness of its ineptitude in the supplying of men 
and money. In the post-war period it floundered almost hopelessly in a 
financial bog, unable to pay off the soldiers, or to meet interest and princi- 
pal payments on the government debt. The “Continental” paper money it 
had issued depreciated until it practically lost all value — and “is not worth 
a Continental” became a by-word. Government bonds sank to but a small 
fraction of their face value, and new loans could hardly be floated. Attempts 
to get the Articles amended so that Congress could levy import duties, or 

Jefferson, on the State oj Virginia, 2nd ed., Phiia., 1794, p, 170; Wright, 

A Source' ■Book, of American Foiitical Theory, p. 153. 
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levy and collect its own taxes, failed when one or another state refused to 
ratify. A unanimous vote of the states was necessary for amendment of 
the Articles. 

And so Congress, without hope of increasing its powers, with a constantly 
changing membership in which the abler men of the country were few^er 
and fewer, fell into a serious decline after the war. It lost even the moral 
leadership that it had held in the beginning of the Revolutionary move- 
ment. If America was to create an effective union of the states, and a truly 
national government, the time for a change was clearly coming. 

WESTERN LANDS AND TERRITORIAL GOVERNMENT 

It was a simple but highly important issue that led the representatives 
of Maryland in the Congress to decline until 1781 to ratify the .Articles. 
Maryland was a small state with no claims to the great unexploited area 
beyond the mountains. Her close neighbor, Virginia, had a claim to the 
land westward “from sea to sea,” and other states had similar claims. 
Maryland feared to enter a confederation in which some of the members 
might grow tremendously in population and wealth while she remained 
small. Her leaders insisted that the western lands should belong to all, to 
the whole confederation, and not to only a few. Virginia was particularly 
reluctant to yield on this point. 

In 1780 Congress passed a resolution that paved the way for Virginia’s 
action.® It provided for the use of lands ceded to the United States for 
the common benefit of all, and said that such lands wmuld be “formed 
into distinct republican states” to be admitted to the union on an equal 
basis with the other states. Virginia thereupon evidenced her intent to 
cede her claims northwest of the Ohio River to the United States, as other 
states had already done, and Maryland soon after ratified the Articles. By 
1783, most of the western lands had been ceded to the United States. 

In its closing days, too late to revive its own waning prestige, but not 
too late for the establishment of the new territorial policy, the Congress 
enacted the famous Ordinance of 1787 (the Northwest Ordinance).® The 
purpose of this ordinance was to provide an orderly method of opening 
the western lands to settlement. It established a temporary government 
under a governor and certain other officers to be appointed by Congress ; 
arranged for a second stage of territorial government, after the population 
had passed s,ooo, a stage in which the residents would elect legislative 
representatives; and provided for the ultimate formation of five states 
within the territory, to be admitted to the union “on an equal footing with 

®Commager, op. at., pp. 119-20. ®Commager, op. at., pp. 129-32. 
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the original States in ail respects whatever/’ Thus this momentous docu- 
ment settled in main outlines the American policy of colonial expansion and 
territorial self-government, and paved the way for numerous later acts ad- 
mitting states to the union until there were forty-eight self-governing 
states in the union, reaching from the Atlantic to the Pacific. 
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4e FORMING A MORE PERFECT UNION 

FORCES LEADING TOWARD STRONGER UNION 

N either the first state constitutions nor the governments under 
them, neither the Articles of Confederation nor the central agencies 
it created, can truly be said to have been a failure. Each was instruiiieiital 
in doing at least the minimum things that were required to win the war 
for independence and to establish peace in America. The old problem of 
imperial organization was still unsolved, however — the problem of creating 
an effective organization of the thirteen colonies (now states) so that they 
and others later admitted to the union, while continuing to govern them- 
selves in all local matters, could act in unison in the settlement of common 
difficulties in peace as well as in war. Now, however, the problem had 
been transferred wholly to America, and the states could not evade it. 

Need of Stronger Union. A stronger union was clearly needed. 
Standing by itself, not one of the ^^sovereign^’ states was strong enough or 
big enough ^To assume among the Powers of the earth the separate and 
equal station to which/’ in Jefferson’s language ^^the Laws of Nature and 
of Nature’s God” seemed to entitle it. Only as ^^one people” could the 
Americans really claim this status. Various events of the post-war period 
strongly emphasized the weaknesses of the American political system. 
Among the most disturbing of all difficulties to men like Washington, 
Robert Morris, and Alexander Hamilton were the radical economic move- 
ments in the several states. The debtor classes, with their demands for 
cheap money, for the cancellation of debts, and for the right to use com- 
modities to pay their bills were everywhere organizing and agitating for 
their economic panaceas. In 1786 the paper money forces carried the 
elections in a number of states. In western Massachusetts under the 
leadership of Daniel Shays, impatient debtors broke out in rebellion against 
the government of the state. 

A Turn to the Right. By this time, 1785-86, however, public sentiment 
had in general become somewhat more conservative than it had been ten 
years before. The radical leaders who in 1774-76 had whipped iip the 
sentiment for independence, had soon passed from power. To wdn the 
war, most of the states had turned to more capable and steadier leaders 
and organizers. On a small scale, something like a counter-revoliitioB had 
taken place. Most of the people now wanted to settle down to work and 
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trade. They were somewhat weary of political agitation. They were con- 
tent to have won political independence, and had no heart to plunge at once 
into economic and social reforms. What the dominant classes now wanted 
was a firm government that would pay its debts and keep down the agi- 
tators, while the people went forward in the expansion of business and 
the development of the national domain, now reaching to the almost 
mythical Mississippi River on the west. 

It may be that the conservatives exaggerated the evils of the time, but 
whether they did or not, they thought they saw foreign trade badly upset, 
tariffs and trade barriers growing up between the states, depreciation of 
the currency, public and private credit at a very low ebb, treaty rights 
being violated, contracts being impaired and property rights destroyed 
without legal process, the British continuing to occupy posts in American 
territory, the Spanish refusing to open the Mississippi to commerce, the 
continental army badly disorganized, and the states too weak and too 
much influenced by the radicals to give due protection to business and 
property.^ 

In short, men of substance were beginning to think more in national 
terms. The war for independence had done much to make one nation of 
the Americans, but little or nothing had been done to give the nation a 
common government. One of their leaders, Alexander Hamilton, sum- 
marized their views in one pithy sentence: ^^A nation without a National 
Government is an awful spectacle.’’^ 

STEPS TOWARD A NEW CONSTITUTION 

For a few years the conservative leaders thought that by amendment of 
the Articles enough could be achieved to strengthen the Congress ade- 
quately. In particular they urged amendments to authorize Congress to 
levy and collect enough taxes to revive the national credit. Several differ- 
ent amendments to this effect were submitted by Congress to the states. 
Each failed of passage because a unanimous vote of all the state legislatures 
was required, and in each case at least one legislature refused to give up to 
Congress any part of its taxing power.^ 

Annapolis Convention, 1786. The conservative leaders soon saw that 
the Congress was not the body to give leadership toward stronger govern- 

^ For the background of the movement for the Constitution, see Beard, T/ite Rise 
of American Cwilizationy^tw York, 1927, pp. 297-335; Schiesinger, Viewpoints 
in American :Eistoryjlile\v Ym% 1922, pp. 184-99, “Economic Aspects of the Move- 
ment for the Gonstitution’’; Hockett, The Constitutional History of the United 
States, New York, 1939, espec. pp. 153-204. 

^ The Federalist, no. 85.,. 

® See Nevins, The American States During and After the Revolution, pp. 606-63. 
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ment, and the Articles not the instrument in which to put faith. They 
proceeded, therefore, to ignore Congress and to start a separate move- 
ment for a stronger union. Virginia and Maryland having had occasion 
to discuss jointly the control of navigation on the Potomac, it occurred 
to some to suggest a wider conference of the states to discuss commercial 
regulations. Resolutions framed in similar language were pushed through 
nine state legislatures in 1785 and 1786 to provide for the appointment 
of delegations to a conference at Annapolis in September, 1786, “to take 
into consideration the trade and commerce of the United States” and for 
other purposes. It is interesting to note how Congress was ignored in this 
movement, and to observe in it also a possible violation of the Articles 
which provided that 

No two or more states shall enter into any treaty, confederation or alliance 
whatever between them, without the consent of the united states in congress 
assembled.* 

Only five states actually sent delegations to the Annapolis convention — 
too small a number for the action intended — but two leaders, Hamilton and 
Madison, induced the conference not to adjourn without proposing a new 
and still more inclusive convention of the states. The report adopted by 
the convention accordingly urged 

that speedy measures be taken, to effect a general meeting of the States, in a 
future convention, not only to discuss commercial questions, but also to take 
into consideration the situation of the United States, to devise such further 
provisions as shall appear to them necessary to render the constitution of the 
Federal Government adequate to the exigencies of the Union; and to report 
such an Act for that purpose to the United States in Congress assembled, as 
when agreed to, by them, and afterwards confirmed by the Legislature of every 
State, will effectually provide for the same.® 

Congress being by this time nearly desperate in its struggle to meet the 
expenses of the United States as a whole, joined the movement by support- 
ing the call for the proposed convention. 

THE FEDERAL CONVENTION 

Again the states were called upon to send delegates to a convention, and 
this time all responded except Rhode Island. All told, seventy-four mem- 
bers were appointed, fifty-five attended one or more sessions, and thirty- 
nine signed the constitution finally proposed. Washington was the choice 
for presiding officer, and a secretary was also appointed. The latter kept 

* Articles of Confederation, Art. VI, par. 2. 

® Commager, op. cit., pp, 132-34, gives the proceedings of the convention. 
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only the barest kind of record for the official journal, and it is from Madi- 
son’s private notes on the debates (not published until 1840) that most 
of the knowledge as to what took place is derived. The members were 
pledged to secrecy, and kept their pledge with remarkable unanimity. 
Not until the proposed constitution was published did the people generally 
come to know what had been formulated.® 

Many published accounts tell of the personnel of the convention, Thomas 
Jefferson and John Adams were absent on official missions in Europe. Two 
other great figures of the early revolutionary period, Samuel Adams and 
Patrick Henry, were not present. Despite these and a few other excep- 
tions the convention contained practically all the important leaders of 
the times as well as certain persons of less fame and ability. Most of the 
members had had wide experience -in public affairs, and were possessed of 
practical wisdom, but the convention was noteworthy also for the wide 
variety of talents it contained. There were scholars, writers, military 
leaders, lawyers, businessmen, and that venerable sage and wit, Benjamin 
Franklin. The outstanding members were undoubtedly Washington, Frank- 
lin, Madison, and Hamilton, but a large number of men of nearly first rank 
made the convention the effective working body it proved to be. 

PLANS OF FEDERAL REORGANIZATION 

Virginia Plan. As the convention members assembled, various plans 
were put forward for discussion. Two of these were of especial importance 
— the Virginia or large-state plan presented by Edmund Randolph, and the 
New Jersey or small-state plan, proposed by William Paterson.'^ The Vir- 
ginia plan outlined a scheme for a strong new national government, with a 
two-chambered legislature, an executive, and a judicial department, and 
with power ^To legislate in all cases to which the separate States are in- 
competent,” and to enforce its own laws on individuals. Under this plan 
the large states would dominate the union, since representation was to be 
according to population or according to financial contributions to the na- 
tional treasury. All members of the central government were to be paid 
liberally from the central treasury, and thus there would be less dependence 
of the national government on the states. While this plan spoke of correct- 

® Among the best short accounts of this famous convention are Max Farrand, 
The . Framing of the Constitution of the United States^ New Haven, 1913; R. L. 
Schuyler, The Constitution of the United States: An Historical Survey of Its Forma- 
tion^ Mtvi Y 01^^192 kS Cl A Constitutional History of the 

New York, 193S, There are, of course, many other 

accounts.'' ' 

'^Commager, op, dl, pp. 134-38, gives also Hamilton’s plan. 
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ing and enlarging the Articles of Confederation, it obviously pointed toward 
a wholly new constitution. 

New Jersey Plan. The New Jersey plan was the reply of the small 
states to the centralizing, strong-government tendencies of the Virginia 
plan. It built upon the Articles and the existing single-house Congress in 
which votes were by states, and the delegations in Congress depended on the 
states for their pay. It proposed to add an executive to be chosen by Con- 
gress, and also a federal judiciary— the latter to have mainly the right to 
hear appeals from the state courts in certain types of cases. The powers 
of the central government were to include , only the power to tax imports, 
to levy a stamp tax on documents, and to fix postal charges, plus the power 
“to pass Acts for the regulation of trade and commerce as well with for- 
eign nations as with each other.” All Acts made in pursuance of powers 
vested in Congress were to be “the supreme law of the respective States . . . 
and . . . the Judiciary of the several States shall be bound thereby in their 
decisions, any thing in the respective laws of the Individual States to the 
contrary notwithstanding.” ® 

Toward a National Government. Thus the New Jersey plan as well 
as the Virginia plan made the definite shift to the creation of a national 
government with power to pass laws binding on individuals. This was a 
conspicuous omission in the Articles, and on this point there was no serious 
disagreement in the convention. Both plans agreed also on the creation 
of executive and Judicial branches of the central government. The plans 
differed on the extent of the power* to be granted to the central authorities, 
and on the composition of Congress and the apportionment of representa- 
tion in it. The Virginia plan, giving representation in Congress on the 
basis of population, would have thrown the control of the central govern- 
ment into the hands of the people of the large states ; hence the large-state 
proponents of this plan were willing to give the central government very 
broad powers. The New Jersey plan held to the old ideas of equal repre- 
sentation of states without regard to population, and of state payment and 
control of their delegations in Congress. It proposed also to grant much 
less power to the central government, and to check the latter through hav- 
ing the state courts empowered to interpret and apply the federal laws. 
Thus the main lines of division within the convention were clearly drawn; 
large state versus small state ; strong central government versus state 
sovereignty. 

SETTLEMENT OF PRINCIPAL ISSUES 

Representation in Congress. A great deal has been written about the 
so-called “compromises” in the convention. One great compromise there 

® Commager, <?/>.«■#., pp. 136, 137, 



49 


FORMING A MORE PERFECT UNION 

was, and that dealt with the composition of Congress and the basis of 
representation in it. Over this question the convention nearly broke up — 
the small states insisting on equality, the large ones on representation in 
proportion to population. The compromise reached now seems a simple 
one, but it was very hard for the two parties to accept. The Virginia plan 
had proposed a two-chambered legislature — the members of the larger 
house to be elected by the voters in the states in proportion to population 
or contributions, those of the smaller house to be chosen by the members 
of the other from persons nominated by the state legislatures. Under this 
plan the state legislatures had no direct control over either house, whereas 
in the existing Congress, favored by the small states, all members were 
chosen by and responsible to the state legislatures, and each state had one 
vote. 

Compromise on Congress. In the compromise, two houses were pro- 
vided. The upper house (Senate) became the direct successor of the old 
Congress. In it each state was to have just two members, and these were 
to be elected by the state legislatures. Thus state equality of voting right, 
and state legislative control over members, were retained. This house was 
also to have special powers over treaties and appointments, as in the case 
of the old Congress, thus giving the small states special weight in such mat- 
ters. Membership of the larger house (House of Representatives) was 
then to be apportioned among the states according to population, and the 
members were to be elected directly by the voters in the states. All revenue 
measures, which would naturally draw most money from the large states, 
were to originate in this house in which the large states had greater repre- 
sentation. Since no law could be enacted without the consent of both 
houses, both large- and small-state members, when they considered the 
result of the compromise, were persuaded that they had protected all their 
essential interests, although to the very end of the convention there was 
some bickering between the two parties. There were many other points, 
large and small, on which adjustments had to be made, but none on which 
there was a major compromise such as that described above. Despite dif- 
ferences on political questions, the delegates were essentially united on the 
issue of protecting property rights and business. 

DRAFTING AND SUBMISSION 

Committees on Detail and Style. The convention proceeded in its 
early stages by discussing and adopting rather general resolutions in com- 
mittee of the whole. When the number of those adopted had become 
rather considerable it appointed a committee on detail to its decisions 
into orderly form. This committee itself naturally introduced a consider- 
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able amount of new language, largely drawn from other public documents 
such as the Articles of Confederation and leading state constitutions. Its 
draft was then taken up in convention and debated section by section. 
At this stage there were numerous changes that called for further rewriting 
of the convention’s work. For this purpose a separate committee was 
appointed, generally called the committee on style. Gouverneur iSIorris of 
Pennsylvania, a member of this committee, was mainly responsible for the 
redrafting given to the various sections at this stage. The document that 
finally issued from this committee was fairly clear, harmonious, and in- 
tegrated as compared with that emanating earlier from the committee on 
detail, and so many were the changes in wording that even scholars will 
probably never know how much the later course of constitutional develop- 
ment was affected by this committee’s work. Thereafter the convention 
made very few changes in the document on -which it had labored so long. 

A New Constitution Proposed. The question of submission of the 
Constitution for ratification troubled the members greatly. IMany dele- 
gates were under definite instructions to do no more than to submit 
amendments to the Articles of Confederation. The convention’s objective 
clearly could not be achieved in this way. A wholly new Constitution was 
being drafted, one in which a distinct central government was being set up 
with power to make and enforce laws against individuals. To have sub- 
mitted such a document to the thirteen state legislatures in the hope of 
unanimous approval would have been sheer folly. But to proceed in any 
other way was distinctly unauthorized if not clearly revolutionary. The 
final decision was both bold and novel. 

Submission to State Conventions. The convention itself represented 
a carrying forward of the idea worked out in Massachusetts bet-R'een 1776 
and 1780 of having a separate convention, a body not charged with other 
duties, draft and propose a constitution. The same method was applied to 
obtain ratification of the new Constitution. It was agreed that 

The ratification of the conventions of nine States shall be sufficient for the 
establishment of this Constitution between the States so ratifjdng the same.® 

The conventions proposed were to be elected separately in the several 
states. They were to represent the voters, not the legislatures. In setting 
nine states as a sufficient number to put the new Constitution into opera- 
tion, the members were planning deliberately to overthrow the “Articles 
of Confederation and perpetual union between the States” ; in appealing 
directly to the voters as represented in special conventions they were under- 
mining to some extent the legislatures of the states. The new Constitution 

* United States Const., Art. VII. : ; 
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was not to be a mere treaty, however solemn, among sovereign states ; but a 
“supreme law’’ over them decreed by the voters in conventions, and rest- 
ing directly upon the people. “We, the people of the United States, ... do 
ordain and establish this Constitution for the United States of America.” 

RATIFICATION 

As requested by the convention, the Continental Congress transmitted 
the proposed Constitution to the several state legislatures with the request 
that they arrange for the election and holding of state conventions to con- 
sider the proposal. Although under no legal compulsion to do so, the 
legislatures in all states except Rhode Island were persuaded by the friends 
of the new plan to make the necessary arrangements to test out the people’s 
attitude toward it. 

Finally approved in the convention on September 17, 1787, the Constitu- 
tion was ratified by the Delaware convention on December 7 of the same 
year. Several other states followed quickly, and then the ratifications be- 
gan to come more slowly. By June 21, 1788, nine states had ratified, but 
two key states, New York and Virginia, still stood out. The opposition 
seemed to grow stronger with the passage of time, and it was only with 
great difficulty and by close votes that Virginia and New York were 
brought into line. North Carolina and Rhode Island remained outside, 
the former until 1789, the latter until 1790.^^ 

It is well known that only a small percentage of the American people 
were entitled to vote in 1787 and 1788, when the ratifying conventions 
were elected, and that property qualifications kept many poor persons from 
participating. It is probably true, also, that on a direct referendum to 
those then entitled to vote, the Constitution would have been defeated 
in a number of the states and could not have gone into effect. This is one 
of the grounds for the statement frequently made that the Constitution is 
undemocratic — ^but more of that later. 

Arguments Against Ratification. The grounds put forward for oppo- 
sition to the Constitution covered a wide range. They were in some cases 
contradictory and at cross purposes. There were, however, two lines of 
argument important enough to examine. First was the opposition to cen- 
tralization, coming from state and local political leaders and other friends 
of states’ rights. Something of the old revolutionary opposition to a dis- 
tant central government flared up again in the speeches in the state conven- 
tions and in many printed attacks on the Constitution. The friends of the 

United States Const., Preamble. 

For a more extended account of the ratification, see McLaughlin, A Constitu- 
tional History of the United 
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Constitution called themselves “Federalists,” which was technically cor- 
rect, but which put the opposition at a disadvantage. Many of the latter 
clearly saw that the new Constitution really created a new government, a 
national government, for many important purposes, and that after its adop- 
tion the states would not be the same as they had been. 

Second, and closely related, was the charge that there was no bill of 
rights to protect individuals against this new and potent government. Men 
pictured the complete wiping out of personal liberties by the new govern- 
ment, and cried out strongly against dictatorship and autocracy. 

The obvious answers to these arguments — (i) that some centralization 
was needed, and (2) that, since the new central government would have 
only a limited range of powers, it would not be in position to invade per- 
sonal liberties — ^were not enough to satisfy the opposition. In several states 
ratification was obtained only on the understanding that important amend- 
ments including a bill of rights would be promptly proposed by the new 
Congress to the states. With these understandings, and with eleven states 
under “the new roof,” the new government was established. Elections were 
held late in 1 788, and between March 4 and April 30, 1 789, when Washing- 1 

ton was inaugurated at New York, the new government was set in operation. i 

THE FIRST TEN AMENDMENTS 

Bill of Rights. The work of organizing the new government was then 
only begun. The first Congress faced a tremendous task in the creation of : 

executive departments and a federal judiciary and in devising financial ! 

ways and means to launch the new government. This work was well done, | 

but it took so much time that it delayed for some months the completion 
of one piece of unfinished business connected with the Constitution, namely, * 

the framing and submission of certain amendments to constitute a bill of 
rights, as demanded by opponents of the Constitution during the struggle f 

over ratification. ; 

A number of states submitted proposed amendments to Congress for con- I 

sideration. Madison reduced these to a smaller number. Appropriate ‘ 

committees of the two houses then considered the proposals, reduced them 
further to twelve in number, and Congress submitted these in a group to 
the state legislatures. Not one of the twelve affected the framework of the ; 

national government. Nine dealt with the rights of individuals against the 
national government. These are the first nine amendments, and they con- 
stitute the major part of the national bill of rights. The Tenth Amend- 
ment deals with the reserved rights of the states and of the people. The i 

other two, which were not ratified by the states, dealt with the apportion- | 

ment of members in the House of Representatives, and changes in the com- j 
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pensation of members of Congress. With the adoption of the first ten 
amendments in 1791 the first great stage of national constitution-making 
came to an end. 

INTERPRETATIONS OF THE MOVEMENT FOR THE CONSTITUTION 

Looking back over this great episode in American history, different men 
have reached divergent and even opposite conclusions as to what was done 
and why. 

1, A Gift of a Benevolent Providence. George Bancroft, the once- 
popular historian, not only accepted the well-known eulogy uttered by 
William E. Gladstone/^ but also implied that some “invisible hand,” some 
higher power leading men on to justice and happiness, guided the pens of 
those who wrote the Constitution. 

Do nations float darkling down the stream of the ages without hope or 
consolation, swaying with every wind and ignorant whither they are drifting? 
or, is there a superior power of intelligence and love, which is moved by justice 
and shapes their course? 

His whole glowing account of the formation and adoption of the Consti- 
tution seems to answer, “Yes, there is such a power, and it did help make 
our Constitution” ; but at times he gives some credit also to the “calm 
meditation and friendly councils” of the men in the convention for a consti- 
tution that “excelled every one known before.” 

2. A Development from English Constitution. Other historians, look- 
ing mainly at the documents and the language used therein, have looked 
upon the work of 1787 and 1788 as a continuation on American soil of the 
great Anglo-Saxon struggle for orderly self-government, a struggle that 
dates back to far beyond Magna Charta.^^ To some of them it has seemed 
that the English-speaking peoples had special liberty-loving qualities that 
led them forward almost inevitably to written constitutions with bills of 
rights and limits on the powers of government. Bancroft, too, held some- 
thing of this view. Despite these exaggerations on the part of a few, the 

^^Gladstone’s dictum was this: “As the British constitution is the most subtle 
organism which has proceeded from progressive history, so the American Constitution 
is the most wonderful work ever struck off at a given time by the brain and purpose 
of .man.” , 

History of the Formation of the Constitution of the United States of America^ 
3rd ed., 2 vols., New York, 1883— -voL II, pp. 3, 366-67. 

See for example Hannis Taylor, The Origin and Growth of the American Con-- 
stitutioiij Boston, 1911, pp. 18-19, 70, 243-44, etc.; J. R. Tucker, The Constitution 
of the United States, CHcago, 1899, p. 177; F, J. Stimson, American Constitu- 
tion, New York, 1908, pp. 21 ff., 131 ff. 
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student will find that many clauses in both national and state constitutions 
can indeed be traced back to early English sources. 

3. Economic Interpretation. A later group of historians, perhaps best 
represented by Charles A. Beard, finds the motivation back of the Consti- 
tution largely in the economic struggles of the times, and particularly in 
the drive of the property-owning classes to establish a system of govern- 
ment that would restore value and give adequate protection to their hold- 
ings of money, public securities, and land, and to their business enterprises. 
The various devices that state legislatures had adopted to enable debtors 
to avoid full and honest payment of their debts — devices that included 
the wholesale printing of paper money (as in Rhode Island) and the mak- 
ing of goods and even land “legal tender” in the payment of debts— had 
scandalized the business and industrial leaders of the times, and had seri- 
ously disturbed the economic system. 

It is Dr. Beard’s conclusion that the first real steps toward making the 
Constitution were taken by a small group of able men personally interested 
in what they did because of their possession of money, public securities, 
manufacturing plants, shipping, and trade, and that “a large propertyless 
mass” of people had no significant part in either the framing or the adop- 
tion of the Constitution. Hence the Constitution is “essentially an eco- 
nomic document,” designed to protect' private property rights.^® 

4. Socialist Interpretation. This “economic interpretation” of the Con- 
stitution has been given a special twist by various Socialist and Communist 
writers. Thus a one-time Socialist candidate for the Presidency has de- 
scribed the Constitution as founded “by the rich for the rich,” and a well- 
known Socialist writer, slightly modifying a Marxian formula, says that 
“the convention was simply a committee representing the commercial and 
manufacturing classes of the northern and middle states and the southern 
plantation interests.” 

Economic Interpretation Analyzed. These varying interpretations of 
the movement for the Constitution give the student a wide range of choice. 
Those who have developed the third view outlined above have made out a 

15 “Legal tender” is anything that may legally be offered by one person to another 
in payment of a debt. It may be gold, silver, paper money, or anything else legally 
declared to be “legal tender.” The states had the power to establish legal tender 
before the Constitution; now Congress has the power. 

i® 4 k Economic Interpretation of the Constitution of the United, States, 1935 ed , 
New York, especially the conclusions, pp. 324-25. See also A. M. Schlesinger, 
New Viewpoints in American History, pp. 184-99, and H. C. Hockett, The Constitu- 
tional History of the United, States, 1776-1826, especially pp. iSo-230. 

1^ Allan L. Benson, Our Dishonest Constitution, New York, 1914, ch. I. 

1® A. M. Simons, Class Struggles in America, 3rd ed., Chicago, 1906, pp. 24-28. 
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strong case. The more impartial and objective among them neither praise 
nor blame the founders for their motives, but test their work rather by its 
results. Was the movement for a new national government on the whole a 
wise one, with generally satisfactory consequences, or was it not? They 
recognize the fact that economic motivation is one of the most common and 
understandable of human drives to action. Men want peace, order, pros- 
perity, a right to live their own lives in their own way — and they frame 
governments to these ends. When private property rights are a recognized 
means to personal security and happiness, men will organize governments 
to protect those rights. In doing this through the Constitution, the framers 
found in English and American constitutional documents various devices 
such as bills of rights, due process clauses, the separation of powers, and 
others, that they incorporated for their own and other people’s protection 
in the national constitution. Thus the third or economic interpretation 
does not deny or contradict but supplements the second which sees a con- 
tinuity of English and American constitutional development. 

National Debt and Sound Money Clauses. Among the many clauses 
that reveal the economic purposes of the Constitution are the following 
two: 

All debts contracted and engagements entered into before the adoption of 
this Constitution shall be as valid against the United States under this Consti- 
tution as under the Confederation.^^ 

No State shall . . . coin money; emit bills of credit; make anything but 
gold and silver coin a tender in payment of debts; pass any bill of attainder, 
ex post facto law, or law impairing the obligation of contracts.^® 

It was expected, of course, that under a strong central government the 
old government bonds (debts contracted) would rise in value and be paid in 
full. All government bondholders, including those in the convention, would 
benefit from this. The second clause here quoted aimed directly at pre- 
venting state legal tender laws and other cheap-money and contract-avoid- 
ing devices. It represents a victory of ^‘sound money” over inflationist 
ideas. 

Were These Provisions Dishonest? The interpretation of motives in 
human conduct is a very risky and difficult matter. To speak of the 
framers and the Constitution itself as “dishonest” because the document 
includes such clauses as these is not warranted.^^ These provisions are 
forthright and specific. They were published and debated in all the states 

S. Const, Art VI. 

S. Const, Art I, sec. 10, par. I. 

As in Allan L. Benson, Our Dishonest Constitution. 
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On the subject of the debts, for example, the framers might have done 
something quite different, (i) They could have said nothing in the Con- 
stitution about the subject, and have tried to conceal their true purpose 
which was to have the debts paid. • This would have been dishonest. Or 
(2) they might have inserted a provision for repudiating the debts of the 
Confederation. Would this have been honest? It is generally accepted that 
a new government succeeding an old one is responsible for the old debts ; 
and in the long run no government that repudiates old defats can have good 
credit when it needs to borrow in the future. The whole structure of pub- 
lic and private finance in an individualist system rests upon an honest 
willingness to meet all obligations as fully as possible. 

Opposition Also Desired Protection o£ Property Rights. Not only 
is it difficult to believe that the framers of the Constitution were seeking 
only to enrich themselves: it is curious that their opponents at the time 
made so little argument out of the clauses here quoted. It is true that 
even the opposition both in the federal convention and in the state ratify- 
ing conventions did not represent fully the poorest classes, but some of 
them surely stood nearer to the poor than many of those who favored the 
adoption of the Constitution. Yet even these and other opponents of the 
Constitution made relatively little of the provisions protecting property 
rights. Indeed in North Carolina, which came nearest to having manhood 
suffrage without property qualifications, where the convention represented 
men rather than property, the real objection to the Constitution was the 
lack of a bill of rights. From this convention, as from others, came de- 
mands for a bill of rights, and specific suggestions as to what the bill should 
contain. Two clauses that finally entered into the first ten amendments, 
and that were quickly ratified by the states, are significant of the attitude 
toward property rights of those who opposed the Constitution. These are: 

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated. . . 

No person shall ... be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for public use without 
just compensation.^® 

These restrictions on the power of the national government, proposed 
by the opponents of the Constitution, suggest that all classes and practi- 
cally all individuals at that time desired to have property protected against 
government interference or seizure. The time was one in which nearly all 
men believed strongly in the right of private property. Under these condi- 
tions surely the framers of the Constitution cannot be condemned for in- 

22 TJ. S. Const., Amendment TV. 2s u_ s. Const, Amendment V. 
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serting clauses to protect the government’s credit and individual property 
rights. 

Popular Participation in Making o£ Constitution. That the Consti- 
tution was undemocratic in the preS'Cnt-day sense cannot be denied. The 
framers believed in property qualifications for voters, and in representative 
rather than direct democratic processes. Again in this there does not seem 
to have been any conspiracy against the people. The framers were not 
ahead of the times in their views on popular participation in government, 
but neither were they far behind. There was no popular referendum on 
the Constitution, but neither was there a strong demand for it. Massa- 
chusetts in 1780 was the first state to hold a referendum on a state consti- 
tution, New Hampshire followed soon after, but other states were generally 
unprepared for this procedure. 

In deciding to submit the Constitution to state conventions in the sev- 
eral states the framers went as far in the direction of popular participation 
as the times and the laws permitted. Each state could, set its own voting 
qualifications for electing representatives to the state convention. It is 
true that the elective franchise was quite undemocratic in most of the states 
and that only a small part (and that generally the more well-to-do part) of 
the people took part in the elections; but the federal convention had no 
power to override the state laws in this matter. 

Constitution a Middle-o£-the-Road Document. In short, the Consti- 
tution was framed by a group of experienced and practical men, with a 
national point of view, representing the more prosperous elements in their 
states, to be sure, but representing also a great deal of the “will for the 
public good” that existed at the time. Under the whip of fear lest anarchy 
come to prevail and all the security of orderly government, normal business 
relations, and private property be destroyed, they did what they could in 
accordance with the sentiment of the times to ensure the kind of life that 
they and other Americans hoped to achieve. They did not rush forward 
toward democracy, but neither did they swing back to monarchy. Their 
work helped to guarantee the republican institutions already established in 
the several states, and it did not stand seriously in the way when the states 
soon after began to move on toward more democratic ways. The upshot 
was that Americans of all classes came within the next generation or two 
to revere the Constitution as very few documents in history have been 
revered. It became a symbol of national unity and national greatness. 
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l^art Two 


STRUCTURE OF GOVERNMENT AND LEGAL BASES 

5 . STRUCTURAL ELEMENTS OF 
AMERICAN GOVERNMENT 


three preceding chapters have outlined the development of Ameri- 
can government down through the establishment of independence and 
the original founding of national, state, and local governments. There 
have been many important changes since that time, but it is not the inten- 
tion to continue the discussion along historical lines. Instead the present- 
day system of government will be surveyed, topic by topic, and any signifi- 
cant changes that have taken place since 1789 will be noted in the proper 
context. 

It is also the plan to examine the system of government in the United 
States as an integrated whole. If the system may be compared to an in- 
dustry housed in a large building there will be some advantage in an initial 
survey of the building itself, its main structural elements, its foundations, 
and its division into floors and rooms. In this and the following few chap- 
ters such a survey will be made of the units and areas, as well as the legal 
framework and foundations of American government, national, state, and 
local. Later chapters will take up the human organization that exists within 
the building (governmental organization) and its outside connections (polit- 
ical parties and pressure groups). The major procedures followed in 
policy-making and in the administration of the business, and the problems 
of personnel and finance, will receive considerable attention. Finally the 
different services rendered by the organization as a whole to the community 
will be outlined, and their principal problems stated. 

United States Is One State. In the family of states or nations among 
which the government of the world is now divided, ^'the United States of 
America’^ is properly considered to be a single state. Although the name 
seems to be plural in form, the iacts make it proper to speak of it in the 
singular. The United States not National unity has become a 
reality, and for international purposes the United States is distinctly one 
state. Assuming^^^^^t^^^^^ to be true of the United States as b. state, the reader 
may still question whether the government is also a unitary thing. This 
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question cannot be answered without distinguishing between ^^state ^ and 
^^government.” The following definitions are suggested: 


A sta^e is a body of resident peo- 
ple, more or less permanently occu- 
pying a definite land area, who are 
organized for government, and who 
are as independent of control by 
other states as is any other state 
recognized as a member of the “fam- 
ily of nations.” 


The government of a state is the 
organized body of officers who for 
the time being exercise the authority 
of the state, that is, the political and 
legal authority over persons and 
things in the state's area.^ 


The state is the superior, the government is the agent. 

The state is more permanent, while governments come and go. 

The state is a somewhat vague entity standing in the background ; the 
government is a definable group of men whose acts constantly claim 
attention. 

Can a state that is a unity for all international purposes have a govern- 
ment internally that is not a unified thing? One authority has argued 
cogently that this is impossible. He says : 

In our consideration of the nature of the State we have shown how unity 
constitutes one of its most essential attributes. It is of the utmost importance 
that we should appreciate that a like quality attaches to its government. It is 
unfortunate that the term “government” is employed to designate the several 
subdivisions of the machinery made use of by a state for the conduct of its 
affairs; as, for instance, the government of a province, the government of a 
city, et cetera, as if there could exist within a state a number of distinct gov- 
ernments at the same time. In a very real sense a state can have but one 
government. What seem to be separate governments for the administration 
of public affairs for the country as a whole and such subdivisions as constituent 
states, provinces, cities and the like are in reality but parts of one govern- 
mental system. They all constitute but parts of one integrated scheme of 
governmental organization.^' 

American Government an Integrated System. This statement makes 
a very important point. The United States as a whole has one integrated 
system of government. This statement can be defended even if it be con- 
ceded that the system is not perfect^ and that the integration is not as 
complete as some might desire. The phrase “integrated system” implies 

^ Sometimes by “the government” is meant primarily the executive, as when the 
cabinet in Great Britain is spoken of as “the government.” 

^See W. F, Willoughby, The Government of Modern States^ rev. ed., pp. 163-64. 
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that it consists of several parts. The whole may be likened to a tree. The 
trunk is clearly distinct from the branches, and the branches from the 
twigs and leaves. To say that they are distinct is not, however, the same 
as to say that they are separate. Far from being separate, they are united 
f or integrated in one living system. The parts would either die in separa- 

I tion, or, like planted twigs of willow, have to change their nature and cease 

to be mere twigs. 

The governmental system of the United States consists of many distinct 
parts held together or integrated by many bonds — ^geographic, traditional, 
and legal. These distinct parts may be classified and designated as follows: 

I. The Federal System: 

The national government (Congress, President, etc.), with its cen- 
ter at Washington, D. C., serving the whole national area. 

I OB'. The 48 state governments (legislatures, governors, etc.) centered 

in the state capitals, and serving their respective state areas. 

The relations between the national and the state governments. 
The relations among the states (interstate relations). 

II. The System of Local Government: 

The 48 state governments (again), which have many of the func- 
tions and characteristics of local units. 

I The many thousands of local governments below the state level 

i (counties, cities, towns, school districts, and others). 

^^-CT^'l'he relations between the states and their local governments. 

^-BCThe relations among local governments (inter-local relations). 

In this schematic arrangement of the structure of American government 
the state governments appear in both federal and local levels, since they are 
the indispensable links between the two under present constitutional ar- 
rangements. The national government, though apparently excluded from 
^ the system of local government, has also in fact many close relations with the 

local units. In general, the relations between and among the various gov- 
ernments (national and state, state and local, et cetera) are the bonds that 
hold them together, enable them to cooperate, and at the same time keep 
them in their respective places. These intergovernmental relations like the 
structural elements of a building call for careful study. 

THE MAJOR UNITS OF GOVERNMENT 

Each of the separate governments mentioned above (national, state, and 
■ local) represents and includes a distinctive area and populatiou, and consti- 

^ tutes an entity that may be called a unit of government. The nation as a 
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whole is one uni t, and so is each state and each local unit. The essential 
characteristics of a unit of government are the following: 

1. A defined area (land, or land and water). 

2. A resident population (large or small). 

3. A separate continuing governmental organization. 

4. A degree of independence or autonomy in this governmental organiza- 
tion to handle the affairs of the unit. 

5. The legal power to provide some governmental serxdce or services. 

6. The legal power to obtain the funds needed for its purposes, either by 
tax levy or otherwise. 

These six characteristics are to be found not only in the United States 
as a whole, considered as a unit of government, but also in each state and 
in each of the local governments. Naturally the degree of independence 
from outside control (no. 4, above) is greatest in the case of the nation, 
somewhat less in the case of the states, and smallest in the local units. 

Numbers of Units. In the first century of American independence, the 
numbers of states and of local units increased very rapidly. The highest 
numbers were reached in about 1910-1920, and since then there has been 
some decrease in the number of operating units in the system of local gov- 
ernment. Each year sees some changes as new local units are organized 
and others are dissolved or combined into larger units. Separate enumera- 
tions made in 1941 and 1942 showed the following numbers in operation: 

UNITS OF GOVERNMENT IN THE UNITED STATES ® 

Enumeration by 



Anderson 

Census 


Jan. ij 

Bureau 


194X 

1942 

The nation as a whole 


1 

The states ............ . . . . ... . . . . . . , 

48 

48 

Counties (in 47 states) 

3,050 

■'■3tOSo 

Incorporated municipalities 


i6j2 20 

Towns and townships 

18,998 

iSjpip 

School districts 

118,308 

108,579 

Other special districts 

8,360 


Totals 

165,027 

155,116 


Importance of Considering Units. The American problem of govern- 
ment is complicated by the large numbers of separate units that exercise 

® Anderson, The Units of Government in the United States, 1942; Bureau of the 
Census, Governmental Units in the United States 1942, 1944. 
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political authority. The effectiveness of any system of government, the 
directness and certainty with which it can act, are closely related to the 
number of different units and authorities whose consent and cooperation 
must be obtained. When something needs to be done, much quicker and 
more effective action is generally possible if only one authority needs to act. 
Naturally, too, the size and the wealth of that one authority will have much 
to do with its success. There is reason to believe that thousands of petty 
townships and school districts are too small and weak to do well the work 
that is assigned to them. Large and wealthy states like New York can do 
better work than smaller and weaker ones, while the nation as a whole can 
probably do many things better than even the largest of the forty-eight 
states. For these reasons there is something to be gained by a discussion of 
the area, population, and wealth of the principal units of government. 

THE NATION AS A UNIT 

The total area of the United States, over 3,000,000 square miles, places it 
high among the world’s great states. Only Russia, China, Canada, Brazil, 
and Australia exceeded it in area at the start of the recent world war. The 
outlying territories, such as Alaska and Puerto Rico, are not included in 
these figures. Over two-thirds of the present continental area was added 
between 1803 (Louisiana Purchase) and 1853 (Gadsden Purchase). 

The population of the country, under 4,000,000 in 1790, increased to ap- 
proximately 132,000,000 in 1940. Instead of 4 persons per square mile of 
area as in 1790 there are now 44. Since the practical shutting off of immi- 
gration and the great decline in the birth rate in recent decades, popula- 
tion increase has slowed down considerably. A maximum national popu- 
lation of near 160,000,000 about 50 years from now is predicted. Pre-war 
China, India, and Russia all exceeded the United States in population, but 
it in turn was far ahead of pre-war Japan, Germany, and Great Britain. 

While originally an agricultural country, the United States has become 
more and more urban and industrial. Nearly three-fifths of the population 
lives in cities in which are also concentrated most of the great wealth and 
industrial equipment of the nation as well as many of its economic and social 
difficulties. Thus the problems of the nation and the functions of its gov- 
ernment have not only greatly increased with the expansion of area and 
population but have also changed with the shift from agriculture to industry, 
and from farm to city life. 

In location and defensive position, and in wealth as represented by nat- 
ural resources, industrial plants, and accumulations of goods, the United 
States is the envy of all the nations. Dangers exist and must be faced with 
determination and mteUigence, but unlike many other nations the United 
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States cannot plead poverty in any important respect as an excuse for not 
dealing effectively with its important problems of government. The same 
cannot be said of all the subdivisions of the country, as will appear in the 
following pages. 

State Areas, The smallest of the original states, Rhode Island, is still 
the smallest. It has 1,067 square miles of area, and is thus only slightly 
larger in area than the average American county. The largest of the original 
states was Virginia with an area of 64,284 square miles. The average size 
of the first thirteen states was under 26,000 square miles. As new' states 
were admitted in the west and the south, there was little conscious attempt 
to plan their boundaries for purposes of administration or to bring about a 
substantial equality of area and population. Congressmen did not insist 
upon proof that a proposed new state would in the future have an area, a 
population, and wealth adequate to maintain its governmental services. Na- 
tional party politics had much to do wdth the admission of states, and their 
boundaries were determined largely by local political considerations. 
Straight lines laid out by surveyors, east and west, and north and south, 
became state boundaries where rivers and lakes were unavailable for the 
purpose. Since population was usually very scanty, areas were generally 
made much larger than those of the eastern states. Thus the “average” 
state area rose considerably — to nearly 62,000 square miles or about the 
same as that of the largest state in 1788. Today the largest is Texas, with 
265,896 square miles, while six others (Arizona, California, Colorado, Mon- 
tana, Nevada, and New Mexico) have over 100,000 square miles each. 

State Populations. This tremendous increase in the average area of the 
states has been exceeded by the increase in population. In 1790 the thirteen 
states had average populations of about 293,000; in 1940 the forty-eight 
states averaged over 2,700,000 inhabitants each. Nine different states ex- 
ceed in population all the original thirteen states as they stood in 1 790. 
New York alone has three times as many inhabitants. At the same time 
the spread in population between the largest and the smallest states has in- 
creased. In 1790 the difference was as 12 to i but in 1940 New York, the 
most populous state, had 122 times the population of Nevada, or 13,479,142 
as against 110,247. 

In 1790 aU the states were predominantly agricultural. Today fourteen 
states, and these in general the most populous ones, have from 55 to 92 per 
cent urban population. Twelve of these are in the northeast, from Illinois 
to Massachusetts, and two on the Pacific Coast, California and Washington. 
Eight others run from 45 to 55 per cent urban. On the other hand there are 
twenty-six states in the south, the Great Plains, and the Rocky Mountain 
regions, that may still be called predominantly rural. These have from 
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16.9 to 45 per cent of urban population, which is a higher ratio than any of 
the states showed in 1790. In general the states of mainly rural population 
are of less than average total population. 

State Wealth. There are almost as great differences between the states 
in wealth as there are in area and population. New York outstrips all 
others by a wide margin, the others following partly in the order of popula- 
tion, but with the southern states generally behind northern states of equal 
population. The same relationship is shown by data on income received by 
the people. New York’s population in 1938 had 130 times the income of 
that of Nevada; while the people of Minnesota, though fewer than those of 
Alabama, had twice the total income of the people of that state. 

State Summary. The extreme variations among the states in area, popu- 
lation, and wealth are of considerable importance in government and admin- 
istration. Despite great inequalities, all states have equal voting power in 
the United States Senate. Furthermore, all states, however wealthy or poor, 
and whatever the area or population, have the same powers or duties as 
others. Obviously, they do not all have equal capacity or ability to per- 
form their duties, and one cannot expect the same standards of performance 
in all states. Many of the states of largest area have small populations and 
little wealth. Since they lack the ability to improve their own roads and 
maintain their schools adequately, they bring pressure to bear upon the 
national government for financial aid. Thus the very fact of unequal abili- 
ties among the states leads to centralization of functions and powers in 
the national government. 

Metropolitan Areas Crossing State Lines. Mere changes in state 
boundaries would not in most cases change this situation greatly. The 
growth of great urban centers has, however, raised the question whether a 
revision of state boundaries is not desirable. In the vicinity of Chicago, 
New York, Philadelphia, St. Louis, and a few other places, great urbanized 
areas extend across the boundaries of several states. Thus Wisconsin, Illi- 
nois, Indiana, and even Michigan include parts of, or are considerably af- 
fected by, the Chicago Metropolitan Area. The whole area needs planning, 
health and police services, parks and other facilities in common, and it is 
naturally difficult to get the several states to work together. This is a case 
in which a redrawing of state boundaries might result in great improvement 
of public services. 

Proposals for Regionalism. The widespread feeling that state bound- 
aries have been improperly drawn, that their areas are inadequate in many 
cases, and that many of them are deficient as units of government has led 
to a number of suggestions for a regional division of the United States that 
'would either entirely replace the United States as they now exist with 
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“United Regions ” or would supplement the states by creating larger re- 
gional areas for a number of purposes.* The number of regions varies with 
the ideas of the proposers, but is always considerably less than the present 
number of the states. 

Certain very real difficulties stand in the way of any such proposal. First 
of all, the proposers do not agree on the bases for regionalizing the country.^ 
Shall physiographic factors such as mountain ranges and rivers be the divid- 
ing lines, or shall an entire mountain area or river valley be one region? 
Shall there be an effort to make each region potentially self-supporting with 
diversified industries and agriculture, and with both urban and rural people, 
or shall there be certain great urban regions, and then a cotton-raising, a 
wheat-raising, and other specialized economic areas ? When an area has a 
mixed agricultural and industrial life, where shall the new boundaries 
through it be drawn? 

Furthermore, if regions are merely to supplement the states for a number 
of purposes, there will be an additional level of governments, between the 
nation and the states, to make the governmental system more complicated 
than it is. If, on the other hand, they are to replace the states entirely, 
there arise difficulties connected with sentiment, tradition, and politics, that 
are not going to be easy to solve with the consent of the governed. The 
youngest state has already a history of thirty years behind it ; the oldest 
go back through three centuries of statehood and colonial status. Interests 
and parties have developed that would stand firmly in the way of any state’s 
submerging itself in some new regional unit. 

Constitutional Rule for Changing State Boundaries. The legal road 
to a change of state areas is also going to be difficult. The Constitution 
makes no provision for dissolving any state, or for adding its entire area to 
that of another. In fact, this seems to be practically forbidden by the pro- 
vision in Article V (the amending clause) which limits the power to amend 
the Constitution by the provision “that no State, without its consent, shall 
be deprived of its equal suffrage in the Senate.” A state that would vote to 
give up its existence and its equal Senate representation may some day be 
found, but is hardly within the range of present probabilities. 

The section on the admission of new states is equally restrictive. 

* See W. B. Mun.ro, “Regional Governments for Regional Problems,” in The Annals 
of the American Academy of Political and Social Science, no. 185 (1936), pp. 123- 
32; also W. B. Graves, “The Future of the American States,” in The Am. Pol. Set. 
Rev., vol. 30, pp. 24-50 (1936); and his American State Government, Boston, 1936, 
ch. XXII, for a discussion of these ideas, and for bibliography. 

®See United States National Resources Committee, Regional Factors in National 
Planning and Development, Washington, 1935. 
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New States may be admitted by the Congress into this Union; but no new 
State shall be formed or erected within the jurisdiction of any other State ; nor 
any State be formed by the junction of two or more States, or parts of States, 
without the consent of the Legislatures of the States concerned, as well as of 
the Congress.® 

THE UNITS OF LOCAL GOVERNMENT 

Classes of Local Units, Since each of the forty-eight states has its own 
system of local units, some system of classifying them is necessary. The 
significant criteria for making such classification include these, among oth- 
ers: (i) Relative size and position. Is the unit a major division of the state 
or a minor sub-division? (2) Territorial inclusiveness. Do ail the units 
of a certain type, when added together, make up the state’s whole area, or 
less? (3) Urban or rural. If less than the whole state area is covered by 
any class of units, is it primarily urban or rural? (4) State or local junc^ 
tions. Are the functions of a class of units primarily for state or local pur- 
poses? (s) Number of functions. Does the unit perform one, or a few, or 
many functions? By these criteria four principal classes of local govern- 
ments can be distinguished. Some states have all four in large numbers 
while others make little or no use of one or two classes. 

I. General, Inclusive Divisions of State. The first class may be de- 
fined as the major and inclusive divisions of the state area for general state 
purposes. This class of local units is described as major because it is next 
to the state in size and represents the first breakdown of its area. It is 
inclusive^ because usually the local units of this class taken together include 
the whole area and population of the state. And these units exist primarily 
for general state ptir poses, for carrying out state laws that need to be en- 
forced or administered generally throughout the state. In this class fall the 
counties in forty-six states and the parishes in Louisiana. Only Rhode 
Island has no organized counties : Delaware has three, Texas has 254, and 
the average number is about 63 to a state. 

The average area of counties is about 960 square miles, the average popu- 
lation about 42,000. In each case, however, the spread between largest and 
smallest is so great that the average figures are misleading. There are in 
general three types of counties, (a) In the Rocky Mountains and adjacent 
semi-arid regions, county areas are very large, and populations usually small, 
(b) Well over one-half of all counties are the essentially agricultural coun- 
ties of the northeast, middle west and south, with average areas of about 
600 square miles and populations of from 10,000 to 40,000. (c) Several 

hundred counties include medium to large cities and might be designated as 
primarily urban counties. The most populous is Cook County, Illinois 

® United States Const., Art. IV, sec. 3. 
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(Chicago and suburbs), with 4,063,342 inhabitants (1940). Most counties 
in this group have large populations and small areas. 

2. Incorporated Urban Places. The differences between urban and 
rural conditions are so great that urban places— places of congested popula- 
tion, where trade and industry and human habitations huddle close together 
— require more local government services than the rural, agricultural areas, 
and hence need separate local governments. In all states, therefore, there 
are some special incorporations in urban and partly urban places for general 
local purposes. These constitute the second class of local government units. 
They are called cities, villages, boroughs and “incorporated towns.” 

There are over 16,000 of these units in this country. Illinois has 1,138; 
Pennsylvania 987; while Rhode Island has only 7 and New Hampshire ii. 
Their areas are in general small — from less than a square mile to the excep- 
tional cases of New York, 299 square miles, and Los Angeles, 365. In so- 
called metropolitan areas they are contiguous to each other, but elsewhere 
they are scattered like dots upon the map. Unlike the counties, they include 
but a small part of the land area of tire United States, perhaps between 2 
and 3 per cent. 

In these small areas are congested nearly two-thirds of the American pop- 
ulation. Most of this population is to be found in the 3,500 incorporated 
places classed by the Census bureau as “urban” because of having 2,500 or 
more inhabitants each. Another 3,200 incorporated places have from 1,000 
to 2,500 population each, while 9,700 have less than 1,000 each. The last- 
mentioned 12,900 places might be designated broadly as villages. Many of 
them have less than 100 inhabitants each. In the New England states gen- 
erally such places are not separately incorporated, but remain as parts of 
the towns in which located. 

Whether as large as the city of New York or Chicago, or as small as 
they can be and still function, these places are all municipalities, or munici- 
pal corporations, with power to provide a considerable number of services 
needed in urban places (water supply, streets, sidewalks, police and fire pro- 
tection, and many more) and to make ordinances for the good government 
of the local community. 

3. Rural Subdivisions of County. The third class of local units may 
be defined as subdivisions of the county in rural areas for rural local pur- 
poses. These are called “towns” in the New England states and a few 
others, and “townships” in most parts of the middle west. They cover more 
or less of the area of the state in twenty-three states, from Oklahoma at 
the southwest north to the Canadian boundary and east to Maine, and two 
counties in Washington. They do not exist as units of government in the 
south, in the mountain states, or on the Pacific Coast except as noted. In 
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the middle west generally, the townships are squares/ six miles by sixy 
whereas from eastern Ohio to Maine the areas are generally irregular and 
slightly smaller. Populations vary all the way from a mere handful of 
people to towns in the industrial northeast with over 40,000. Median popu- 
lations run from 179 in North Dakota to 4,400 in Rhode Island, Clearly 
many towns in the eastern states and in the vicinity of large cities are prac- 
tically urban in their characteristics, whereas .they are essentially rural in 
the middle west. 

Since all states have incorporated places, the typical county map in one 
of these states having towns or townships as well, could be made up by 
piecing together all the incorporated places and the towns or townships in 
the county. The incorporated places appear as little patches here and there, 
whereas the town or township boundaries make up a complete network over 
the rest of the county. In the middle western states the pattern is usually 
that of a checkerboard, with incorporated places scattered as dots or spots 
here and there among the townships. As a rule their areas do not overlap. 
Hence, if counties are called the first or top layer of local governments, 
covering the whole state, the incorporated places and the towns or townships 
taken together constitute a second layer covering most or all of the state. 

The functions of townships are essentially rural — the care of minor roads 
being usually most important. The towns of New England have in general 
greater importance; they have many of the powers of incorporated places 
in other states, and serve also as important agents of the state, since the 
counties are not as fully developed for this purpose in New England as 
elsewhere. 

4. Special or Ad Hoc Districts. The fourth class of local units may be 
called special or ad hoc districts created for special purposes. Of this gen- 
eral class, school districts are most numerous, about 110,000, but there also 
are about 8,360 other special districts — road districts, drainage districts, 
irrigation districts, improvement districts, and such recent additions as soil 
conservation districts and public housing authorities. In each case, it must 
be understood there is a real unit of local government — an area, a popula- 
tion, and a separate governmental organization with certain powers and 
functions to perform. 

School districts, which cover more or less of the area of forty states, are 
bounded by lines that pay little attention to the boundaries of towns, town- 
ships, and incorporated places, and in many cases even cut across county 
lines. They constitute practically a third layer or level of local govern- 
ments. Illinois has over 12,000 while 8 other states at the present time 
have over 5,000 each. In the states that have none, schools are managed 
by the state, or by the county and incorporated places, or the towns. 
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Regional Variations in Local Units. In general the simplest organiza- 
tion of local government is found in the rural parts of the south and west. 
Here the farmer may be concerned locally with only the county government. 
In the New England states he has usually a county, and a town or city 
government, but no school district. From New York and Pennsylvania to 
North Dakota and Oklahoma he has three local governments : the county, 
the town or township, and the school district. Ohio may be taken as fairly 
typical. Here the urban voter (Mr. Urbanite) and the rural voter (Mr. 
Farmer) have to deal with five governments in all, as follows : 


Mr. Urbanite 
School District 
City or village 
County 
State 
Nation 


Mr. Farmer 
School District 
Township 
County 
State 
Nation 


Each of these several governments has some power to serve him, to tax 
him, and to regulate him. Over each he must exercise some control through 
his voice and his vote. 

Adequacy of Governmental Units. The overwhelming number of gov- 
ernmental units in the United States when viewed in the mass, and the com- 
plexity of the situation from the viewpoint of the individual citizen, are 
causing much thought at the present moment. Connected with this are dis- 
turbing doubts concerning the adequacy of many of our governmental units. 
Is the little country school district of a hundred inhabitants, a dozen chil- 
dren of school age, and a one-room school, an adequate unit for fulfilling 
modern educational requirements? Is the township of 400 inhabitants, with 
an annual budget of only $1,200, or less, a proper unit to maintain the 40 
miles of rural roads and public health and welfare services in the township ? 
Is the county of less than 10,000 population able to maintain economically 
the numerous officers and services expected of the ordinary county ? 

Even some of the states do not escape such questioning. Everywhere the 
high taxes of recent years, coupled with the difficulty in getting adequate 
governmental services for the money spent, have set men thinking about the 
problem of governmental units and areas. Measures now being most 
strongly advocated are: (i) the consolidation of rural school districts into 
large districts, even into county districts; (2) the transfer of township func- 
tions to the counties (roads, for example), aiid the ultimate elimination of 
the township; (3) the consolidation of city and county governments into 
one, in places where both serve practically the same people ; (4) metropoli- 
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tan organization, to include the suburbs in the government of the great 
cities around which they have grown up. 

Home Rule Spirit While these movements are taking place, they are 
not likely to sweep quickly onward to success. The desired ends seem to 
be those of greater efficiency, greater economy, better services for the same 
expenditure of money and effort. These are the demands of a modern, ur- 
banizing, centralizing society. They discard some of the old values and old 
traditions centering around the ideal of local self-government in small com- 
munities. Naturally these demands meet strong resistance both in rural 
places and in those urban places where the ideals of a previous generation 
still hold strong. Let it be remembered, too, that the maintenance of vig- 
orous local self-government is essential to the preservation of American 
democracy. 

Whatever the outcome of the movement now under way, the student will 
not minimize the importance of a knowledge of existing units of local gov- 
ernment. For the people immediately concerned, every one of these local 
units is a living reality, a center and an area of political activity, affecting 
their lives and happiness. In each there are political leaders, office holders, 
traditions, and special interests attached to the government of the place. 
Government is carried on not only at Washington and the state capitals, but 
in tens of thousands of smaller, virile, pulsing centers. Very few important 
services can be rendered effectively without good government at every level 
of government, and cooperation between levels. The success of American 
government depends not alone upon what is done at national and state 
centers, but upon the local units as well. 
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6c FUNDAMENTAL LAWS OF AMERICAN 
GOVERNMENT 


“/CONSTITUTIONAL government” is government according to a body 
of established fundamental laws and customs. The terms “constitu- 
tionalism” and “government of laws” convey much the same meaning. Both 
imply that the government itself is, and recognizes that it is, under a body 
of “rules of the game” and that it has no right to violate these rules in 
governing the people. The basic laws that limit the government, like the 
government itself, exist to protect the individual against arbitrary acts. 
When the government itself obeys the established rules, there is said to be a 
“government of laws and not of men.” 

To most informed Americans this will seem to be a very elementary idea, 
hardly worth repeating. But “a frequent recurrence to fundamentals” is 
especially important at this time of world readjustment. A strong spirit and 
a constant practice of constitutionalism are indispensable to the preserva- 
tion of popular government. The dictatorial regimes that recently threat- 
ened the destruction of the state system throughout the world, though they 
often cloaked their actions in the garb of legality, in fact proceeded on the 
assumption that they were above law, and even above morals. 

Constitutionalism and government according to fixed and supreme laws 
are in the best American tradition of popular government. This is one 
reason for knowing the framework of basic laws that create and organize 
different units of government and define their respective powers and func- 
tions. The citizen needs to know the legal limits on government in order 
to protect his own rights and the democratic system. Basic laws determine 
also the rules for the practical operation of government, the division of labor 
between units of government, the procedures they should follow, and the 
means of making all parts of a complex mechanism work harmoniously to- 
gether. Hence, for the best operation of government, legislators and admin- 
istrators also need to know the legal foundations and framework. 

In the United States there are constitutions and other basic laws ap- 
plicable to all levels of government. The term “constitution” itself h^ vari- 
ous meanings. 

Constitution in Limited Sense. When a person says “the Constitution” 
or “the Constitution of the United States” he usually means the written 

n 
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document with its amendments to date, or a little more broadly, this docu- 
ment as interpreted by the courts. When he speaks of “the state constitu- 
tion'’ he means the written constitution of that state, also usually as inter- 
preted by the courts. He does not usually think of statutes, treaties, cus- 
toms, and other elements as parts of the constitution. In the United States, 
then, a thing is thought of as “unconstitutional" if it violates the written 
constitution of the nation or the state as interpreted by the courts. The 
study of “constitutional law," consequently, is the study almost entirely of 
judicial decisions' interpreting the written constitution, with but little atten- 
tion even to the written text of the document. 

Constitution; Broad Definition. The constitution of a government in 
its widest and most correct sense for political science is the entire body of 
rules, both written and unwritten, legal and customary, that provide for 
the organization and procedure of the government, define its powers and 
functions, and set forth the fundamental rights and duties of the individual 
with respect to the government. In the sense of having such a body of 
rules, every government has a constitution. Even a dictatorship or an abso- 
lute monarchy has some rudiments of a constitution, providing at least a 
framework of organization under the autocrat. A local government has a 
constitution in this sense just as a national government has. 

Written and Unwritten Constitutions. In no case are all the rules of 
a constitution set forth in a single written document. The constitution of 
Great Britain is said to be unwritten, because there is no one central docu- 
ment to v/hich British citizens can point as embodying the main features 
of their government. The American national government, as well as each 
of the state governments, is said to have a written constitution, because 
each has one great document that is called its constitution, although in no 
case does that document include all the rules. 

The fact here noted is not as important as two other differences between 
the British and the American constitutions, (i) The British constitution 
recognizes the power of the “king in parliament,” in fact of Parliament it- 
self, the legislative body, by ordinary law, to change any part of the consti- 
tution. Thus the British constitution stands on the same level as ordinary 
law, and not legally above such law. In the United States both the federal 
and the state written constitutions are recognized as being above the ordi- 
nary law-making authorities, and subject to direct change only by special 
methods. (2) Because of the supremacy of Parliament in Great Britain, 
the courts of law do not have the power, and do not venture, to declare “un- 
constitutional" and illegal any act of Parliament, In the United States the 
courts have assumed and regularly exercise the power to pass on the consti- 
tutionality of acts of Congress, state legislatures, and local governments. 
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i.e., to decide whether any such act involved in a case before them violates 
the written constitution of nation or state as interpreted by them. If they 
find an act unconstitutional they feel obliged to refuse to enforce it. 

Legal and Customary Rules. The legal rules of a constitution in the 
broad sense are those that have the force of law. Most of them will be en- 
forced in the courts of law in cases properly brought before them. Thus 
the constitutional right to jury trial in certain cases will be enforced by the 
court in which the trial is to be held, or by a higher court on appeal. In 
the actual working constitution there are, however, a number of strictly 
legal rules that only the executive or the legislative branch can legally en- 
force. Such are, for example, the rules as to the qualifications of the mem- 
bers of legislative bodies. These are enforced by the separate houses, and 
no court unless expressly authorized by the constitution or by a valid law 
would enforce them, either to seat or to unseat a member. 

But, in addition to these legal rules, there are customary ones that it 
would be exceedingly hard for anyone to enforce in case of a breach. For 
example, the custom was that Presidents serve not more than two terms, 
and in some states there are similar rules as to the governorship. These 
customary rules are exceedingly important, and they hold for long periods. 
However, when the people insisted on electing President Franklin Roosevelt 
for an extra term, there was no legal way to stop it, or to prevent his serving. 
In Great Britain the form of the government is largely based on custom. 

Broadly conceived, then, the total constitution of a government includes 
the following elements : 

1. The written constitution, including formal amendments. 

2. Important, enduring statutes that organize and regulate major 
branches and departments of the government. 

3. Court decisions interpreting and applying the written constitution and 
basic statutes. 

4. Less important, but worthy of mention, are the opinions of public at- 
torneys and the rules of major departments insofar as they deal with impor- 
tant matters. 

These four elements are all parts of the law. Finally there is the non-legal 
element ; 

5. The customs and practices that in fact determine the form and opera- 
tion of the government. 

Written Constitution of United States. This document, as originally 
approved by state conventions in 1787 and 1788, and as amended to date, is 
both a “federal constitution,” since it is the basis of the federal union among 
the states, and a “national constitution,” since it sets up and grants powers 
to the national government. Even with its twenty-one amendments it is 
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a document of under 7 poo words. Its first three articles provide, respec- 
tively, for the legislative, executive, and judicial branches; a fourth deals 
with states, interstate relations, and territories ; a fifth provides for constitu- 
tional amendments ; and a sixth contains the famous ^^supreme law of the 
land’’ clause. Of the amendments, the first nine and parts of the 13th, 14th, 
and 15th (Civil War Amendments) constitute a bill of rights for individuals. 
The document as a whole deals almost entirely with fundamental matters, 
and is still a model of clear and brief statement. 

Written Constitutions of the States. Like the national document, state 
constitutions contain bills of rights, articles providing for the three branches, 
legislative, executive, and judicial, and provisions for amendment. In addi- 
tion they usually include express provisions for a separation of powers into 
the three branches, for the suffrage, taxation, local government, education, 
and other matters deemed important to the state by those who framed the 
document. The earliest state constitutions were in some cases crude and un- 
systematic, but their provisions were at least few, short and important. 
With the passage of the years state constitutions have grown longer and 
longer. Whole schemes of taxation, business regulation, and highway layout 
have been written into them. Several now run to over 50,000 words. The 
effect of this is to make the framework of state government more rigid, and 
to prevent the legislature from making desirable changes as needed. 

Basic Laws of Local Governments. These are in practically all cases 
acts of the state legislatures, and are to be found in the published statutes. 
These basic laws are called ^^charters” in the case of the older larger cities, 
particular^ where the law is a special one for a particular city, or where 
it has been adopted as a ^'home rule charter” in a method to be described 
later. Most of the smallest cities, and practically all counties, villages, bor- 
oughs, towms, townships, school districts, and other local units, are organized 
by local action under general laws enacted by the legislature. Consequently 
one looks in the general and special laws of the states for most of the basic 
laws of local government. Add to these laws the applicable provisions of 
the state constitution, the pertinent decisions of the courts, the opinions of 
the states’ attorneys-general, and similar authoritative materials, and you 
have the basic laws of local governments. 

Popular Sanction for Basic Laws. Written constitutions are alike in 
that they state or imply that the government was founded by “the people,” 
and that political power or control over the government is vested in them. 
“We, the people of the United States,” ... says the preamble to the fed- 
eral Constitution, “do ordain and establish this Constitution for the United 
States of America.” Patrick Henry strongly denounced this statement. There 
were the peoples of the several states, he said, but no “people of the United 
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States,” Thus he raised the question of whether the Constitution was 
founded directly on the shoulders of the people^ or on the several states as 
corporate bodies ; whether there was one American nation, or only a series 
of separate states. 

Most of the state constitutions contain similar language in their pre- 
ambles, and in addition all but a small number declare that “all political 
power is inherent in the people.” To quote but one, the Oklahoma constitu- 
tion declares that : 

All political power is inherent in the people; and government is instituted 
for their protection, security and benefit, and to promote their general wel- 
fare; and they have the right to alter or reform the same whenever the public 
good may require it A 

In the field of local government, no such eloquent sentences are used, as a 
rule, to declare popular political supremacy over the governmental units, 
but the same result is achieved in other ways. The members of the local 
government corporations are, broadly speaking, the people residing in the 
place. Furthermore, practically all important local officers and some unim- 
portant ones are elective by the voters. In many cases, also, such as the 
New England towns, the middle western townships, and the common school 
districts the most important decisions are made directly by the voters as- 
sembled in annual meeting ; and in many other local units the voters have 
the powers of initiating, and of voting directly at the polls on public meas- 
ures. Thus, in a practical way, local government recognizes even more fully 
than do the state and national, the political supremacy of the people. 

RELATIONSHIP OF BASIC LAWS TO EACH OTHER 

National and State Constitutions. Taken as a group, the constitutions 
and other basic laws of American government form an integrated system. 
The federal Constitution both creates the national government and recog- 
nizes the existence of the states. A number of parts of the national Consti- 
tution could not be carried out without the existence of the states. Thus 
the state constitutions fix the qualifications of those who may vote for 
United States Senators and Representatives; and “each state shall appoint” 
a certain number of Presidential electors, so that the whole process of elect- 
ing a President depends on the states. Similarly, the states depend on the 
national Constitution and government for the guaranty of a republican form 
of government, for protection against invasion, and for other purposes. The 
state constitutions themselves recognize this dependence in many different 
clauses. This integration or interdependence does not mean, however, that 

^ Oklahoma Const., Art. II, sec. i. 



FUNDAMENTAL LAWS 77 

if the national government collapsed the states could not quickly adjust 
themselves to operating independently, nor does it mean that the national 
government is wholly dependent on the states. On the contrary, the degrees 
of integration and cooperation that exist imply that for practically all pur- 
poses, the national and state governments operate autonomously, i.e., they 
govern themselves within the framework of the constitution without undue 
dependence on each other. The states make and change their own constitu- 
tions, elect their own officers, and carry on their governments almost as if 
they were independent states or nations. 

State and Local Basic Law. Between the state constitutions and gov- 
ernments, on the one hand, and the basic laws and governments of local 
units on the other, interdependence is different in kind and greater in degree. 
While the national government does not make the state constitutions, the 
states enact or authorize the basic laws of local units. This is done in part 
through the state constitution itself, but mainly through acts of the legisla- 
ture. Likewise the states are not, strictly speaking, agents of the national 
government, but local governments of every t3^e are considered to be legally 
agents of the state. Thus the local governments stand in closer subordina- 
tion to the states than the states do to the national government. 

When any government in the United States, national, state, or local, acts 
wholly within its own powers and without conflict with any other govern- 
ment, its acts are just as binding on the individual in a legal sense as those 
of any other government. In this respect the ordinance of a city is binding 
law just as a statute or treaty of the United States is, and will be enforced 
by the courts up to the very highest appeal permitted. When there is con- 
flict, however, as there frequently is with so many governments operating 
at once, there must be some rule for determining which shall prevail. For 
this purpose there is needed some order of priority or superiority, ranging 
from the highest to the lowest. Such an order of precedence exists. 

Supreme Law of the Land. The New Jersey plan in the federal conven- 
tion suggested the wording that was inserted in Article VI of the Constitu- 
tion to constitute what is called the “supreme law of the land’’ clause : 

This Constitution, and the laws of the United States, which shall be made 
in pursuance thereof, and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and 
the judges in every State shall be bound thereby, anything in the Constitution 
or laws of any State to the contrary notwithstanding. 

Ordei: of Priority Among Laws. Under this clause and various court 
decisions an order of priority among written laws has been established that 
is substantially as follows : 
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1. Ths written Constitution of the United States. 

2. Treaties of the United States, and statutes passed by Congress. 

3. Administrative regulations and ordinances of the national government 
issued by the President, heads of departments, etc., to carry out laws 
and treaties. 

4. The written constitution of the state in question, as interpreted by its 
own supreme court. 

5. The statutes passed by the legislature of the state. At this level would 
be included the charters of cities, including those adopted by the home 
rule method, and the basic laws of all other local units as well, since 
these are mainly state statutes. 

6. Administrative regulations issued by the governor and the state de- 
partments to carry out the state laws. 

7. The ordinances enacted by cities and other local governments having 
an ordinance-making power. 

8. Administrative regulations issued by officers and departments of local 
governments. 

In this ladder of priorities, the national and state constitutions and the 
basic laws of local government have been printed in italics to show their 
position in the entire scale. This scale has significance primarily as a guide 
to courts and legal advisers of government, and especially when they find 
that there is a conflict between two different supposed laws. Then, as a 
rule, those lower in the scale must give way to those above. 

CHANGING THE LEGAL FRAMEWORK OF GOVERNMENT 

The foregoing enumeration might be said to outline the several stories of 
the legal framework of American government. To call it a framework is to 
suggest that it is like a building, substantially permanent in all its parts, 
yet changeable by the acts of men. This is not strictly true ; it is a mere 
analogy ; yet it is more nearly true to think of it as a structure than to 
describe it as a “living” organism. A living organism goes through certain 
changes from before birth to after death, and over these changes man has 
practically no control. Neither thinking nor outward actions or decisions 
changes the course of development materially. But the framework of gov- 
ernments is being changed constantly and consciously from year to year, 
almost from day to day, like a great department store in which structural 
changes and minor alterations are made frequently at the behest of the man- 
agement. It is very largely a controlled and directed development that 
takes place. Almost every change in government can be traced back to the 
conscious decision of someone. If there is confusion, and apparently aimless 
“growth,” it is because (a) decisions are made by many different authorities, 
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and they frequently conflict; and (b) very few men who make decisions are 
able to predict the full consequences of their decisions, so that results fol- 
low which neither they nor anyone else had expected. 

Changes in the legal framework of American government take place, as 
already suggested, in the following ways : 

1. By formal amendments to the written documents previously named. 
This method will be discussed in the next chapter. 

2. By judicial decisions giving new meaning to old words, broadening or 
narrowing them, etc. 

3. By amplification of written constitutions through statutes enacted 
by Congress and state legislatures. 

4. By changes in the ^^custom” or “usages” of the constitution. 

JUDICIAL DECISIONS AND CONSTITUTIONAL CHANGE - 

Foreigners generally look upon the power of our Supreme Court to pass 
on the constitutionality of acts of Congress as the most distinctive feature 
of the American government. They seem to think of the occasional deci- 
sions of that court in which Congress is held to be without power to do 
something, as the most important of all acts changing the Constitution. As 
a matter of fact these decisions are important, yet they are also only the 
most striking and dramatic examples of a regular judicial activity that runs 
from the very lowest courts up through the ranks to the highest court in 
the land. In the course of this activity every government, local, state, and 
national, has its acts scrutinized by the courts from day to day, in cases 
regularly brought before the courts. Sundays and holidays excepted, there 
is probably no day in any year when some court somewhere in the land is 
not holding some government to have acted unconstitutionally, or at least 
beyond its powers. 

The fact is that Americans live under “the law of the land.” Every per- 
son, whether an official or a private citizen, is under substantially the same 
general laws, and subject to the same courts. Anyone who thinks his rights 
are being violated by any officer of a government may usually, in some legal 
way, test his rights before the courts and obtain a decision. It is hard for 
the courts to reach and control such high officials as the President or the 
governors, but most laws are carried out by lower officers, and these can 
nearly all be checked in some way by the courts. And so the tax GGlleGtor, 
the sheriff, the mayor, the state public utilities commission, the state or 
local health department, the Postmaster General, or Secretary of the In- 
terior, to give a few examples, are liable any day to be haled into court to 

^ Judicial review is more fully considered in ch. 10, pp. 146-72. 
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show by what right they do certain things. They plead that they are acting 
under a statute of Congress, or a state statute, or a city ordinance, but the 
irate citizen contends that this so-called legal enactment is against the con- 
stitution, national or state, or beyond the statutory powers of the govern- 
ment concerned. 

In deciding such cases the courts must usually answer “Yes” or “No” to 
some specific questions. Did the state have the power to pass the tax law 
in question? Did Congress have the power to depart from the gold standard 
in paying government bonds? Did the local health department have the 
power to require school children to be vaccinated, or does this deny some 
constitutional right of parents or children? The answer to each of these 
questions presumably makes a little more clear and sharp the legal powers 
of all branches of government, their organization, and the procedures they 
must follow, although actually this is not always the case. Usually the state 
supreme court settles finally the questions that concern local government 
and some that concern the state, while the United States Supreme Court 
settles all national and some state questions. 

Do the courts in this way “change” the constitution of any government, 
national, state, or local ? There are those who assert that they do not. To 
them the law is an inexorable thing that follows perfect laws of logic to 
incontrovertible conclusions. The courts, they say, merely “declare what 
the law is,” as when the arithmetic teacher assures the pupil that two and 
two make four. This view is really too naive to merit serious consideration. 

That it is wrong can be shown by many lines of reasoning. ( i ) Similar 
or even identical laws are held valid by one court, invalid by another, under 
the same “due process clause.” (2) The judges of the same court frequently 
divide 5 to 4 or 6 to 3 in the same case. (3) A court often overrules its for- 
mer decisions as unsound, and this frequently within a short time. 

Courts are made up of judges, and judges are human beings, fallible like 
all the rest of mankind, though generally well learned in the law and con- 
scientious to a high degree. They declare what they think the law is, but 
where no signs point a clear path they naturally say the law “is” what they 
think it “should be.” In short, there is a wide range of choice for the judges 
in many cases. In exercising this choice they fill gaps in the clauses of the 
Constitution and help turn the course of government this way or that. 
Where they merely sustain what the government does, their influence is less 
perceptible than where they declare its action unconstitutional. To fill a 
gap is to make a change. First to make a decision and later to unmake it 
is to make a change. In short, the courts undoubtedly make changes in the 
framework of laws controlling government in the United States. 

It is sometimes argued that the courts merely decide particular cases, and 
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that their decisions are binding only in those cases* This appears to be 
true, but when in any case a court declares an act unconstitutional or otheiv 
wise illegal, the other branches of government usually abide by the decision, 
discontinue the line of action held invalid, and even in some cases abolish 
whole departments and functions previously established. Lower courts also 
abide by the decision in future cases. Furthermore a decision against State 
A is a precedent to prevent all the other forty-seven states from trying the 
same thing. Thus a single decision has wide consequences, and may control 
government in fact for long periods. 

STATUTORY AMPLIFICATION 

The national Constitution is short and provides but briefly for the de- 
partments of government. The state constitutions are much longer, but even 
they go but little into the organization of the actual government. For the 
organization and procedure of courts, the administrative departments of 
government, and even the legislature itself, many important acts of legisla- 
tion are required. These emanate from both Congress and the state legis- 
latures. 

Some of the acts that amplify the written constitution and provide for 
the actual working organization of the government are nearly as important 
and almost as enduring as the written constitution itself. The National 
Judiciary Act, the Interstate Commerce Act, the Civil Service Law, and the 
Sherman Anti-Trust Law are outstanding examples of important national 
statutes. In the states will be found similar laws. True it is that these 
must conform to the written constitution as interpreted by the courts. This 
hurdle once surmounted, they rise almost to the position of parts of the 
constitution itself. 


THE CUSTOM OF THE CONSTITUTION 

That the actual or working constitution of a government is made up in 
large part of usages and customs is not seriously questioned. How large a 
part they play in government is not known. They loom very large in the 
national government, where some of the most important relationships and 
operations are determined by customary practices.® Those who fully know 
their state knd local governments find that in them, too, custom and usage 
are exceedingly important. While the laws for such local units as counties 
may be uniform throughout the state, varying local practices and usages 
make county government a very different thing from one place to another. 

A general textbook cannot describe the customs and usages of the state 

^ See H. W. Horwill, The Usages of the American ConsUkition, 
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and local governments. Some examples of usage and custom in the national 
government are : 

1. The practice that representatives in Congress must have residence in 
their districts; the written Constitution requires only residence in the 
state. 

2. Presidential electors, far from being free agents in balloting for Presi- 
dent, as the Constitution seems to imply, are little more than “rubber 
stamps” for recording the will of the voters who elected them. 

3. The method of nominating candidates for the Presidency, and thus in 
effect of limiting the choice of both voters and electors, is almost en- 
tirely a matter of usage. 

4. Cabinet members are by custom excluded from addressing either house 
of Congress. 

5. The Cabinet itself rests mainly upon custom, not on law. 

Some of these usages, such as the methods of nominating candidates for 
the Presidency, and electing the President, clearly ignore the intention of 
the framers of the written Constitution. Here the provision of the written 
Constitution is almost a dead letter. By custom and usage, the written 
words have in effect been repealed. 

Now, the text of the written Constitution can be changed by formal 
amendments. Amplifying statutes can be changed by later statutes. Later 
court decisions overrule or change earlier ones, and change also the mean- 
ings of other parts of the Constitution. But how are customs changed? 
To this no direct and simple answer can be given. A strong personality 
may override earlier customs with impunity. President Wilson broke with 
custom (a) when he addressed Congress in person, instead of by written 
message, and (b) when he went on a mission to a foreign country during 
his Presidency. Franklin Roosevelt did the same when he broke the two- 
term tradition. The growth of the party system wrought many important 
changes in American government, and so too did the strong swing toward 
democratic control of the government that marked the nineteenth century. 
United States Senators had in fact become directly chosen by the voters in 
some states long before the constitution was changed to authorize direct 
election, because a militant democracy demanded it. 
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7e ADOPTION, REVISION, AND AMEND- 
MENT OF BASIC LAWS 

^X<HIS chapter deals with the methods by which written constitutions 
J- and basic laws of national, state, and local governments can be formally 
made and changed. 

Constituent Power Defined. In the United States, because written con- 
stitutions are deemed to be higher in authority than ordinary laws passed 
by Congress or state legislatures, a sharp distinction has come to be made 
between “constituent power,” or the power of making and changing con- 
stitutions, and ordinary “law-making power.” The constituent power be- 
longs, as it were, to “the people,” but since the people is a large and vague 
body, special devices have been worked out to express the will of the peo- 
ple without attempting the impossible task of having all the people come 
together for action. Of these devices, the most interesting is the “consti- ; 

tutional convention.” > 

Constitutional Convention Defined. A constitutional convention is a 
special representative body, usually elected by the voters, and endowed with i 

power (a) to frame a constitution or amendments thereto, and (b) either . | 

to submit its work to the voters for their approval or to put it into effect j 

without submission.^ In theory it should be elected by as widely inclu- ‘ 

sive an electorate as possible, in order to represent the whole people, and 
its proposals should be referred back to this extensive electorate for approval. | 

In fact there have been a number of departures from this theory. Very 
limited electorates, including only the owners of real property, for ex- 
ample, have in some cases elected constitutional conventions, and in some 
instances the constitutional provisions drawn up by the convention have ■ 

not been referred to the voters. Even in these cases, or especially in these ' 

cases, the theory stands that the constitutional convention is a body par- i 

ticularly close to and representative of the people. | 

The argument for having a special convention is a simple one. The ordi- 
nary legislature if entrusted with this power of constitution-making might I 

be inclined to enlarge its own powers or its pay at the expense of the peo- i 

pie. It might weir encroach on other branches of the government. It 

iQn constitutional conventions generally, see R. S. Hoar, Constitutional Conven- 
tions: Their Nature, Powers, and Limitations; waA W. F. Dodd, The Revision and i 

Amendment of State Constitutions, espec. chs. 1-111. 
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would also be distracted and hampered by other legislative work. The 
constitutional convention, having been chosen for this one purpose, and 
being free from other duties and entanglements, is deemed to be in the best 
position to consider the whole question calmly and without prejudice, and 
to make a constitution for all the people. Experience has, on the whole, 
borne out this general contention. At the same time certain difficulties 
have developed that need to be considered later. 

A. THE CONSTITUTION OF THE UNITEU STATES 

Convention of 1787 as a Constitutional Convention. A constitu- 
tional convention, ^^the federal convention’’ of 1787, framed the Constitu- 
tion of the United States. The members of this body were not elected 
directly by the voters. It was the legislatures of twelve states that named 
its members, and gave them instructions as to what they should do. Nearly 
all were limited by their instructions to the proposal of amendments to the 
Articles of Confederation. With surprising unanimity they rose above 
their instructions, assumed the powers of a constitutional convention, acted 
in the name of ^^the people of the United States,” and referred the pro- 
posed constitution not to the state legislatures but to special constitutional 
conventions in the several states. The acceptance of the Federal Convem 
tion’s work by these state conventions set the seal of public approval upon 
the procedure adopted, and established important precedents also for the 
states and for possible future constitutional conventions of the United 
States. 

Article on Amendments to Constitution. In the Constitution itself 
there is definite provision for later amendments and revisions of the docu-^ 
ment. This provision. Article V, is exceedingly important. Its presence in 
the Constitution was one of the factors in overcoming the opposition, for 
if amendments could be made by a regular and orderly procedure there 
was less reason for rejecting the whole document. As Washington said 
in a letter to Patrick Henry, at the beginning of the struggle for ratifica- 
tion of the Constitution; 

1 wish the Constitution, which is offered, had been more perfect; but I sin- 
cerely believe it is the best that could be obtained at this time. And, as a con- 
stitutional door is opened for amendments hereafter, the adoption of it, under 
the present circumstances of the Union, is in my- opinion desirable.^ 

The text of the amending article is as follows ; 

2 Letter of September ^ 7^7- Beck, The Constitution <?/ the United States^ 
p. 189 n. 
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The Congress, whenever two thirds of both houses shall deem it necessary, 
shall propose amendments to this Constitution, or, on the application of the 
Legislatures of two thirds of the several States, shall call a convention for 
proposing amendments, which, in either case, shall be valid to all intents 
and purposes, as part of this Constitution, when ratified by the Legislatures 
of three fourths of the several States, or by conventions in three fourths thereof, 
as the one or the other mode of ratification may be proposed by the Congress; 
provided that no amendment which may be made prior to the year one thou- 
sand eight hundred and eight shall in any manner affect the first and fourth 
clauses in the ninth section of the first article; and that no State, without its 
consent, shall be deprived of its equal suffrage in the Senate. 

What Are Amendments? It will be noticed that this provision refers 
only to “amendments,’’ but the term has never been precisely defined. 
Amendments are commonly thought of as rather minor changes, while 
the term “revision” generally implies a rather complete overhauling, and 
even it falls short of the adoption of a completely new constitution. On 
its face, therefore, the Constitution does not seem to provide for either 
extensive revision or for the proposal of a wholly new constitution. Since 
this particular question has never been raised under the United States 
Constitution, no definite answer to it can be given. There is reason to 
believe, however, that the term “amendments” is broad enough to cover 
very substantial revisions. It is a frequent practice in legislative bodies 
to “amend” a bill by striking out all except the title and the enacting clause, 
and putting in place of the matter stricken a wholly new measure. Simi- 
larly in Minnesota, where the state constitution authorizes five per cent of 
the voters in a city by petition to propose amendments to the city charter, 
but not a new charter, a group of voters in St. Paul took over from the old 
charter only the first few sections, giving the name and boundaries of the 
city, wrote in what was practically a new charter, and submitted it as an 
amendment. It was adopted and is still in effect 

Power of Amendment. While the quantitative question of the exten- 
siveness of amendments has not been directly raised, the qualitative ques- 
tion as to the nature of amendments has arisen. The Eighteenth Amend- 
ment to the Constitution, prohibiting the manufacture and sale of liquors, 
was violently opposed by many people. Various cases involving it were 
carried: to the Supreme Court. One contention was that the amendment 
was so drastic an invasion of the sphere of the states and of individuals 
and that it so completely changed the character of our government, that 
it could not be considered an amendment at all.® It did not change any- 

® See National Prohibition Cases (1920), 253 U. S. 350, and Leser v. Garnett 
(1922), 258 U. S. 130. 
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thing in the Constitution, but added something entirely different to it. 
These and similar contentions were overruled by the court, and the amend- 
ment was wholly sustained. 

Express Limit on Amending Power. The amending power is, there- 
fore, not limited by any rule as to the extensiveness of the amendments to 
be made;. or as to the subject-matter of amendments except one. The 
one exception now still effective is stated expressly in the last clause of 
Article V — “that no State, without its consent, shall be deprived of its 
equal suffrage in the Senate.” The Senators might conceivably be reduced 
to one from a state, or increased to three or more, but each state must 
have the same number, and they must have equal votes. To this extent 
the Constitution appears to be a compact among the states, and unchange- 
able without the consent of all. It is very unlikely, of course, that the 
Senate will in the near future give a two-thirds vote to propose an amend- 
ment to abandon the equality of the states in the Senate, A national 
constitutional convention might do so, but then it is very unlikely that 
three-fourths of the states would ratify the proposal. Some day the ques- 
tion may arise, however, and the demand for the change may be great. 
Could it then be accomplished, or is this one point on which the Consti- 
tution cannot be legally altered? 

Possible Amendments on State Equality in Senate. It has been sug- 
gested that it can be done legally by two successive amendments. The 
first would simply repeal the proviso that now prohibits an amendment 
depriving the states of equal suffrage in the Senate. The second would 
be an amendment to specify the number of Senators from each state, or 
the ratio in which they should be apportioned. Other measures that 
would achieve the same substantial results would be (a) a series of amend- 
ments taking from the Senate practically all its important powers, but leav- 
ing the Senate in existence as a practically functionless organ like the hu- 
man appendix, or (b) an amendment abolishing the Senate— for equality of 
representation in the Senate can have no meaning if there is no Senate. 
Either of these proposals would require a very strong national movement 
for a one-chambered Congress. 

Amending Procedure. The power to change the federal Constitution 
is, then, ample for all practical purposes. To be legal under the present 
Constitution, the amendments must follow Hxe procedure laid down, and 
be approved by the requisite majorities. It will be not^ed that the proce- 
dure calls for two related steps, (ay^proposal, and (b) ratification. The 
proposal is always a national one, being made by Congress or a national 
constitutional convention. Ratification is a matter that can be effected 
only by the state legislatures or by conventions in the states. The federal 
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structure of the American governmental system is nowhere more clearly 
shown than in the necessity for. joint national and state action in amend- 
ing the Constitution. 

It has been said that there are four ways of amending the Constitution. 
This statement arises from the fact that there are twm ways of proposing 
and two of ratifying amendments, and that either method of proposal may 
be linked up with either method of ratification. The four possibilities are 
shown in the accompanying diagram. 

In fact the first method (proposal by Congress, ratification by state 
legislatures), has been used in all cases but one. The Twenty-first Amend- 

METHODS OF AMENDING THE UNITED STATES CONSTITUTION 
Methods Of Proposal Methods of Ratification 


Proposal by two-thirds Ratification by iegisiatures 

vote in both houses of 1 _ in three-fourths of states 

Congress 



quest of two-thirds of 
state legislatures 

ment, repealing the Eighteenth, followed the second procedure (proposal 
by Congress, ratification by state conventions). Methods 3 and 4 have not 
been used for amendments, but Method 4 is very nearly the same as that 
used in 1787-88 for the proposal and ratification of the Constitution itself. 

Proposal by Congress. The proposal of an amendment by Congress 
requires a two-thirds vote in each house.. This has been held to mean two- 
thirds of those present and voting, assuming at least a quorum to be pres- 
ent. It is not necessary to have the affirmative votes of two-thirds of all 
members, both those present and those absent. Neither is it necessary to 
send the proposal to the President for his signature. In proposing consti- 
tutional amendments Congress is exercising a constituent power, and not a 
power of ordinary legislation; hence the President’s power of veto over 
ordinary laws and resolutions does not apply. Moreover, his negative to a 
proposal could do little in most cases except to cause delay, since the 
measure would already have received the two-thirds vote needed to over- 
ride his veto. 

Proposal by a National Constitutional Convention. Evidently be- 
lieving that there would be times when Congress would refuse to propose 
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amendments desired by the state legislatures, the framers of the ConstiUi- 
tion inserted the clause requiring Congress to call a national constitutional 
convention whenever requested so to do by two 4 hirds of the state legisla- 
tures. The words of the Constitution, ^‘shall call a convention/’ imply a 
strong moral obligation on Congress to act, but it is difficult to see how a* 
reluctant Congress could be forced to do so. Thus far it has failed to act, 
for although in the past 150 years most of the states have requested the call 
at one time or another, there has been no such concerted movement of the 
states at any one time as would suggest the united purpose that the Consti" 
tution seems to contemplate. The action of the states should clearly come 
within a reasonably short period of time, and Congress undoubtedly hai 
power to decide what that time shall be. 

Whenever a convention comes to be called, Congress will have to desig-» 
nate how it shall be composed, how the members shall be elected, and pos** 
sibly how they shall vote (whether by states or otherwise), and finally how 
the convention’s proposals shall be ratified, whether by legislatures or by 
conventions in the states. The convention alone will propose the amend- 
ments, few or many as it may see fit, but Congress will have considerable 
control over its composition and over the process of ratification. 

Ratification by State Legislatures. When proposing constitutional 
amendments. Congress also designates the method of ratification to be used, 
Twenty-five out of twenty-six proposed amendments have been submitted 
by Congress to the state legislatures. Of these twenty have been adopted, 
four rejected, and one is still pending— the Child Labor Amendment. 
Clearly Congress does not submit amendments until they are urgently de- 
manded and have good prospects of being ratified. 

Ratification is not complete until the amendment has been approved 
by both houses of the legislatures of three-fourths of the states. This is 
a high majority requirement, since thirteen states can prevent thirty-five 
from obtaining what they desire. In fact, if only one house in each of 
thirteen states fails to ratify, the amendment is lost. In one case an 
amendment failed of ratification because in a single state, perhaps through 
oversight, only one house passed the resolution for ratification.^ By '^the 
legislature” is meant, of course, the ordinary legislative body of the state. 
The states that have vested legislative power in the voters to be exercised 
through the initiative and referendum, or the latter alone, have no power 
to refer federal constitutional anaendments to the voters. The national 

^This amendment, submitted to the states in 1810, provided for the loss of Amer- 
ican citizenship by those who accept foreign titles and offices. It was actually con- 
sidered to have been adopted, and was printed for a time in unofficial editions of 
the Constitution, 
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Constitution fixes upon the ordinary legislatures as the proper bodies to 
ratify amendments, when so designated by Congress, and the states have 
no power to change this requirement.'* 

Objections to Ratification by State Legislatures. Those who would 
make the Constitution even more difficult to amend than it is, have criti- 
cized ratification by state legislatures on the ground that a legislature „ 
elected before an amendment is submitted by Congress has no manda te'' 
from the people to act upon that amendment. Many insist, too, that a 
legislature in any case is unfitted for this work, since it has many other 
things to do and also has its own special interests to protect. During the 
general onslaught on the Eighteenth Amendment it was proposed by sev- 
eral members of Congress to change the amending clause so that after the 
legislatures had ratified an amendment it should also be submitted to the 
voters in the states, and that ratification should not be complete until 
both the legislatures and the voters in three-fourths of the states should 
have approved. This had the appearance of a democratic proposal, but in 
fact it would have made it far more difficult to change the Constitution. 
Whether the desired repeal of the Eighteenth Amendment could have been 
obtained by this method is far from certain. 

Ratification by State Conventions. In addition to the twenty-five pro- 
posed amendments submitted to the state legislatures, one, the twenty-sixth 
to be proposed, was submitted to state conventions. It was ratified as 
the Twenty-first Amendment, and its main result was to repeal the Eight- 
eenth or Prohibition Amendment. Those who desired the repeal thought 
for some time of having the states petition Congress to call a national 
constitutional convention to propose repeal, but finally concluded that pub- 
lic sentiment was at such a point that Congress would make the proposal 
to repeal, and that state conventions could be easily elected to achieve the 
result. In this they were correct. Congress passed the resolution for the 
repealing amendment, and designated state conventions as the proper rati- 
fying bodies. It did not specify how the conventions should be elected or 
constituted. Each state legislature passed its own law' or resolution for 
this purpose. Some of the state conventions were small, some large. The 
largest was Indiana’s, with 329 members; the smallest New Hampshire’s 
with only 10 ; nearly half had 50 members or fewer. Over half were elected 
by statewnde vote, some by districts, and a few by a combination of the 
two.® 

'Hawke V. Smith (1920), 253 U. S. 221. 

'See E. S. Brown, “The Ratification of the Twenty-first Amendment,” Am. Pol. 
Sci. Rev., vol. 29, pp. 1003-1017 (193s); U; S. Dept, of State, Ratification of the 
Twenty-first Amendment to the Constitution of the United States, pamphlet. Wash, 
ington, 1934. 
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Convention Method Permits Popular Referendum. The significant 
feature of the process was that there was practically a nationwide popular 
referendum on the prohibition question, and on a constitutional amendment. 
The Supreme Court had held that an amendment referred by Congress to 
state legislatures could not be acted on by referendum vote in the states. 
But under the convention method the situation was different. In each 
state those who favored repeal of the Eighteenth Amendment put up their 
lists of candidates for the convention, and the opponents put up rival slates. 
Usually there was just one slate for each side and the voters had a clear- 
cut issue on which to vote. As soon as the election was over the issue was 
settled. In almost every state the candidates pledged to repeal won the 
election. When the conventions met, the members were already committed 
to vote for repeal, and did so. They were mere “rubber stamps’^ to record 
the election result, and exercised little more freedom of choice than the 
usual partisan slates of presidential electors. 

Problems of Convention Method. A simple way has been found, there- 
fore, to hold a nation-wide referendum on constitutional questions. Several 
points need to be noted, however. First, there is a clearcut referendum only 
when a single issue is presented. The voters do not vote directly on the 
proposed amendment, but on members to a convention. If two or more 
amendments were submitted at once, the issues would become more and 
more confused, and the delegates to the convention could not be so defi- 
nitely pledged. A state might provide in such case an advisory referendum 
vote on the several questions, but it could hardly be binding in the legal 
sense. Second, when only one amendment is submitted at a time, the con- 
vention becomes in no true sense a deliberative body. Its work can be 
done in an hour or less, by a single vote of members already pledged for or 
against the amendment. This is very far from the theory of the constitu- 
tional convention. Third, a number of state legislatures might interfere in 
the process by refusing to provide for the conventions. This might happen 
particularly in the case of amendments proposed to transfer powers from 
the states to Congress. Under its authority to pass laws “necessary and 
proper^^ to carry out the powers vested in the national government Con- 
gress might meet this situation, but new laws and machinery would prob- 
ably have to be devised. in any case the final vote on the amend- 

ment is by states, and a three-fourths majority of the states is required. 

It must be clear from the foregoing discussion that the pure theory of 
the making and changing of constitutions by conventions and popular votes 
has made but little headway in the national field. The ordinary national 
legislature, Congress, has proposed all amendments to date, and the ordi- 
nary state legislatures have been asked to ratify them in all cases but one. 

> 
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In that one exceptional case the state conventions used were simply regis- 
trars of the voters’ will, and not true constitutional conventions. 

Time Limits on Ratification. In proposing constitutional amendments, 
Congress has recently begun to specify time limits within which amend- 
ments must be ratified. The purpose in so doing is to make proposal and 
ratification a continuous or connected process, so that within a reasonably 
short period the whole procedure will be completed and there will be evi- 
dence of a real meeting of the minds of Congress and the states. Ratifica- 
tions spread over a period of fifty or more years, for example, would not 
indicate any real concurrence of opinion among the states at any one time. 
In proposing the Eighteenth Amendment, Congress set a period of seven, 
years within which time ratification, to be effective, should be completed. 
The right of Congress to set such a reasonable time limit was sustained 
by the Supreme Court/ 

The child labor amendment, submitted to the states in 1924, contained 
no time limit on ratifications. In 1925 both houses of the Kansas legisla- 
ture expressly rejected the amendment. Twelve years later both houses 
approved the proposal, but the vote in the state senate was so close that 
the opponents promptly applied to the state courts to prevent the secretary 
of the senate from certifying that it had carried. It was argued not only 
that Kansas had already rejected the amendment, but also that so long a 
time had passed since Congress proposed the amendment that it had lost 
its vitality. The state supreme court refused to act to stop the certiflcation, 
and the opponents resorted to the United States Supreme Court for a deci- 
sion favorable to their cause. That court refused to declare either that 
prior rejection of an amendment prevented later ratification, or that the 
thirteen years from 1924 to 1937 made such an unreasonably long period 
that the proposal had lost its vitality.® Badly divided on other points, the 
judges voted 7 to 2 that the question whether a constitutional amendment 
has been adopted is not a judicial but a political question, and one for 
Congress, not the courts, to decide. This decision makes clearer than before 
the tremendous power of Congress over constitutional amendments. 

Criticisms of Federal Amending Process. The first twelve amend- 
ments were adopted without great difficulty. Indeed the first ten merely 
carried out the -understanding that there would be a bill of rights. Then 
followed a period of sixty years (1804-1865) in which Congress proposed 
only two and neither was adopted. During the Civil War period the 
northern-controlled Congress proposed amendments to abolish slavery, and 
to guarantee Negroes citizenship and the right to vote. These proposals 

'^Dillon V. Gloss (1921), 256 U. S. 368. 

® Coleman v. Miller (1939), 307 U.'S. 433, $9 S. Ct. 972. 
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were not only pro-Negro but also anti-state rights and centralizing in their 
tendency. Southern opposition was so strong that Congress had to resort to 
very dubious methods, especially in the case of the Fourteenth Amend- 
ment, to get them adopted. Whether or not they could be adopted de- 
pended on what states and what governments Congress would recognize 
in the south. 

Some years later when farmer and labor groups procured the enactment 
of state and national laws to regulate business, break up monopolies, and 
impose a national income tax, and the Supreme Court took a turn to the 
right and began to invalidate much of this legislation, progressives generally 
began to complain that the amending process was too difficult, and even 
their conservative opponents thought they were secure against change 
through constitutional amendments. Both sides were rather surprised when 
the income tax amendment (XVI) and the one for the direct election of 
senators (XVII) were adopted in 1913. Right after the First World War 
came two others, the one on prohibition (XVIII) in 1919 and that on 
woman suffrage (XIX) in 1920, while in the depth of the Great Depres- 
sion (1933) came two more — the Twentieth, regulating the terms of the 
President and Congressmen, and the sessions of Congress, and the Twenty- 
first, repealing the Eighteenth Amendment. In each case two-thirds of 
Congress had proposed and three-fourths of the states had ratified the 
amendments. Thus the amending process seems to be reasonably workable, 
particularly in times of great stress and agitation. Indeed the opponents 
of the prohibition amendment thought the process was too easy. The 
experience with the child labor amendment,, submitted in 1924 and still 
unratified, reveals, however, the difficulty of getting state legislatures to 
relinquish further power to Congress. Since the Supreme Court has changed 
its views on the powers of Congress to regulate interstate commerce and 
employment connected therewith, the child labor amendment has become 
much less important. Indeed as long as the Supreme Court holds its pres- 
ent very liberal views toward the powers of both Congress and the state' 
legislatures, the whole federal amending process will have less significance,® 

B. ADOPTION AND AMENDMENT OF STATE CONSTITUTIONS 

State Constitutional Conventions. The theory of state constitution- 
making, worked out particularly in Massachusetts between 1778 and. 1780, 
makes a sharp distinction between the constituent power and the ordinary 
legislative power. It calls for the establishment of special constitutional 
conventions to draw up or revise constitutions, and to submit their pro- 

^ See ch. 10, below, espec. pp. 164-65, 
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posals to the voters without the intervention of the legislature. By 1800 
nearly all the original states had revised their constitutions or adopted new 
ones, by the convention procedure,^" and practically all the states later 
admitted to the union used the convention procedure for drawing up their 
constitutions. All the forty-eight state constitutions now in effect resulted 
from the work of conventions. On the other hand, while no state constitu- 
tion directly forbids future constitutional conventions, only thirty-six make 
express provisions for holding them, and only one. New Hampshire, sets up 
the convention method as the only one for proposing amendments. Eight 
states require the submission of the question of holding a constitutional 
convention to the voters at regular intervals ; New Hampshire, every seven 
years; Iowa, ten years; Michigan, sixteen years; Maryland, Missouri, New 
York, Ohio and Oklahoma every twenty years. 

Steps in Convention Procedure. The normal procedure for constitu- 
tion-changing by the convention method calls for the following actions. 
(The dates inserted suggest a time schedule that may be shortened in vari- 
ous ways. ) 

1. Action by legislature or by some state officer submitting to the voters 
the question whether a convention shall be elected to propose changes in 
the state constitution. (About April, 1943.) 

2. The holding of an election on this question. (Probably November, 
1944.) If the vote is favorable, the next steps are taken; otherwise the 
matter is dropped. 

3. Enactment by the legislature of a law providing for the size, composi- 
tion, and election of the convention, and appropriating funds for the con- 
vention. (About April, 1945.) 

4. Election of the convention members. (1945 special election, or 1946 
regular November election.) 

5. Meeting of the convention, formulation of its proposals, and submis- 
sion thereof to the voters for approval. (Possibly in time for 1946 elec- 
tion ; more likely in early 1948, for November election that year.) 

6. Election on the revised constitution or the amendments submitted by 
the convention. (Either November, 1946, as noted above, or more likely, 
November, 1948.) 

7. Counting of the ballots and declaration of the result by competent 
state officials, such as a “canvassing board.” (About December, 1946 or 
1948.) If the constitution or any amendments have been adopted, they are 
declared to be in effect as of a certain date following. 

In most of the states this whole course of procedure is necessary. Two- 

i^See Dodd, The Revision and Amendment of State Constitutions, ch. II; Dealey, 
Growth of American State Constitutions, < 90 . 111 . 
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thirds of the state constitutions require the popular vote (step 2) on whether 
a convention shall be called, and nearly all the others follow the same 
practice. It will be noticed that the voters participate three different times 
in the proceedings (steps 2, 4, and 6), with legislative actions preceding or 
intervening. Since state elections are usually biennial, and legislatures also 
meet as a rule only once in two years, the whole process may extend over 
nearly five years. This should be contrasted with the period of less than 
two years from the Annapolis convention, 1786, to the ratification of the 
federal Constitution in 1788. In the few states where the legislature meets 
annually, and where elections are annual, the elapsed time can be reduced. 
This can be done in other states also if special elections are provided for, 
but these are rather expensive. In any event, the convention itself needs a 
considerable amount of time if its work is to be well done. The net result 
is that the convention method is a slow and cumbersome one. The time 
required also is so long that the citizens find it difficult to maintain their 
interest from the beginning to the end of the process. The widespread news- 
paper publicity given to the proceedings in the meantime serves to arouse 
many persons and groups against particular things the convention is pro- 
posing long before the work is finished. 

Composition and Organization of Conventions. Constitutional con- 
ventions are single-chambered bodies. In size they tend to be large, run- 
ning to 100 members or over as a rule, in contrast to the 55 actual members 
of the federal convention, and thus they have been hampered in the doing 
of good work. Generally the members have been elected from the ordinary 
legislative districts, but there has been some tendency in recent decades to 
elect from larger districts, like Congressional districts, and even to have 
some members chosen at large. Expenses of members for travel and sus- 
tenance are always paid, and usually also a per diem amount up to a cer- 
tain maximum for services. Conventions have generally attracted into 
their membership some men of outstanding ability who would not seek 
membership in the legislature, but on the whole the ability of members is 
said to be not much above the legislative average. 

Powers of Constitutional Conventions. Once a constitutional conven- 
tion has assembled, it is free to control at least two important matters: (i) 
the substance and the form of the constitutional proposals it wishes to 
make, and (2) the manner in which they shall be submitted to the voters, 
(i) Legislatures in arranging for conventions have at times tried to dic- 
tate that the convention shall deal with only certain topics, and not touch 
certain others, but the practice is against such legislative interference. (2) 
The existing constitution itself usually lays down some regulations as to the 
submission of proposals, but the convention itself must decide, usually, 
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whether to submit (a) a single, complete revision of the constitution, on 
which the voters may vote but a single or “No,” or (b) a revised 

constitution covering most of the less controversial matters and a series of 
alternative propositions on the most controversial, giving the voters several 
choices, or (c) merely a series of separate amendments to the existing con- 
stitution, each to be voted on separately by the electors. Seven state con- 
ventions from Delaware to Louisiana have since 1890 declared their pro- 
posals in effect without a popular vote. This shows the high authority of a 
constitutional convention, but is contrary to common practice. 

Obstacles to Constitutional Revision. The manner in which proposals 
are submitted to the voters is exceedingly important. The framers of the 
original state constitutions, especially when new states were being formed 
for admission to the Union, had a relatively simple task. Today it is much 
harder. Society has become stratified. Vested interests of all kinds stand 
ready to defend their positions. Business groups, labor organizations, 
farmers’ associations, professional societies, civil servants, and others are 
organized to protect and improve their status. There is in many a state, 
also, the problem of city versus country, and everywhere that of party 
against party. Any attempt, for example, to change the apportionment of 
representation in the legislature between city and country arouses at once 
the party or section of the state whose representation is to be reduced. 
Similarly any move to change the taxing system awakens the opposition of 
those who will have to pay more taxes. 

Waning Importance o£ Conventions. Since about 1912, the voters 
have nearly everywhere turned against general constitutional revisions. 
Consequently it is necessary for a convention to allay all possible suspi- 
cions. Apparently one way to attain this end is to decide and announce 
early in its proceedings that it will propose only a series of amendments, 
each to be voted on separately. In this manner it may get at least a part 
of its proposals adopted. But by the same sign, it is much less a consti- 
tutional convention. It is a proposer only of amendments, and two other 
methods exist to get amendments proposed. The convention method 
seems best suited for the framing of a state’s original constitution. It is 
useful also for making systematic but mainly non-controversial general re- 
visions as was evidenced recently in Missouri. New Jersey and Georgia have 
recently tried commissions on constitutional revision, a new t3/pe of agency 
authorized by the legislature, to revise archaic constitutions and to report 
their recommendations to the legislature for further revision and sub- 
mission to the voters. The New Jersey proposal of a new constitution 
by this method was rejected by the voters in 1944 for a variety of reasons. 
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The Georgia revision, similarly proposed, was adopted in August, 1945,^^*^ 
Methods of Legislative Proposal. Today in all states except New 
Hampshire the legislature has the power to propose constitutional amend- 
ments, and in Delaware an amendment twice adopted by the legislature 
goes into effect without popular vote. During much of the nineteenth cen^ 
tury there was a tendency to make the amendment of constitutions more 
and more difficult. In some states both houses of the legislature in two 
successive sessions had to propose the same amendment before it could go 
to the voters for approval. In some others, the legislature was permitted 
to propose amendments only by an extraordinary majority, such as two« 
thirds or three-fifths, in both houses. In recent decades there has been 
some tendency to make the process more easy again. A fairly typical state 
amending procedure is that of Nebraska: 

Sec. I. Either branch of the Legislature may propose amendments to this 
constitution, and if the same be agreed to by three-fifths of the members 
elected to each house, such proposed amendments shall be entered on the jour- 
nals, with the yeas and nays, and published once each week for four weeks, 
in at least one newspaper in each county, where a newspaper is published, im- 
mediately preceding the next election of members of the Legislature. At such 
election said amendments shall be submitted to the electors for approval or 
rejection upon a ballot separate from that upon which the names of candidates 
appear. If a majority of the electors voting on any such amendment adopt 
the same, it shall become a part of this constitution, provided the votes cast 
in favor of such amendment shall not be less than thirty-five per cent of the 
total votes cast at such election. When two or more amendments are sub- 
mitted at the same election, they shall be so submitted as to enable the electors 
to vote on each amendment separately 

Today about one- fourth of the state constitutions require two successive 
legislatures to propose a constitutional amendment, usually by a simple 
majority vote, before it is submitted to the voters. In all the other states 
having a legislative proposal system, amendments are proposed by the leg- 
islature at only one session and submitted to the voters for adoption at the 
following election. In most of these states the vote required in the legis- 
lature is two-thirds or three-fifths of the members present and voting. 

This right of the legislature to propose amendments is hampered in a 
number of states by . constitutional restrictions of various kinds. In Ver- 
mont amendments may be submitted only once in ten years. In Indiana two 

Set Nat, Mm. Rev., voL 33, pp. T-S (1944) ; vol. 39, pp. 

459-63 (i 945 )- 

Nebraska Const., Art. XVI. Nebraska’s unicameral legislature now has the 
powers formerly vested in the two houses. 
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successive legislatures must propose an amendmentj and no new amend- 
ment may be proposed while another amendment is pending.^-* In Illinois 
an amendment may be proposed only by two-thirds of the members elected 
to each house, and becomes effective only if approved by a majority of the 
voters voting at the election; and the legislature may not propose amend- 
ments to more than one article at a time, nor to the same article of tenet 
than once in four years.^® 

Proposal o£ Amendments by Popular Initiative. The distrust of 
legislatures and the other factors that led to the movement for the initia- 
tive and referendum from about 1900 on, resulted in the establishment by 
thirteen states, three east and ten west of the Mississippi, of the right of a 
certain percentage of the legal voters, usually from 8 to 15, to propose con- 
stitutional amendments. This may be called the popular initiative in pro- 
posing amendments. The Michigan provision of 190S reads in part as 
follows : 

Amendments may also be proposed to this constitution by petition of the 
qualified voters of this state. Every such petition shall include the full text 
of the amendment so proposed, and be signed by not less than ten per cent 
of the legal voters of the state. Initiative petitions proposing an amendment 
to this constitution shall be filed with the secretary of state at least four months 
before the election at which such proposed amendment is to be voted upon. . , . 
Any constitutional amendment initiated by the people as herein provided, shall 
take effect and become a part of the constitution if the same shall be approved 
by a majority of the electors voting thereon and not otherwise. . . 

The rest of this section provides for the procedure in filling out and filing 
petitions, for publication of the proposed amendment before the election, 
and for the taking effect thereof if adopted. Nearly the whole procedure is 
handled by the secretary of state. The legislature has no way of prevent- 
ing the submission of such an amendment to the voters, and has in most 
states nothing to do with the measure. Thus under this plan the leaders 
of any popular movement are in position to get action despite the resistance 
or indifference of the legislature. 

In the states having this popular initiative on constitutional amendments, 
the legislature also has the power to propose amendments. As a result of 
having two parallel amendment procedures these states have, on the whole, 
an easier time in getting amendments than any others. In nine such states 
recently studied, 262 amendments were proposed by initiative and 512 by 
legislative action from 1904 to 1938, inclusive. All told, 93 of the first 
group and 244 of the second were approved by the voters, or better than one 

Indiana Const.;' Art. 16, secs, i, 2. Const., Art. XVII, sec. 2. 

III Const., Art. XIV, sec. 2. 
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per year per state. Constitutional change goes on steadily in these states 
and they are, in general, better able than others to keep their constitutions 
abreast of changing needs and conditions. While there is less central direc- 
tion of the course of constitutional change in the states having the initia- 
tive on amendments, no serious harm seems to have resulted from this. 
Amendments are, also, on the whole, as well drafted when they come up by 
the initiative process as when the legislature proposes them. 

Popular Ratification o£ Amendments. New constitutions, revised con- 
stitutions, and amendments, whether proposed by a convention, the legis- 
lature, or the popular initiative, are in nearly all states submitted to popu- 
lar vote for ratification, and go into effect only when approved by the legal 
majority. As a rule, amendments are submitted to the voters at the regular 
state elections in November of the even-numbered years. 

For the adoption of amendments much depends on the constitutional 
rule as to the majority required for adoption. The easiest and simplest 
rule is that of requiring a majority of those voting on the question. This 
is the rule usually applied in popular elections as well as in votes in legisla- 
tive bodies. Then voters or members who fail to vote on the question have 
no effect either in passing or defeating a measure. By abstaining from 
action, they tacitly submit to the decision of questions by others. In most 
of the states this ordinary or simple majority is all that is required, and it 
has not been seriously charged that constitutional amendment is too easy 
in these states. 

Nevertheless in a dozen states, a majority of the voters voting at the 
election” or some larger number is required for ratifying an amendment. 
This is something entirely different. The number of voters voting at the 
election is determined by the number of voters whose names are checked 
off on the polling lists, or by the number who vote for some high office such 
as that of governor. Of these a large percentage usually fail to vote on 
amendments. Thus one gets a result somewhat as follows : 

1. Voters voting at election, or for governor, 1,000,000. 

2. Voters voting on a proposed amendment, 800,000. (^Wes” votes, 
450,000; ^^No” votes, 350,000.) 

Notice that 200,000 voters have failed to vote on the amendment, from 
ignorance, indifference, or other cause. If voters /^voting on the question” 
prevail, the amendment has carried by 100,000 majority. If a majority of 
voters voting at the election” is required, the amendment has failed by 
50,001 votes— since a majority of 1,000,000 is 500,00 1, not 450,000. 

The difference is really a tremendous one, as the Minnesota experience 
shows. From 1858 to 1898, inclusive, a simple majority of those voting on 
the question was sufficient. Then certain interests, fearful of a prohibition 
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amendment and certain tax amendments, induced the voters to amend the 
constitution to require a majority of those “voting at the election.” Prior 
to the change three-fourths of all proposed amendments were ratified, but 
since then about three-fourths have been defeated. 

No figures are available as to the total numbers of amendments to state 
constitutions submitted to the voters from time to time in all states. A 
recent study reveals that there are over 2,000 amendments to the present 
forty-eight constitutions, or over forty apiece.’^^ Since the average age of 
constitutions is about seventy years, amendments average a little over one 
each two years, with the recent rate approaching one per year. This may 
be contrasted to twenty-one amendments to the national constitution in 
over 150 years, or one each years. Among the states there are equally 
striking differences. The Tennessee constitution, seventy years old, has 
never been amended because the process is so exceedingly difficult in that 
state. At the other extreme. South Carolina’s constitution has been 
amended 159 times, California’s 145 times, and Georgia’s 296 times since 
1877. Small wonder that Georgia’s needed rewriting. 

Why should there be such marked differences in the rates of constitutional 
amendment? Many factors contribute to the differences: difficulty or ease 
of amendment, rapidity of change in social conditions, progressiveness, and 
consciousness of new needs. One trend is noticeable in most states. Be- 
cause the first state legislatures with their very extensive powers made 
numerous mistakes, they fell under the suspicion of many different groups. 
The trend for over a century has been to write into state constitutions 
more and more substantive provisions so as to prevent the legislature from 
making changes. Even legislatures do this, apparently mistrusting their 
successors. Every, reformer also wants his pet idea enshrined in the con- 
stitution, beyond the reach of legislative hands. As such plans succeed, 
state constitutions grow longer and longer. In a recent compilation, the 
United States Constitution requires eleven pages, the Vermont constitution, 
shortest among the states, twelve pages, the average state 36 pages, and 
Louisiana 13 1 pages.^® The latter is an elaborate code covering many ordi- 
nary legislative matters — and because it is so long and detailed it requires 
frequent amendment. 

Constitutions and Social Change. The principle of change runs 
through all governmental arrangements. Social and economic conditions, 
human needs and ideas all undergo constant alteration. Governments need 
to be able to meet new conditions as they arise. A written constitution 

W. B. Graves and I. J. Zipin, in The Book oj the States, 1941-1942, pp. 45-55. 

’•^New York State Constitutional Convention Committee, Constitutions of the 
States and United States, Albany, 1938, .X, 1845 pages. 
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should be an instrument which, while protecting basic human rights and 
upholding standards of honesty and efficiency in government, frees legisla- 
tors and administrators from all unnecessary and archaic restrictions. A 
short constitution, dealing only with fundamentals, and liberally construed 
by the courts to encourage progress in government, might be the ideal con- 
stitution. On the other hand there is no great harm in a long constitution 
if it is not unduly restrictive. In other words, if the amending process is 
made simple and easy to operate, so that ordinary majorities can approve 
amendments without great delay, that will achieve much the same result. 
More questions will be decided by the voters through constitutional amend- 
ments, but the practice of popular participation in this way has morale- 
building as well as educational values for citizens. 

C. CHANGING THE BASIC LAWS OF LOCAL GOVERNMENT 

Many provisions of law creating and organizing local governments in the 
United States are embedded in state constitutions, and can be changed only 
through the processes of constitutional amendment described above. In 
fact, one of the biggest obstacles to a fundamental reorganization of Ameri- 
can local government lies in the difficulty of amending the state constitu- 
tions.^'^ Besides these constitutional provisions, there are the general stat- 
utes in each state that provide for counties, towns, villages, school districts, 
and other local governments. These 'can be changed by the legislature by 
the simple process of enacting new laws amending or superseding the old 
ones. Such changes are in fact made from session to session, at the behest 
of various groups. Laws so general that they apply to every county or 
every school district usually fail to meet the needs of certain local govern- 
ments, and so the legislatures have developed the practice of classifying 
local units — ^counties, for example — according to population, taxable wealth, 
and area, and enacting somewhat different laws for different classes. This 
results in considerable complexity in the laws, but makes somewhat easier 
the amendment of the laws for different classes. 

The first state constitutions, which in effect put no limits on the powers 
of the state legislatures, also made little or no provision to protect local 
governments from state control. In general the legislatures could legally 
do as they wished with local governments, since the latter were then, as 
they are now, agents of the state, and not independent units of govern- 
ment. Dominated as they were by rural interests and viewpoints, and 
often suspicious in any case of the mayors and councils of cities, early state 
legislatures kept rather strict control over city charters, and often inter- 

See for exaraple Howard P. Jones, ^‘Constitutional Barriers to Improvement in 
County Government,” If Rev., Supplement, voL XXI, pp. 525-542 (1932). 
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fered directly in local affairs. As the cities were growing rapidly in popu- 
lation and wealth, the opportunities for exploitation in connection with 
public buildings, streets, and public utilities were not overlooked in legisla- 
tive halls. What developed was a system of “special legislation,” whereby 
the legislature made and changed the charters and laws by numerous acts 
that named the places affected, such as New York, Philadelphia, and Balti- 
more. The leaders in urban places frequently resented such interferences, 
and a strong feeling for local self-government was fostered. 

Prohibitions against Special Legislation. The ^^evil of special legisla- 
tion” soon came to the attention of state constitutional conventions, but it 
was not until 1851, and in Ohio, that a direct and general prohibition of 
special legislation was written into a state constitution. The provision was 
that “the general assembly shall pass no special act conferring corporate 
powers.” Indiana in 1851 made a more limited attack on special legislation, 
and Iowa in 1857 followed suit.^^ 

The people who drew up these provisions were thinking just as much of 
purifying and improving the work of their legislatures as they were of giv- 
ing cities freedom from legislative interference, but in time the cities and 
even other local governments gained some protection. Today over two- 
thirds of the state constitutions prohibit to some extent special legislation 
for cities or for local government in general. These provisions vary a great 
deal and are not interpreted in the same way in all states. One of the more 
sweeping provisions, that of Minnesota {1892), reads in part as follows: 

In all cases when a general law can be made applicable, no special law shall 
be enacted; . . . The legislature shall pass no local or special law; regulating 
the affairs of, or incorporating, erecting or changing the lines of any county, 
city, village, township, ward or school district, or creating the offices, or pre- 
scribing the powers and duties of the officers of or fixing or relating to the 
compensation, salary or fees of the same or the mode of election or appoint- 
ment thereto; . . . [etc., covering a number of other specific prohibitions]. 
Provided, however, That the inhibitions of local or special laws in this section 
shall not be construed to prevent the passage of general laws on any of the 
subjects enumerated . . . and all such laws shall be uniform in their opera- 
tion throughout the State.^® 

Purpose of Such Prohibitions. The intent of such provisions is not to 
forbid legislative control over local government entirely, but rather to re- 
quire the legislature to act only by general laws, and to treat ail cities or 
all villages of the same class equally. A general law applying to all places 
of the same class must be passed, if any law is passed, and this means that 

McBain, The Law and the Practice of Municipal Home Rule^ pp. 64-80. 

Minn. Const., Art. 4, secs. 33, 34. 
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there is likely to be a more widespread resistance to the legislative pro- 
posals of special interests. Furthermore, general laws for a whole class of 
local governments are likely to grant powers to them, or give them options 
as to what they may do, since the legislators will find it hard to lay down 
uniform and rigid requirements. 

Special Legislation Still Occurs. In about a dozen states, mainly in 
New England and in the south, there , is no prohibition against special legis- 
lation. Thus in Massachusetts every legislative session passes acts that 
change the basic laws of cities and towns. Each relates by name to a. 
single place — Boston, Cambridge, Haverhill, or some other. Some of these 
laws command, others authorize, things to be done. Decisions in countless 
local affairs are made in the statehouse at Boston. So complete a regime 
of special interference in local affairs is not to be found in the states where 
special legislation has been prohibited by the constitution. In Massachu- 
setts a substantial separate volume of special laws is published after each 
session, but not so in most other states. It must be said, however, that the 
motivation for special legislation still exists, and that it sometimes gets 
results in spite of constitutional prohibitions. The officers in a certain 
county want their salaries raised; the businessmen in a particular city 
want the city to erect a special kind of convention hall, or a wharf ; or some 
group of property-owners want exemption from paying for certain local 
improvements. A friendly member of the legislature introduces a bill for 
the purpose. In so doing he tries to make it apply to the single city or 
county concerned by putting that local government in a class by itself, and 
he argues for the passage of the bill on the ground that it affects only one 
place. Here are a few gems of this kind of legislative hocus-pocus— acts 
that are really special but seem to be general: 

The city council of any city of the first class having a population of 150,000 
inhabitants, wherein a public avenue of not less than one hundred feet in 
width is now projected to be known as Gilbert Avenue, is hereby authorized, etc. 

In each county in this state now or hereafter containing 36 full or frac- 
tional congressional or 30 organized townships only, having a total area of not 
more than 670,000 acres nor less than 665,000 acres, and having an assessed 
valuation of not less than $10,000,000, nor more than $20,000,000, including 
moneys and credits, and having a population of not less than 22,000 nor more 
than 30,000 inhabitants, the county treasurer shall receive a salary of $3,000.00 
.per annum.^^' ^ 

^0 The first act here quoted was an Ohio act of 1868 intended for Cincinnati. See 
Mumo, The Government of American Cities, 1912 ed., pp. 55 0. The other is from 
Minnesota 1933, ch. 12. 
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Many legislative acts of this tjrpe are not “laws” at all, for in many 
cases they are clearly unconstitutional as special legislation. They desig- 
nate a particular place without frankly naming it. They do not apply to 
all the members of a class, and hence are not general laws. Unfortunately, 
however, they are passed and printed as laws, and carried out as such be- 
cause in most cases no taxpayer contests them in court. 

Exceptional Cases of the Largest Cities. States like New York, Penn- 
sylvania, and Illinois, while forbidding special legislation, found it wise to 
make special provision to meet the needs of their largest cities. In New 
York, by the constitution of 1895, if legislature enacted any law for a 
single city it had to be submitted to the local authorities concerned for 
approval — to the mayors in the case of first class cities — and if disapproved 
by them could not go into effect unless repassed by the legislature. This 
device was moderately successful in giving the local authorities some control 
over special legislation obnoxious to the city. The present constitution au- 
thorizes the legislature to enact special laws for particular cities only if 
the mayor and two-thirds of the local legislative body so request, and then 
only if two-thirds of the state legislature concur.-^ 

In Pennsylvania, by constitutional provision Philadelphia stands alone in 
the first class, and Pittsburgh alone in the second class of cities. Thus the 
legislature can act separately for these large places, without local approval. 
In Illinois, Chicago was put in a class by itself, and laws passed by the 
legislature for Chicago alone become effective only if approved by the 
voters at an election. 

Optional Charter Laws. A limited local control of the city charter is 
provided in some states through “optional charter” laws.. These are legis- 
lative acts that outline several different forms of city government and per- 
mit the voters in each city by petition and local election to adopt any one 
of the options. Such laws are useful in states like Massachusetts where 
cities have no power to draft and adopt their own charters. A city may 
shift from one plan of city government to another, but only the legislature 
may change the details of the plan. 

Demand for Home-made Charter Changes. Even where the constitu- 
tion prohibits special legislation the final power to approve changes in city 
charters and in other local government laws ordinarily rests with the leg- 
islature. What cities have especially desired is the right to frame and 
adopt their own charters of local government. The prohibition of special 
legislation led logically to a search for a constitutional method of achiev- 
ing this result. The city charters in effect almost everywhere were long 
and complicated documents, different for each municipality, and requiring 

New York Const., 1938, Art. IX, sec. 2. 
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frequent change to meet changing conditions and needs. When the legisla- 
tures could no longer amend these charters at local request by special laws 
for different cities, the latter found themselves hampered as never before. 

The Missouri constitution of 1875 pointed the way to a new method. 
Under that constitution St. Louis and Kansas City were authorized to for- 
mulate, adopt, and amend their own charters, subject to the constitution 
and general laws of the state. The provision in its present form covers all 
cities of over 10,000 inhabitants and reads in part as follows: 

Any city ha\dng more than 10,000 inhabitants may frame and adopt a 
charter for its own government, consistent with and subject to the Constitution 
and laws of the state. . . . [Here follow the provisions for electing a commis- 
sion of citizens to frame the charter.] The charter so framed shall be sub- 
mitted to the electors of the city. ... If the charter be approved by the voters 
it shall become the charter of such city. . . . [ Subsequent amendments may be 
proposed by either the charter commission, city council, or ten per cent of the 
voters, and adopted at an election.] 

Constitutional Municipal Home Rule. Presently other states adopted 
this device, California in 1879, Washington in 1892, and then states farther 
east, until today eighteen states permit cities to make and change their own 
charters. Included in the list are such states as New York, Ohio, Michigan, 
Wisconsin, Minnesota, Oklahoma, and Texas. All told 26 of the 41 Ameri- 
can cities of over 200,000 population now have this power, and a very con- 
siderable number of smaller places as well. In Minnesota any city or vil- 
lage, no matter how small, may exercise the power, but in most states only 
the larger places (over 3,500 population in California, over 20,000 in Wash- 
ington, and so on) may use it. 

The power is generally called that of constitutional municipal home rule. 
It may be defined as the power conferred on cities by the state constitution 
to make and change their own charters within the limits of law. It is con- 
ferred in each state by the constitution, since it is very doubtful whether 
the legislature of the state could delegate this charter-making power to the 
cities. In effect this power transfers to the cities themselves the right to 
enact those special changes in their local laws and charters which the leg- 
islature is forbidden to make when special legislation is prohibited. 

Home Rule Charter and State Constitution. This is a very interest- 
ing experiment in local self-government. Just as the states can make and 
change their own constitutions without consulting the national government, 
so the cities having home rule powers make and change their own basic 

Missouri Const., 1945, Art. VI, secs. 19, 20. 
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laws^ called charters, without consulting the state legislature."® When a 
state puts something into its constitution that violates anything in the na- 
tional constitution, laws, or treaties, nothing is done about it until some per- 
son adversely affected brings a case into the courts, and then the latter 
decide that the state constitutional provision is unconstitutional and void. 
Likewise when a home rule city puts into its charter any clause that vio- 
lates the state constitution or laws, it stands as a part of the charter until, 
in due course of time, some lawsuit brought in the courts tests the validity 
of the disputed clause, and it is held either legal or illegal. The state su- 
preme courts in all states that authorize municipal home rule have handed 
down numerous decisions setting the limits to the charter-making powers 
of the cities.^^ 

The parallel between home rule charters and state constitutions goes 
even farther. Just as constitutional conventions have been used to draw 
up state constitutions, so in home rule cities there are specialty elected or 
appointed bodies called ^^charter commissions” or ^^boards of freeholders” 
that have the power to draft city charters. The procedure is much the 
same, although it varies somewhat from state to state. On the petition 
of a certain percentage of the voters, or by resolution of the council on its 
own motion, the voters are called upon to elect the members of a charter 
commission. The number of members is usually small, and the election is 
at large. Expenses are usually paid from the city treasury, but not salaries. 
The commission members meet, organize, study the existing city govern- 
ment, and draw up a new charter, or amendments to the old one, which 
are then submitted to the voters for adoption or approval at a regular or 
special election. As in the states, so in the home rule cities, the regular 
legislative body (state legislature, city council) has little or no power to 
obstruct the submission of charter proposals by the constituent body (con- 
stitutional convention, charter commission). 

Difficulties in Charter Amendment. Much of the success of the home 
rule charter plan depends on two factors. First comes the extent of the 
powers the cities may exercise in making their charters. If the state consti- 
tutional provision, or the decisions of the courts, are unduly restrictive, and 
there is little the city can accomplish, the voters will not take great inter- 
est. Second comes the problem of the difficulty of adopting and amend- 
ing charters. Where ordinary majorities have the right to rule, charter 

California is exceptional. In that state home rule charters after adoption by 
the voters must be submitted to and approved by the legislature. 

These cases are analyzed for each state in McBain, The Law and the Practice 
of Municipal Home Rule, and . McGoldrick, Law and Practice of Municipal Eofne 
Rule, 1916-1930. 
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changes can be made without undue difficulty, but where especially high 
majorities are required the obstacles are often so great as to discourage 
reform. Thus the larger cities in Minnesota, where three-fifths of all the 
“voters voting at the election’’ are required to adopt a charter amendment, 
find it very hard to bring about amendments — and many groups of citi- 
zens have returned to the practice of asking the legislature to pass laws 
to overcome local charter difficulties. This of course undermines the whole 
power of home rule. On the other hand, in California, Ohio, and other 
states, where simple majorities of those voting on the question decide the 
issue, municipal home rule is a much more active and successful principle. 

In most of the states that authorize municipal home rule the city council 
may submit charter amendments to the voters, as the state legislature sub- 
mits constitutional amendments. The popular initiative for submitting 
amendments is also authorized in most of these states. There are also 
many variations in home rule laws and practices in the different states. 
New York, for example, permits the local council (called the municipal 
assembly where it consists of two chambers), to make certain minor amend- 
ments to the local charter without submitting them to the voters, and also 
to submit whole new charters for the voters’ approval. 

Home Rule for Counties. Up to a few years ago the home rule power 
had been given only to incorporated places — cities, or cities and villages. 
But Americans frequently follow the line of reasoning that what is good 
for the state is good for the city, and what is good for the city is good for 
the county or any other unit of local government. When those seeking 
the reform of county government in the large and populous counties found 
themselves checked by constitutional provisions and the indifference of 
legislators, they conceived the idea that counties” also should have home 
rule, i.e., the power to adopt and amend their own “charters.” Thus on 
local initiative, and by the adoption of a “county home rule charter,” the 
county might be better able to set its government in order. Already three 
states — California, Texas, and Ohio — ^have by constitutional provision au- 
thorized counties to adopt home rule charters, Maryland authorizes it for 
Baltimore, and New York provides for a limited kind of county home rule. 
The procedure in the adoption of county charters is much the same as in the 
case of municipal home rule. 
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Vart Three 


GENERAL INTERNAL ORGANIZATION 

8e THE TREND TOWARD DEMOCRATIC 
ORGANIZATION 


Organization Defined. Every unit of American government has its 
area, its population, and its constitutional or legal basis. Another com- 
mon characteristic is a certain arrangement of its officers and their powers 
into a working organization for exercising public authority. This thing 
called the “organization” of a government may be defined as the normal 
operating arrangement and relationships of the different branches and sub- 
divisions of a government. In the large there are the relations between the 
so-called legislative, executive, and judicial branches. Each of these in 
turn has its own internal arrangements, such as two houses, certain officers, 
and committees in many legislative bodies. Indeed, even a single committee 
has its problem of organization or inner relationships, so that the descrip- 
tion of organization must come right down to describing individual offices 
or positions and their relations to others. Such description is usually in 
generic and official terms, as that “the governor has such and such powers 
and relations to the legislature,” but for purposes of illustration reference 
may be made to particular officers by name, as Governor A1 Smith or 
President Woodrow Wilson. 

Major Issues o£ Governmental Organization. The problem of govern- 
mental organization is in fact somewhat broader than the previous illustra- 
tions suggest. In the United States, because of its great extent, compli- 
cated structures, and democratic leanings, three great groups of questions, 
distinct yet related, have through three centuries engaged the thought of 
political leaders. 

I. Federalism and Central-Local Relations. Federalism implies the 
existence of a central or national government over an area that also has 
autonomous state governments exercising their own powers. , Within the 
states are the more local governments. How shall powers and functions 
be divided between nation and state, and between the state and local gov- 
ernments? What relations shall exist between them, and what checks shall 
one have upon another? These questions, sometimes referred to as “the 
division [not separation] of powers territorially” are such important prob- 
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lems of organization as to justify discussion in separate chapters (13 and 
14, below). 

2. Separation of Powers within Each Unit. By the “separation of 
powers” is meant the allocation of their distinctive and appropriate powers 
to the legislative, executive, and judicial branches of a single government, 
and the establishment of their working relations. If legislation is the 
appropriate function of the legislative body, should the chief executive, 
President or governor, ha'^ power to veto legislative acts? Should the 
judiciary have the right to refuse to enforce an act of the legislature or of 
the executive? Such powers of interference exist as parts of a mechanism 
called “checks and balances” to keep the separate authorities in their al- 
lotted places. “Separation of powers,” and the general system of “checks 
and balances” are closely related and will be dealt with analytically in the 
next chapter (9). The power of the courts to review legislation and to 
declare it unconstitutional is so important as to justify separate considera- 
tion (Chapter 10). Are these questions of governmental organization? 
Certainly, because they relate to the powers of principal departments and 
their relations to each other. 

3. Control by Voters over Government. In a country that practices 
popular or democratic control, the relationship of the electorate to the offi- 
cial branches and officers of government is a necessary phase of govern- 
mental organization. In a sense the electorate is itself a branch of govern- 
ment that influences and controls the actions of other branches. In the 
New England town, for example, the meeting of the voters is the central 
organ of government. Both the states and the nation as a whole have ex- 
perienced historic conflicts over questions of voter-participation in govern- 
ment. Hamilton and Jefferson were deeply and instinctively opposed on 
this issue, as were progressives or liberals and conservatives or “reaction- 
aries” in recent decades. States tend to be either democratic, or aristocratic, 
or even dictatorial,, in their forms of organization. In the United States 
this conflict has been kept within rather narrow limits. Outspoken advo- 
cates of monarchy or dictatorship have been relatively few, and the debate 
has turned upon having more or fewer voters, and more or less participation 
by them in government. 

These three groups of questions, (a) central-local relations, (b) the inter- 
nal organization within each unit, and (c) voter-control over governmentj 
all are very closely related. When dealt with, as they must be, in separate 
chapters, their interrelationships will be assumed. Historically, these ques- 
tions have arisen in various forms and combinations. It is the main purpose 
of this chapter to trace out briefly the developments under the second and 
third headings, particularly since 1776. This discussion may help to show 
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that forms of human government are dynamicj ever-changing things, and to 
prepare the mind of the reader for other changes that lie ahead. It may 
serve to illustrate, also, how human ideas and acts of choice influence gov- 
ernmental organization. 

Definitions. In this and the next following chapters a number of terms 
must be used that will be more fully explained and illustrated later. Some 
preliminary definitions are in order. Defnocracy here will mean political 
democracy, and we should like to repeat the definition given at the beginning 
of Chapter i, that it is that form of government in which : (i) a large part of 
the adult citizens are permitted to vote; (2) there is freedom of speech, free- 
dom of press, and freedom of choice by the voters at elections ; (3) the prin- 
cipal policy-determining officers of the government come up for election at 
reasonably frequent and regular intervals; and (4) it is settled custom that 
those who are defeated at the election will withdraw peaceably from office 
^ and those who are elected will take office and will endeavor to carry out the 
will of the voters as expressed at the election. 

Separation of powers, onA checks and balances likewise have already been 
briefly defined. Jtidicial review refers to the power and the practice of the 
courts of law, when cases are brought before them, of examining legislation 
to determine whether it is constitutional. Judicial veto is a rather inaccu- 
rate expression for court decisions that hold particular legislative acts to be 
unconstitutional. Executive veto means the power of the executive — Presi- 
dent, governors, and mayors — to defeat the legislation of their corresponding 
legislative bodies by declining to give their approval. 

Forms of the Colonial Governments. In Chapter 2 the forms of the 
colonial governments (prior to 1776) were outlined, and the essential ideas 
and practices were briefly stated. The reader will recall that under the 
British monarchy the colonies enjoyed varying degrees of self-government, 
that usually only one chamber of the colonial legislature was elected by the 
voters, that the electorate generally consisted of the owners of property, that 
the executive and the courts were, except in a few colonies, responsible to 
the British government rather than to the people of the colony, and that 
Such institutions as the executive veto, central review of colonial legislation, 
and a sort of separation of powers were well established in practice and in 
common thought. Here was indeed a very limited sort of democracy held 
in leash by a variety of central controls. 

The First State Governments. The first state governments (177^-79), 
set up under revolutionary legislatures or conventions of the people, intro- 
duced certain novel principles of organization.^ First, the suffrage was 
somewhat extended, so that a number of persons not previously authorized 

^ See also ch, 3, pp. 31-36, above. 
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were permitted to vote. Second, both chambers of the legislature, where 
there were two, became popularly elected. Third, the governors and the 
courts were in effect brought under the legislature ; the executive veto tem- 
porarily disappeared. The revolutionary legislative bodies not only claimed 
and exercised wide powers of government, but were also practically un- 
checked by other branches of government. 

Separation of Powers. It is true that some of these earliest state con- 
stitutions contained express provisions for the separation of powers. Thus 
the Virginia constitution of 1776 asserted 

That the legislative and executive powers of the State should be separate 
and distinct from, the judiciary; . . 

This is not as complete a provision for separation as in later constitutions : 
it leaves the legislative and executive still not clearly separated ; and it is 
known that the separation was not achieved in practice. With British and 
American armies in the field, with the economic processes and the social life 
of the people upset by the war of armies and classes, the legislatures, repre- 
senting the revolutionary forces, often' took drastic actions. Many particu- 
lar exercises of powers seemed abusive, especially to the conservative classes, 
and difficulties that may have been inseparable from the times and condi- 
tions were charged up to the form of the state governments. Not only the 
ultraconservatives, but such comparatively liberal persons as Thomas Jeffer- 
son and James Madison found the chief fault to lie in the nearly unlimited 
powers of the state legislatures. Jefferson’s views have already been quoted 
and those of Madison appear in The Federalist,^ 

Form of Government in Massachusetts, 1780. As described in Chap- 
ter 3, the Massachusetts constitution of 17S0 marks a definite movement 
toward a more conservative type of government with a positive separation 
of powers. Its provisions on the latter point, still in effect as a part of the 
state Bill of Rights, read as follows : 

XXX, In the government of this commonwealth, the legislative department 
shall never exercise the executive and judicial powers, or either of them: the 
executive shall never exercise the legislative and judicial powers, or either of 
them: the judicial shall never exercise tlie legislative and executive powers, or 
either of them: to the end it may be a government of laws and not of men.'*' 

To make effective this drastic separation, the two houses of the legislature 
and the governor were made separately elective by the voters, not one de- 

^ Declaration of Rights, sec. 5. 

® See ch. 3, p. 41, above, and The Federalist, No. 47. 

* Bill of Rights, sec. XXX. It is interesting to note that the separation of powers 
is treated as one of the fundamental rights of the citizen. 



TOWARD DEMOCRATIC ORGANIZATION 11 S 

pendent on the other, and the judges of the courts, though appointed by 
the governor with the consent of the council Aere to hold office during good 
behavior and could be removed only on the joint address of the two houses 
approved by the governor, or by impeachment.^ Other clauses, too numerous 
to summarize, provided “checks and balances” that further clinched the 
principle of separated powers. On the other hand. /in its p rovisions for po p - 
ular election the Massachusetts form of government was more ^mocratic 
than most state governments of the time. { 

Original Form of National Government. The Federal convention of 
1787, while continuing the conservative swing of the times, did not go as far 
as Massachusetts either in separating powers or in providing for popular 
election. While the usual three departments were set up in the national 
government by three separate articles of the Constitution, the principle of 
separation was not riveted down by any such express declaration as that in 
Massachusetts. There was inserted, however, the following clause : 

. . I no person holding any office under the United States shall be a member 
of either House [of Congress] during his continuance in office.® I 

This vagueness in the separation of powers in the national government has 
left it largely to Congress and the courts to determine how much overlap- 
ping shall be permitted. Nevertheless the framers clearly intended to estab- 
lish at leastfa partial separation of powers|and the courts have so con- 
strued the constitution. 

With respect to popular election, the Federal convention definitely re- 
jected proposals for the direct election of the President, and when the Con- 
stitution finally came from its hands only one-half of one of the three 
branches was under direct popular control. Members of the larger house 
of Congress were from the first made elective in each state by the voters 
qualified to vote in that state for the most numerous branch of the state 
legislature.® Senators in Congress were to be elected by the state legisla- 
tures, and they were so elected for over a hundred years.’' The President 
and Vice-President were to be elected by Presidential electors in each state, 
themselves “appointed” in such manner as the legislature thereof should 
direct.® Some states for a number of years had the legislature choose Presi- 
dential electors. Finally the judges of the Supreme and inferior courts of 
the United States were to be appointed by the President (not directly 

® U. S. Const., Art. I, sec. VI, par. 2. 

® U. S. Const., Art. I, sec. II, par. i. 

S. Const., Art. I, sec. Ill, par. I (now superseded by Amend. XVII). 

® U. S. Const., Art. II, sec. I, par. 3 (now superseded in part by Amend. XII), 
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elected) with the advice and consent of the Senate (aiso not directly elected) 
and were to hold office during good behavior.® 

Original National Government Not Democratic. Under the definition 
of democracy previously given, the original national government fell far 
short of being democratic. Such important policy-determining positions and 
bodies as the Presidency, the Senate, and the Supreme Court (which proved 
also to be policy-determining) were beyond the direct control of the voters. 
Only the members of the House of Representatives were popularly elected, 
and this house had no direct control over appointments or treaties. 

When the times are considered, the new national government was not ex- 
cessively undemocratic, and it was a victory for those who wanted a re- 
public, but there were numerous leaders and citizens who felt that the Con- 
stitution was anti-democratic, even monarchical. Much of the opposition 
to the adoption of the Constitution was based upon this feeling. The excite- 
ment caused by the French Revolution made the fires of democratic faith 
burn even hotter. Washington was bitterly assailed for his monarchical 
tendencies. Parties began to crystallize, partly around this issue of democ- 
racy, with Jefferson heading the party of state rights, liberty, and democ- 
racy; and Hamilton, John Adams, and others striving to hold together the 
Federalist party which stood for a strong national government and the op- 
position to the populace.^® Jefferson was no extremist, but he had firm faith 
in the self-governing ability of the large farming class which then comprised 
most of the American people. To Hamilton the people was “a great beast,” 
for, said he, “Men in the mass seldom judge or determine right.” Thus 
the issue was joined between the two great leaders in Washington’s cabinet, 
and between the two major parties, the Democratic-Republican of Jefferson, 
later called simply the Democratic party, and the Federalist party of Hamil- 
ton, with its several successors. 

The National Government as a Model for States and Cities. Before 
this struggle could develop its full effects, the national government was seen 
by many men to be a distinct success. It began to collect taxes, to pay the 
common debts, to restore public credit, and to provide for the common de- 
fense. A national pride began to develop in the Constitution and in “the 
American plan” of government with its three separate departments. Natu- 
rally men began to attribute much of the success to the form of the govern- 
ment. Thereupon one state after another, revising its constitution, pro- 

® U, S. Const., Art. II, sec. II, par. 2; Art. Ill, sec. I, par. i. 

See Beard, The Rise of American Civilization, vol. I, ch. VIII, pp. 336-90. 

For the contrasting views of Hamilton and Jefferson, see two little books edited 
by James Truslow Adams, Hamiltonian Principles, espec. pp. v-xviii, 31-44, and 
Jeffersonian J'rinciples, espec. pp. v-xx, 1-23; also Claude G. Bowers, Jefferson and 
Hamilton; The Struggle for Democracy in America, Boston, 1925. 
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ceeded to pattern its government upon that of the nation, with some features 
of the Massachusetts plan included. The governors in one state after an- 
other became elective by the voters. Definite provisions were made for the 
separation of powers, but the governor was not as a rule given as extensive 
powers as belonged to the President. He received the veto power, but not 
complete executive or appointing authority. Also in such cities as Balti- 
more and Philadelphia, the desire arose to have the city government pat- 
terned after the state and national model, and so the separate elective 
executive (mayor) and some featurte of the separation of powers began to 
appear in city charters before 1800. What was good for the nation was 
supposed to be good for the state, and even for the city. The notion of 
separating the three departments, and using such checks as the veto power 
and legislative approval of appointments, became so ingrained in Ameri- 
can thinking that they often appeared to be simple laws of nature instead 
of what they were, devices formulated by men at definite historical times to 
achieve specific purposes. 

Democratic Ideas of Government in the Nineteenth Century. In the 
years under Jefferson, 1801-1809, and in the following decades under an al- 
most unbroken line of Democratic Presidents, the democratic movement 
made surprising headway in changing die forms of American government. 
By the time of Jackson’s administration (1829-37) the democratic faith ex- 
ercised an almost complete sway over American political thinking. Ideas 
that only minorities had dared espouse in earlier English and Ameri- 
can history became the common stock of the majority in almost all the 
states. Very few leaders dared to question either the ^Sovereignty of the 
people” or the capacity of the people to do all things. In truth, the old aris- 
tocracies were losing their control in the northern states and none had estab- 
lished themselves in the middle west; only in a few southern states did the 
old planter aristocracy continue to wield considerable power. The demo- 
cratic ideas about government that came to prevail and that were written 
into state constitutions and laws in most of the states^® were somewhat as 
follows: 

1796 some citizens of Philadelphia petitioned the state legislature to render 
the charter of the city more conformable to the frame of government of this Com- 
monwealth.” Anderson, American City Government j 'New York, 1925, pp. 299-300; 
from Allison and Penrose, 1681-1887, p. 63. 

No history of American political theory gives an adequate account of these ideas. 
They will be found recorded in state constitutional convention debates, state consti- 
tutions, and laws, rather than in the writings of important men. See B. F. Wright, 
A Source Book of American Political Theory, New York, 1929, pp. 3^7-433: passim; 
C. E. Merriam, A History of American Political Theories, New York, 1910, pp. 143- 
302 passim; R. G. Gettell, History of American Political Thought, pp. 
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1, The equality of all white men in all things political and governmental 
was the basic article of faith. Few men dared to deny it, 

2. The right of every white man to participate in politics as a voter, 
without proving that he owned property or belonged to a particular church, 
followed as a matter of logic. Most of the states abolished property tests 
lor voters in the years before the Civil War. 

3, It followed, too, that the voters must be allowed to elect all public 
officers, minor as well as major ones, judicial and executive as well as legis- 
lative — ^national, state, and local. The theory of separation of powers calls 
for extensive popular election of public officers, and in the theory of democ- 
racy only through direct election can government be kept responsive and 
^^close to the people.” Not efficiency but responsiveness to popular desires 
was the goal; direct election the one sure way to attain it. The list of 
elective officers grew steadily longer. 

4. In addition, since the people are sovereign, they should have the right 
to approve constitutions and amendments. 

S* To reinforce this direct popular control of the government (a) terms 
of office must be short, and (b) elections frequent (annual or biennial), 
while (c) rotation in office would prevent the rise of a dangerous permanent 
class of officials, and (d) local residence requirements would ensure the elec- 
tion of only those who were known to the people. These various provisions 
appeared in many state constitutions. 

6. Since government is really a simple business of the common people, all 
special requirements of training, age, and experience are repugnant to democ- 
racy. In one state after another, the constitutions permit any voter to be 
elected to any except a few high judicial offices ; in many states one need 
not be a lawyer to be elected county attorney, or a man of education to be 
elected state or county superintendent of schools. 

7. This distrust of experts in government, of people better than the com- 
mon man, gives powerful support to the spoils system in appointive office. 
It is not surprising that the coming of this type of democracy in the early 
nineteenth century was accompanied by the spread of the spoils system: 
the dismissal from office of men appointed by the defeated party so that the 
workers of the victorious party could get the jobs. Political parties based 
upon the spoils system became almost a part of the system of government. 

8 . Along with these ideas went naturally the thought that areas and units 
of government should be small, so that each little community could manage 
its own affairs, and many local offices could be available to the voters. The 
organization of tens of thousands of small school districts and the incor- 
poration of thousands of townships and little villages, was one method of 
keeping government close to the people. 
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9. Finally since poor men should have equal chance with others at politi- 
cal positions, salaries or, at least, expenses of office should be paid for every 
public office and employment. 

These ideas may be summed up as (a) great faith in the common man, 
(b) distrust of government, and especially of experts, bureaucrats, and stran- 
gers, and (c) a confidence that the cure for the ills of government is greater 
participation by the average citizen in every governmental process. 

Later Democratic Proposals. Later in the nineteenth and early in the 
twentieth century came an insistence upon additional democratic devices, 
such as 

10. The nomination directly by the voters of candidates for public offices 
(direct primaries). 

11. The right of the voters to initiate measures such as state constitutional 
amendments, state laws, and local ordinances (initiative), and the comple- 
mentary right to have such measures referred to the voters for action 
(referendum). 

12. There came too the demand that the voters have the power to recall 
public officers and to force them back into private life before the end of 
their regular terms (recall). Some even urged the recall of unpopular judi- 
cial decisions. 

The preceding twelve points summarize democratic ideas rather than the 
results achieved thereby in changing the American form of government. 
How did this stock of ideas affect the several levels of government ? In 
general the national government has responded least to these ideas, the local 
governments most, with the states in intermediate position, as will be seen. 

DEMOCRATIC THEORY AND SEPARATION OF POWERS 

While democracy was marching triumphantly on its way toward domina- 
tion of the state governments, the separation of powers, accepted as a part 
of American democratic theory, was being developed in a way that proved 
in the long run to be something of a stumblihg block to the achievement of, 
popular wishes. Legislative supremacy in state governments, condemned in 
principle, continued in fact for some time into the nineteenth century. But 
the legislature was due for a substantial wing-clipping. Effective as a critic 
of the executive, it proved to be weak and without adequate and responsible 
leadership when charged with running the government itself. Then, too, as 
a numerous body of men it jacked something of the dynamic qualities of 
leadership that one man can possess. 

In this situation the governor in several states, despite his rather limited 
legal powers, began to draw popular leadership away from the legislature 
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into his own hands. Even in the first third of the nineteenth century, some 
governors arose who captured the public imagination. And then in the na- 
tional sphere came Andrew Jackson— a vibrant, powerful, violent, popular 
figure, condemned by the elite as uncouth and ignorant, but admired by 
large numbers of voters as a strong man of the people. He made the Presi- 
dency an executive position of vigorous and defiant leadership. He crossed 
swords, not without success, with both Congress and the courts. He made 
it clear that the executive was equal to either of the other branches of gov- 
ernment. Thus in both national and state governments, the executive shook 
off old shackles and traditions of inferiority, in order to assume among the 
three departments the equal station to which these leaders felt it was 
entitled. 

But if the common people were interested in strong executive leadership, 
the business community in general was fearful of legislative power and ex- 
cessive governmental interference in the private business of exploiting a 
continent. They roused public sentiment against strong legislative power, 
and proceeded to get such changes in the distribution and extent of gov- 
ernmental powers as would weaken the legislature. On the one hand they 
favored and supported the right of the courts to declare legislative acts 
unconstitutional. This power rose steadily in the states, and from 1857 
onward was more frequently asserted by the federal Supreme Court. 

On the other hand they supported other checks and limits on legislative 
action. Through changes in state constitutions, the governor’s veto power 
was extended ; legislative sessions were first limited to one a year, then to 
one in two years ; and in due time their duration was also limited. Provi- 
sions dealing with taxation and finance, for example, became longer and 
longer, i.e., more restrictive of legislative power. The same was true re- 
specting provisions on banking legislation. Prohibitions against special leg- 
islation struck at the substance of state legislation as well as its form. And 
the comrts stood ready at all times to enforce state constitutional provisions 
against doubtful legislative acts. Thus state legislative powers were consid- 
erably reduced while the executive and the judiciary waxed stronger. The 
adoption of the federal Constitution, and later of the Civil War amend- 
ments, struck even more sharply against state legislative authority. 

Thus it happens that certain developments in the separation of powers 
and checks and balances, though accepted in democratic theory, weakened 
the legislatures, especially in the states, so that when the time came that 
demdcracy desired programs of positive social legislation, legislative power 
was not wholly adequate to meet the demands. Other democratic ideas had 
effects somewhat as follows : 
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EFFECTS OF DEMOCRATIC IDEAS ON GOVERNMENT 

Effect on National Government, i. By the Fifteenth and Nineteenth 
amendments, suffrage rights equal to those of white men were legally ex- 
tended to Negroes and to women citizens. These tremendous extensions of 
suffrage rights, though in part ineffective, have affected democratic processes 
at all levels of government. 

2. The election of the President and Vice-President has become almost 
direct election. The Presidential electors are now everywhere elected by 
the voters, and they uniformly carry out the will expressed by the voters. 

3. Through the party system the nomination of candidates for the Presi- 
dency is also somewhat controlled by the voters. Some states also have 
‘^presidential preference primaries,’’ designed to accomplish more direct 
control by the voters. 

4. Through the same party system, the spoils system got a firm foothold 
in national, state, and local services before the Civil War. Thus for a num- 
ber of decades the “common man” found the doors to public office and 
employment thrown open to him through party service. 

5. Even before the Seventeenth Amendment (1913) many states had 
made the election of United States Senators practically a direct process. 
That amendment provided for direct election of Senators in all states. 

6. Salaries have been provided for all federal officials, the local residence 
rule has been enforced by public opinion (not by law) for the election of 
Representatives in Congress, and other instances might also be cited of 
democratic influences on the form of the national government. 

7. Even the courts are coming to reflect democratic tendencies a little, 
although they remain of all branches of the national government the most 
resistant to change. The Presidents who appoint judges, and the Senators 
who consent to the appointments, are nearer to the voters than they were 
at first, a fact that is slightly reflected in judicial appointments. Proposals 
for the direct election of federal judges, presented as late as 1937, have al- 
ways failed— just as have the similar proposals for direct popular election of 
the ten cabinet officers. 

These changes in the national government cannot easily be overrated. A 
system in which only one-half of one of the three branches was originally 
under popular control— and that control by a very limited body of voters— 
has become subject to practically direct control in both legislative and execu- 
tive departments by an electorate that includes most adult citizens, without 
any property tests. 

Effect on State Governments, i. The extension of the suffrage to white 
citizens (and some declarants) early in the nineteenth century, was followed 
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by the enfranchisement of women in a number of states later. It took 
amendments to the national Constitution, however, to accord the suffrage 
to Negroes and to women generally. 

2. State constitutions and amendments thereto are almost everywhere 
subject to approval or rejection by the voters. 

3. Members of both houses of the state legislature, governors, and a 
group of other state officers, and in most states the judges of the supreme 
and lower courts, are directly elected by the voters. In only a few states 
are all important judges appointed, Massachusetts and New Jersey being 
outstanding. The importance to democratic control of having an elective 
judiciary cannot easily be exaggerated, while the direct election of such ad- 
ministrative officers as auditors, treasurers, secretaries of state, and attor- 
neys-general weakens the position of the governor. 

4. In most states nominations for public office are by the direct primary 
method ; in many the voters have the power of initiative and referendum 
on ordinary laws; and in a smaller number they have the right to recall 
men from state office. 

In short there are very few nooks in the ordinary state government to 
which the influence of democratic ideas has not spread. Terms of office are 
generally short, salaries are paid for service, and local residence is usually 
required. 

Effect on Local Governments. The movement for direct voter-control 
probably went farthest in the field of local government. There was an al- 
most unbroken tendency throughout the nineteenth century to enlarge the 
voter’s power of election even as the number of voters was being greatly in- 
creased, In cities it became customary to elect the mayor, the council, vari- 
ous administrative officers and boards, and judges in the local courts. In 
counties, the boards of supervisors or commissioners, sheriffs, auditors or 
clerks, and many other officials, and the judges, were subjected to popular 
election. Much the same could be said as to villages, towns, and townships. 
In addition many new local units such as school and road districts were 
created, with their separate governing bodies, terms were short, elections 
frequent and rotation often compulsory, while salaries or fees were paid for 
services wherever at all possible. 

In the pursuit of a democratic theory, local governments became very 
badly disintegrated. Responsible leadership in the government was dis- 
couraged, and so it tended to grow up outside the government~in the politi- 
cal party, the machine, and the boss. Even the states, with governors of 
limited powers, found boss rule in many cases the only alternative to dis- 
integration. 

Summarizing all these numerous changes from 1789 to the first World 
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War, the American system of government, national, state, and local, under- 
went transformations that left it a very different system from that originally 
established. While the separation of powers doctrine had been extended 
throughout the states and even to some extent into local governments, the 
greatest changes had come through the widening of the electorate and the 
extension of direct voter-control over government to an extent scarcely 
known in any other country in the world. 

DEMANDS FOR GOVERNMENTAL EFFICIENCY 

Whatever the explanation, American government, as compared with most 
foreign systems, went democratic with a vengeance between about 1800 and 
1880 — although precise dates cannot be fixed, and the democratic move- 
ment continued to roll forward into the twentieth century. Sometime before 
the end of the 1800’s, however, new conditions began to be observed, re- 
sulting in some new thinking on the democratic process. 

Wealth increased greatly, and came to be more unevenly distributed; in- 
equalities appeared more and more. To many men society seemed to be- 
come stratified, while opportunities became relatively fewer although much 
greater prizes were offered to the few. Industry and commerce became pre- 
dominant ; agriculture lagged behind. The people moved toward the cities, 
or rested there on their migrations from Europe. A reconcentration of pop- 
ulation replaced the old tendency toward dispersion over the land. Great 
corporations, ^^trusts” and ^^monopolies’’ came to dominate the working 
lives of millions of men and women. These tended to become a permanent 
laboring class, without the old hope of some day 'moving west to a farm or 
of otherwise achieving economic independence. In the cities, self-help had 
to give way to communal effort on a large scale to supply the necessities and 
decencies of life. 

Presently government services began to increase all along the line— at na- 
tional, state, and local levels. Government became complex. It cost more 
money. It called for skill and training. The old theory of the competence 
of the ordinary individual to manage any and all affairs of government, to 
choose all officers, technical as well as amateur, and to decide all questions, 
came to be seriously doubted. 

Then too the theory of self-government by the voters through the whole- 
sale election of public officers was found to have broken down. Party rings 
and bosses were found to have seized the reins of government. Behind 
them appeared organizations and individuals of great wealth who supported 
and enriched the b^osses while the latter provided valuable public favors like 
franchises and exemption from taxation in return. As he begafe: to learn 
of these things the common man began to feel that he had been duped. He 
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felt that he ha J not only been stripped of real power^ in the name of democ- 
racy, but had also been denied the fruits of good government such as low 
taxes and honest, effective public service. Which way was he to turn? 

More Democracy to Cure Ills of Democracy. Several roads to better 
government were offered. On the one hand certain leaders urged that ^'the 
cure for the ills of democracy is more democracy.” Let America become 
really democratic and the main defects in government would disappear. 
During the last years of the nineteenth century and down to World War I 
they urged, and largely achieved, woman suffrage, the direct election of 
United States Senators, direct primaries for both statewide and local offices, 
Presidential preference primaries, the initiative, referendum, and recall, 
even the recall of unpopular judicial decisions. 

Critics of Advanced Democratic Trends. Other but perhaps less in- 
fluential leaders questioned some of the nineteenth century democratic ideas. 
They doubted whether giving more people the right to vote, permitting them 
to vote for more officers and on more issues, splitting up governmental power 
among many small units of government and among many elective officers 
in each unit, and changing frequently the officers, elective and appointive, 
in each compartment, really gave the people what they wanted. They rea- 
soned that people desire, or should desire, not more political activity, elec- 
tions, and referenda, but “good government” in the sense of efficient, eco- 
nomical service.^^ 

Political Science and the Governmental Research Movement. To 
some extent this general view was supported by the new studies into politi- 
cal processes that began to be made in leading universities. Political science, 
though early recognized in college and university curricula in the United 
States, had received little support and had usually been a side interest in 
departments of history, or economics (political economy), or philosophy 
(moral philosophy). In 1880 Columbia University established the first 
American school of political science, but this was only the first result of a 
movement that soon brought about the separate recognition of political 
science in the curricula of many leading universities and colleges. The stud- 
ies of academic political scientists, as well as those of others, began to re- 
veal some of the more obvious defects in the democratic process. In 1906-07, 
also in New York, was established the first municipal research bureau ; this 
also was the first result of a movement that soon brought about the creation 
of governmental research bureaus in leading cities and states throughout the 
nation. The studies made in these bureaus and in leading universities and 
colleges touched upon a host of matters: elections, legislative procedure, 

various writings of Elihu Root, William Howard Taft, Nicholas Murray 
Butler, and others. 
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administrative organization, budgets and finance, government personnel, 
purchasing and accounting, and many more. The findings filtered through 
to the public in many places, and had much effect on public thinking and 
some results in the actual reorganization of government. 

Movement for Responsible Government. This more critical attack 
upon the problems of democracy led to a movement for a more responsible 
and efficient system of government at national, state, and local levels. The 
elements of this new tendency (shorter ballots, responsible executives, the 
merit system, administrative consolidation, budget system, city-manager 
government, etc.) will be more fully developed in subsequent chapters. 

REFERENCES 

F. A. Cleveland, The Growth of Democracy in the United Chicago, 1898. 
— — , Organized Democracy, Yox)l, 

Henry Jones Ford, The Rise and Growth of American Politics, New York, 
1911. 

R. G. Gettell, History of American Political Thought, New York, 1928. 

A. N. Holcombe, State Government in the United States, 3rd ed., New York, 

1931. 

C, E. Merriam, A History of American Political Theories, New York, 1903. 

, Primary Elections, Chicago, 1909; later ed. with L. Overacker, Chicago, 

1928. 

, American Political Ideas, 1865-1917, New York, 1920. 

B. F. Wright, A Source Book of American Political Theory, New York, 1929. 
A, N. Christensen and E. M. Kirkpatrick, People, Politics, and the Polity 

dm: Readings in American Government, New York, 1941, pp. S4"fi3* 



9 . THE SEPARATION OE POWERS: 
NATIONAL AND STATE 

FORMS OF DEMOCRATIC GOVERNMENT 

D emocratic government, as previously defined,^ can be either direct 
or representative. Direct democracy is possible in small towns, where 
the voters can assemble to decide local issues, and to a limited extent it is 
possible over larger areas through the initiative and referendum. In general 
the larger areas and populations practicing democracy require a representa- 
.^ji^tive form, i.e., government by representative officials who are freely elected 
by the voters from time to time to govern in accordance with the consti- 
tution. 

Presidential and Parliamentary Forms of Government. There are 
two important and rival ideas for the organization of representative govern- 
ment : the presidential, prevalent in the United States in national and state 
governments and to some extent in cities, and which has been copied to some 
extent in certain South American republics; and the cabinet or parliamen- 
tary form, which originated in Great Britain and spread to the self-govern- 
ing dominions such as Canada and Australia, and also prevailed for a time 
in France, Belgium, and certain other countries. 

Parliamentary Form Explained. In the parliamentary form there is 
usually a titular or ceremonial head of the government (limited monarch 
or president) but the real powers of government are vested in a legislative 
body. This usually consists of two houses, of which one, the larger and 
directly elected one, is recognized as dominant. Following the election for 
this house, the leaders of the party (or group of parties) that won a ma- 
jority of the seats in it, organize a “cabinet” of a small number of their 
own members which is almost automatically approved by the titular head of 
the government. Thereupon this cabinet becomes “the government.” On 
the one hand the cabinet members keep their seats in the house, and debate, 
vote, and answer questions there. On the other hand individual cabinet 
members take charge of important government departments. The cabinet 
as a whole meets from time to time under its leader, the premier or prime 
minister, to decide questions of policy, and to formulate proposals to be sub- 
mitted to the legislature. Thus the cabinet is both an administrative body 
and the leader in the legislative branch. The powers of government are uni- 
*-See pp. I, 113. 
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fied in it, but it is directly under legislative control Should its policies'^ 
rejected by the legislature, it must either (a) resign, and permit the organi- 
zation of a new cabinet that has the support of the legislature, or (b) order 
a dissolution of the house and call for new elections, to test out what the 
voters wish the government’s policy to be. Thus no cabinet (government) 
can constitutionally carry on for any length of time if it is out of harmony 
with the legislative branch or with the voters. Even if no dissolution takes 
place, elections normally occur once in four or five years. 

Essentials o£ Presidential Form. In contrast to the parliamentary 
form, the presidential is one in which the executive and legislative branches 
are separately elected. Each is responsible to the voters directly, but not 
responsible to or dependent upon the other branch, except in specific ways 
provided by the constitution. Terms of office are fixed by law and calendar, 
and it often happens that the executive and legislative are out of harmony, 
controlled by rival parties. There is division of responsibility between the 
executive and the legislative branches, and frequent difidculty in getting 
harmonious action,^ 

Separation o£ Powers the Main Issue. The differences between presi- 
dential and parliamentary forms of government are many, but they revolve 
largely around the question of separ^im versus unification of the powers 
within a particular government such as the national. At the same time the 
participation of the voters is not the same under the two plans, and ques- 
tions concerning written c onstitutions and the power of the courts to review 
legislation are also involved to some extent. 

THEORY OF SEPARATION OF POWERS 

Phases o£ the Doctrine, The separation of powers doctrine as actually 
worked out is an amalgam of a number of specific doctrines, as follows: 

1. The separation of powers between legislative, executive, and judicial 
branches of government co^idp^d as impersonal organizations. 

2. The separation of so that as a rule ho individual may serve 

at the same^tmih in two or more distinct branches. 

3 . The use of checks and balances that permit each department, largely 
for its own protection7to"cEecO work of the other two. 

4. Rules against the delegation of powers, so that those in any branch of 
government may not turn their powers and functions over to another branch. 

^On parliamentary and presidential government, see in general H. L. McBain, The 
Living Constitution^ New York, 1927, chs. IV, V; W. F. Willoughby, The Govern- 
ment of Modern States, rev. and enl. ed., New York, 1936, chs. XIV-XV; R. G, 
Gettell, Political Science, New York, 1933, ch. XIII; Don K. Price, 'The Parlia- 
mentary and Presidential Systems,” Admin, Rev., vol. 3, pp. 317-34 (1943)- 
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5 . Provisions whereby each branch may to some extent control the 
“housekeeping” in its own department, so as not to be unduly dependent on 
the other departments. 

Origin of Idea. The theory of the separation of powers is one of ancient 
origin. Perhaps it arose as early as when the first man saw the danger to 
personal liberties in having one man or the same group of men given com- 
plete power to make laws, then to enforce them, and then to decide whether 
a violation has taken place and what the penalty shall be. This, in Jeffer- 
son’s words, is “precisely the definition of despotic government.” ® Hence 
5 >the purpose of the separation is to give protection to personal liberties and 
yiprivate property against government by arrangements within the govern- 
^ mental mechanism itself. 

John Locke on Separation of Powers. The framers of the first consti- 
tutions of Virginia, Pennsylvania and Massachusetts, at least, and the men 
who formulated the national Constitution, were strongly in favor of the 
separation of powers, but were not in agreement as to how to make it effec- 
tive. Their reading on the subject had been underscored by their experi- 
ences under the colonial governments. John Locke, a late seventeenth-cen- 
tury English writer, well known in the Colonies, had argued that the powers 
of government should be “directed to no other end but the peace, safety, 
and public good of the people,” and that therefore even the supreme legisla- 
tive power “is not, nor can possibly be, absolutely arbitrary over the lives 
and fortunes of the people.” Therefore, “in well-ordered commonwealths” 
there should be an executive branch of government separate from the legis- 
, lative body to execute the laws, as well as another that he called “federative’^ 
to manage war and foreign affairs.* Under Locke’s idea of “executive 
power” apparently came both the executive as we know it and the judicial 

Montesquieu on the Separation of Powers. Montesquieu, a French 
scholar writing sixty years later than Locke, had a more clear-cut view of 
governmental powers. He wrote : 

^ When the legislative and executive powers are united in the same person, or 
I in the same body of magistrates, there can be no liberty; ... 

I Again, there is no liberty, if the power of judging be not separated from the 
> legislative and executive powers.® 

He thus describes the t 5 q>ical three-fold separation familiar to Americans. 
Montesquieu made the mistake of thinking that the English constitution in 

® See ch. 3 above. Madison called it “the very definition of tyranny.” The Fed- 
eralist, No. 47. 

* Two Treatises of Government, Bk. 11, chs. IX, XI, XIII. 

® The Spirit of Laws, Bk. XI, ch. 6. 
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1748 embodied a true separation of powers, whereas the parliamentary or 
cabinet system of government with its unification of powers was already in 
existence; but his theory was widely accepted in America. 

Before The Federalist was written (1787-88), both John Adams and 
Thomas Jefferson had published strong expressions on the necessity for a 
separation of powers in the state governments.® Madison and Hamilton 
in The Federalist restated the arguments in relation to the new national 
constitution.'^^ The separation was, however, largely ineffective in most of 
the state constitutions prior to that of Massachusetts (1780).® Even so a 
rising sentiment was in favor of separation, and in time the doctrine came 
to prevail in both national and state governments. 

Checks and Balances Needed. The problem that was not solved at the 
outset was that of making the separation effective. The solution was found 
in large part in a system of ^^checks and balances.’’ These two ideas, separa- 
tion of powers and checks and balances, are usually associated in discus- 
sion, but they are really opposing phases of the same governmental mech- 
anism, The one provides for separation, the other for interlocking. Sup- 
pose that a constitution simply said that “all legislative power is vested in 
the legislature, all executive power in the governor, and all judicial power 
in the courts.” As the legislative or law-making function is certainly su- 
perior to the other two, the legislature would in ordinary times probably be 
able to dominate the other two, while in times of grave crisis the legislative 
body being large and unable to act quickly would probably transfer a great 
part of its legislative function and power to one or a few of its members or 
abdicate to the executive. In any case, however, the judiciary would have 
little power to resist the legislature, and the executive would have little more 
unless he were to violate the constitution and seize dictatorial power.^ This 
is what the American people l^pjed under their first state constitutions. 
Theyiad been so anxious to cl^ the wings of the governors and the Crown 
that while they set up paper provisions for a separation of powers, they in 
effect turned nearly all powers over to the legislatures. 

® John Adams, Defence of the Constitutions of Government of the United States of 
America, 1786-88, 3 vols.; Jefferson, on the State of Virginia, 1782. See B. F. 
Wright, A Source Book of American Political Theory, pp. 

^ The Federalist, 'Hos, 

® Holcombe, State Government in the United States, 3rd ed., 1931, pp. 50-59. 

® John Lpcke said that ^‘there can be but one supreme power, which is the legis* 
lative, to which ail the rest are and must be subordinate.’’ Two Treatises of Gov- 
ernment, Bk, II, ch. XIII. 
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SEPARATION OF POWERS IN NATIONAL GOVERNMENT 

The federal Constitution provides for the separation of powers in the na- 
tional government by four principal clauses: 

All legislative power herein granted shall be vested in a Congress of the 
United States. . . • 

The executive power shall be vested in a president of the United States of 
: America. 

The judicial power of the United States shall be vested in one supreme 
court, and in such inferior courts as the Congress may from time to time ordain 
and establish. 

. . . and no person holding any office under the United States, shall be a 
member of either house during his continuance in office.^^ 

This series of provisions provides for a separation of the three great func- 
tions among as many distinct departments, and also provides against any 
overlapping of personnel between Congress and the executive and between 
Congress and the courts.^^ Since a member of Congress may not serve as 
an executive officer, the English type of cabinet government is excluded. 
Similarly one cannot at the same time be a member of Congress to pass 
laws and a judge in the courts to apply them. There is no express provision 
to prevent a person holding positions under the executive and Judicial de- 
partments at the same time. 

Checks and Balances in National Government. The clauses on the 
separation of powers give no idea of checks and balances. The latter are 
provided for by distinct provisions of the Constitution. In general they per- 
mit each department to invade the sphere of each of the others to an extent 
sufficient to enable each to check the others in protect itself. That 

is, the checks and balances represent a partial mingmtg of powers at points 
deemed important for self-protection, as indicated below. 

^ Checks by Congress on Other Departments, i. Congress alone may 
propose constitutional amendments, and declare them to be in effect. These 
may seriously affect the other departments. 

2. The House may impeach, and the Senate try the impeachment of exec- 
utive and judicial officers, and thus remove them from office. 

3. Congress may by legislation, passed over the Presidents veto if nec- 
essary, establish, regulate, limit, or abolish inferior courts and executive 
establishments. 

i^U. S. Const., Art. I, sec. I; Art. 11 , sec. I; Art. Ill, sec. I; and Art. I, sec. VI, 
respectively. 

On the right of members of Congress to serve on special treaty missions, see 
Mathews and Berdahl, Documents and Readings in American Government, New 
York, 1928, pp. 
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4* Congress controls the purse for all ; it alone may levy taxes, make ap- 
propriations, and borrow money on the credit of the United States. 

5. The Senate may control the executive and the courts through its power 
to reject the President’s nominations for executive and judicial positions. 

6. It may control the President’s foreign policy through the amendment 
or rejection of proposed treaties; a two-thirds vote is required for approval. 

7. The Senate and the House check each other in the passage of legisla- 
tion and in proposing constitutional amendments. 

Checks by President on Others. 8, The President and the Senate 
may in some cases circumvent House opposition to some proposed legisla- 
tion by embodying the same provisions in a treaty. 

9. The President may check both houses through his veto power, which 
can, however, be overridden by a two-thirds vote. 

10. The President may also keep Congress in ignorance of important 
matters by refusing to transmit vital information in his possession. 

11. The President also has a check on the courts through his power to 
appoint judges. 

Checks by the Courts on Others. 12. The Courts^ in interpreting, con- 
struing, and applying the acts of Congress and the treaties of the United 
States, have a check on both Congress and the President. 

13. The courts may also declare acts of Congress, and possibly even 
treaties, to be unconstitutional and void, thus preventing enforcement. 

14. The courts also control executive and administrative action through 
entertaining suits and issuing court orders against public officers. 

Many other specific but less important checks might be stated, but these 
are enough to illustrate the situation. Since these checks are rather differ- 
ent in practice from what they seem to be on paper, some paragraphs of ex- 
planation are needed. The relations between the executive and legislative 
branch will be discussed here; those between the courts and the other two 
branches in the next chapter. 

PRESIDENT AND CONGRESS 

Human Factors in Their Relations. Not^a^ ye^rs ago, American 
writers gave a great deal of attention to the '^chasm wide and deep” between 
the President and Congress. The impression was given that the executive 
was kept at arm’s length or farther by Congress, and that the separation of 
powers prevented close communion and cooperation between the two. This 
view, which has recently been revived, seems to have been based largely 
on the words of the Constitution. In practice it appears that public 
opinion, the party system, and the more personal relations of the executive ’ 
wdth Congressmen produce a degree of cooperation not generally realized, 
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and through methods not always fully understood. IMen who have worked 
together in political campaigns, who have many friendly personal relations 
with each other, and who have common purposes in public service cannot 
be kept apart by words in a constitution. 

Sresident Represents the Nation; Congressmen Represent States 
and Districts. A President is elected once in four years. At the same 
time the entire membership of the House of Representatives is reconstituted 
for two years, and one-third or more of the Senate. The President has re- 
ceived popular support in every state; hence he represents, in a sense, the 
whole nation.^^ Each Senator and Representative is in a sense a party repre- 
sentative ; but primarily he represents his state or district, certainly not the 
nation. Since regions, states, and districts have many competing interests, 
there is never the same unity of purpose in House or Senate as in the Presi- 
dent’s office. Even Congressmen of the same party may be strongly at odds 
on important measures. These internal differences in each house and be- 
tween the houses of Congress frequently drive the members to find leadership 
elsewhere, and most naturally in the President. 

Time and Circumstances Affect the President’s Influence. If in his 
first term his party has a clear majority in both houses, the President is in 
[ a very strong position — strongest, of course, if his party has just turned out 
the opposition. Thus ‘Franklin Roosevelt, taking office in 1933, was in much 
better position to wield influence than Mr. Hoover was in 1929 for the 
simple reason that before Mr. Hoover’s administration his party had been 
in power for eight years already, and had filled the most important positions 
with Republicans whom he hardly wished or dared to turn out. Mr. Roose- 
velt, on the contrary, coming in as a Democrat after twelve years of Repub- 
lican rule, had literally thousands of positions to fill with Democrats. As 
long as these places were available. Democratic Senators and Representa- 
tives naturally felt a need of working with the President in order that he 
in turn might recognize their claims to patronage. In his second term even 
the strongest of Presidents is somewhat less influential, partly because the * 
available pati'onage is less, partly because the political leaders are already 
beginning to cast about for his successor. 

The off-year election in any term, but especially in the second, is likely 
to go against the party in power, so that the President faces a House of 
Representatives, and sometimes even a Senate, in which the party majority 
has been greatly reduced or has even disappeared. Ainong recent Presi- 
dents, Mr. Taft, Mr. Wilson, Mr. Coolidge, and Mr. Hoover all experienced 
this situation. The resultant loss of prestige to the President is truly 
serious matter. 

12 ggg TOisoHj Constitutional Government in the United States, pp. 68-69. 
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Conditions Affecting Relations of President and Congress. Assum- 
ing no such difficulty, assuming rather that the same party dominates both 
houses and the Presidency, the working relations between President and 
Congress will depend upon (a) the President’s personality and qualities as 
a leader and executive, (b) the general condition of the country with respect 
to prosperity or depression, peace or war, (c) the weapons the President 
has at hand for maintaining discipline in his party, in and out of Congress, 
and (d) the strength and ambition for power of the party leaders in 
Congress. 

Personal Qualities. The system of nomination and election in no sense 
insures the selection of an outstanding leader, and yet the ^^batting average” 
has been fairly high.^® Every careful observer can see differences between 
Theodore Roosevelt and Taft, between Wilson and Harding, between Frank- 
lin Roosevelt and Hoover. Still, the times and conditions had much to do 
with the comparative failure of some Presidents, and no absolute judgment 
can be made on their personal fitness for leadership. 

Economic Conditions. Whoever is in office will get blamed for a depres- 
sion that arrives in his term, even as he will be credited for winning a war 
while President. The members of Congress are naturally influenced in their 
actions toward the President by the standing that chance has given him 
among their constituents. They dare not support a loser, or a wholly un- 
popular figure. 

President as Chief Legislator of Nation. Since the President is the 
only person in important office who campaigns over the whole country and 
is in a sense the choice of the nation, the people have in the course of time 
come to look to him for leadership in all matters of policy.^^ The words 
of the Constitution confer on him executive power, and say that the legisla- 
tive power is vested in tho two ho|ses.,^f Congress. In fact, his leadership 
in legislative matters oufweifhs his other responsibilities nearly all the time. 
The legislative power is actually vested in Congress and the President. To 
exercise this legislative leadership, to get the proper cooperation from Con- 
gress, what powers and what instruments has he at hand? 

Unity and Strength of President’s Position. The President is respon- 
sible to Congress for neither his nomination nor his election. These he owes 
only to his party, the party convention, and, the ^ voters. His position is 
rooted solidly in popular favor. It is, furtl^mo^ef the most conspicuous 
and respected position in the country. What he says, and does is always 
front page news ; it nearly always has priority on the radio and the screen. 

^^See ch. 23, on nomination and election of President. . 

^^See McBain, The Living Constitution, 114-49; Pendleton Herring, Presi- 
dential Leadership, New York, 1940, 
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Newspapers that dare denounce Congress and all its ways, deal more gently 
with the President. When he is popular, they hardly venture to affrgat^his 
numerous admirers. Members of Congress also feel the weight and prestige 
of his office. 

In addition, as already stated, his position has a unity not possessed by 
Congress. He no doubt has difficulty at times in making up his mind on 
important measures ; he must consider the various interests involved before 
reaching a decision. But his decision can be made in private, behind closed 
doors and in conference with a few trusted advisers. The people always 
know how torn and divided is Congress ; so too do its members. The Presi- 
dent by comparison seems to stand serenely at ease and confident, wholly 
united in purpose. 

Expert Advice, Back of his decisions, also, is more command of expert 
advice than Congress has available to it. He can and does summon depart- 
ment heads and bureau chiefs, distinguished diplomats, professional men, 
captains of finance and industry, and the leaders of farmers’ and laborers’ 
organizations, not to mention the members of Congress themselves. Very 
few persons dare refuse to counsel with him, while the experts in government 
service have no choice but to give him their best. 

Party Leadership. The party candidate for the Presidency becomes 
automatically the leader of his party. His success in being elected only 
welds the party more strongly behind him. The future success of the party, 
the very re-election of many members of Congress, depends upon the main- 
tenance of a united front and an air of confidence and success. That is 
why party leaders in and out of Congress are slow to rise in opposition to 
what a President proposes. As for him, if he is not so self-willed and sure of 
his own wisdom that he fails to consult with party leaders/ he will try to 
carry his Congressional supporters with him through frequent conferences 
with their leaders. His tact in doing this, his sympathy with the ambitions 
and views of party members in Congress, will go far toward solidifying Ms 
party behind him and his position as leader. He must know that there are 
times when members must be allowed their own head, and the right to op- 
pose party measures for local and personal reasons./ To the extent that he 
fails to measure up to the standards of leadership, to that extent he fails as 
a leader in legislation. 

Personal Contacts Between the President and Congress. To make 
effective his leadership in Congress and to maintain close relations with it, 
every President in recent years has had the aid of a specially devised ma- 
chinery. He has usually one or more assistants whose main function is to 
maintain contacts with the members of Congress and their committees, and 
to keep him informed of progress on bills as well as of the attitudes of mem- 
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bers. His reports from these contact-men no doubt result in some meetings 
between the President himself and wavering members of Congress. The 
floor leaders of the party in both houses, the Vice-President and the Speaker, 
and other outstanding party members in both houses, also confer often with 
the President to inform him of progress and difficulties. The Constitution 
itself provides for a number of more formal contacts and arrangements 
whereby the President, even though unpopular and without personal quali- 
ties of leadership, can ke^ some control over Congressional action. 

Calling and Ending Sessions. While regular sessions are held annually, 
beginning now on January 3rd and lasting as long as desired, the President 
and only the President may call special sessions.^® He may summon both 
houses, or either house separately; there have been a number of special ses- 
sions of the Senate to consider appointments and treaties. He mw also, in 
case of disagreement between the houses as to the time of adjouniment, “ad- 
journ them to such time as he shall think proper.” This power has never 
been used. 

No Power to Prorogue or Dissolve. In parliamentar};!; countries that 
follow closely the British model, the cabinet with the approval of the titular 
head of the government may either ‘^prorogue” parliament, i.e., bring its 
current session to an end, or both prorogue it and “dissolve’’ the elective 
chamber, i.e., end the session and require a new election of elective mem- 
bers. This power in the hands of colonial governors deeply incensed the co- 
lonial leaders. It was abolished in the United States at the time of the 
Revolution, and has not been re-established in either the national or the 
state governments. Legislative bodies may carry on even though wholly out 
of sympathy with the executive. This naturally enhances the independence 
of the legislative branch, and often makes the position of the executive very 
difficult. 

Messages and Proposal of Measures. The President has the power 
and the duty to give Congress from time to time “information of the state 
of the Union,” and to “recommend to their consideration such measures as 
he shall judge necessary and expedient.” He is naturally the judge of 
how much information he shall give, and how frequently. It is customary 
for him to deliver a message at the beginning of each session of Congress, 
and also to send special messages or communications from time to time. 

The first two Presidents delivered their messages orally. The first Demo- 
cratic President, Jefferson, sent his messages in writing, and thus began a 
practice that lasted until another Democratic President, Wilson, in 1913 re- 

U. S. Const., Art. II, sec. Ill, and Amend, XX. 

U, S. Const., Art. II, sec. HI. 

.Const, 'Art' II, sec* HI.:"' 
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turned to oral presentation. Since then the practice has varied. WTien mes- 
sages are delivered orally, the two houses assemble in one chamber and the 
presiding officers of both houses are on the rostrum^iA the President. 
President Coolidge w^as the first to have a radio hoo&p -v^ en delivering 
a message, and Franklin Roosevelt made extensive use of this device for 
addressing the people at the same time as he addressed Congress. 

Administration Bills in Congress. To “recommend . . . measures” is 
not exactly the same as to present fully formulated bills, but a practice has 
developed of having bills favored by the President and the departments 
drawn up in the department concerned or in the Attorney-General’s office 
for submission to the two houses through influential members of the party. 
Indeed, nearly all important legislation now originates in, or is approved 
by, the appropriate department. The times and the party situation in Con- 
gress and in the country, as well as the personality and leadership of the 
President, largely determine the result of the President’s proposals. Presi- 
dents Wilson and Franklin Roosevelt had great success in their first terms, 
and considerable success thereafter; and in the war emergencies of 1917-18 
and 1940-45, respectively, both these Presidents carried most of their pro- 
posals through Congress. 

There is no assurance, however, that th^^esident’s proposals 
enacted into law. What is practically a stamihat e frequently ei^es in the 
struggle between the executive and the legislature, and then only the most 
necessary financial measures are enacted. This can continue for several 
years in Congress, since there is no practice of Presidents resigning under 
these conditions, and they have no power to dissolve the houses and obtain 
a verdict from the people at an election. Many foreign observers consider 
this “government by deadlock” to be one of the most defective features of 
our American system. Up to now, in serious national crises, patriotism has 
usually risen above partisanship, and some unity of action has been possible. 

Patronage and Other Weapons. In many instances the President has 
undoubtedly been able to wield some influence over members of Congress 
through a judicious use of his appointing power. Every member has some 
desire to see his friends remembered with appointments. Then, too, a de- 
sire to have the President support him for re-election, or at least to refrain 
from opposing him, must make many a member think twice before he votes 
against the President’s proposals. It must be remembered that through 
friendly leaders in both houses, through the heads of friendly pressure 
groups, and through his own personal staff of secretaries and administrative 
assistants, the President can keep in close touch with the members of Con- 
gress, and bring influence to bear when and where it seems to be needed. 
As a last resort he can also appeal to the nation over the heads of Congress. 
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Veto Power. The power of the President to disapprove legislation, popu- 
larly called the “veto power/’ can be looked upon as having a twofold 
purpose : firsts to enable the executive to prevent serious encroachments by 
Congress on his own powers ; and second, to give him a strong voice in gen- 
eral legislative policy. It has been argued by some that this power was 
intended to be of limited scope, and that it should be exercised only when 
the President feels that an act passed by Congress is unconstitutional. 
Under this theory Congress would be wholly responsible for the policy of 
all legislation. This has not been the view of the majority of Presidents, 
and the growth of the President’s leadership in legislation and in party 
matters makes this limited view of the veto power impracticable. The 
words of the Constitution support the broader view: “if he approve he shall 
sign it/’ but otherwise he shall state his “objections” and return the bill 
to Congress.^® 

Exercise of the Veto Power. Early Presidents made little use of the 
veto. With Jackson the Presidency took on a new phase. Jackson looked 
on himself as the leader in a great popular cause, whether against Congress, 
the courts, or the banks, and he vigorously asserted the independence of the 
executive department. His vetoes struck a new and stronger note. Presi- 
dent Johnson, faced by a hostile Congress, also vetoed many acts, but Grant 
vetoed more. Later Cleveland tried to stop Congress from pensioning by 
special acts many men who could not qualify under the general laws ; his 
vetoes ran to 584 in two terms. Franklin Roosevelt in a little over three 
terms made 635 vetoes — ^372 regular and 263 pocket. All the twenty-one 
Presidents before Cleveland in 96 years submitted 117 regular vetoes and 
pocket- vetoed 85 bills — 202 in all. From Cleveland through Franklin 
Roosevelt (eleven Presidents in 60 years) the regular vetoes have totalled 
894 and the pocket vetoes 669. The total vetoes down to President Truman 
have been 1,765, including 1,01 1 regular and 754 pocket, but the rate since 
Cleveland set the pace has been about ten times what it was before him.^^ 
Both types of vetoes have increased at about the same rate. 

Down to President Truman only fifty-nine vetoed bills have been re- 
passed by the requisite two-thirds majority; fifteen of these were in John- 
son’s administration and nine in Franklin Roosevelt’s. Vetoes of minor 
bills generally stand, but where there is a widespread group behind a 
measure, one that represents many votes and is well organized to put pres- 
sure on Congress, a passage over the veto is likely to occur. Such was the 
case with the various soldiers’ bonus acts since World War I, the Volstead 

S. Const., Art. I, sec. VII. For a study of the veto procedure, see pp. 472-75. 

S. Const., Art. I, sec. VII. 

The figures here used were compiled by the office of the Secretary of the Senate 
and the Legislative Reference Service of the Library of Congress. 
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j Act when the Anti-Saloon League was strong, and the Philippine Independ- 

I ence Act, strongly supported by the “agricultural bloc.” 

I Net Results of Veto Power. But what are the governmental results 

of the President’s possession of the veto? Surely it strengthens his posi- 
tion as against Congress. Even though the opposing party controls Con- 
gress, the President’s party usually has over one-third of one of the houses, 
and that is enough to uphold him on a straight party vote. Thus at such 
a time strongly partisan measures cannot be passed, and Congress is likely 
to be relatively inactive. For political purposes, however, such a Congress 
may pass bills that force the President to do the unpopular thing in veto- 
' ing them. Such vetoes may become campaign issues for the opposing party 

which, on coming into power later, sometimes passes a measure previously 
vetoed.^^ Even a Congress controlled by the President’s own party some- 
times embarrasses him by passing a bill they know he must veto, and 
then enough members of the party later switch their votes to uphold the 
veto. In many cases a vetoed bill is amended to meet the President’s wishes 
and is then repassed and approved. Usually a threat of veto is sufficient 
to get important modifications in a pending measure. 

Congressional Checks on President. On its own side Congress has 
certain important powers of control over the executive. It alone of the 
three branches can propose constitutional amendments to the states ; by 
two such amendments the method of electing the President, the beginning 
of his term, and the rules of succession to the office have been changed.*® 
An amendment to limit his powers is not inconceivable. Congress also 
passes measures regulating all divisions of the executive department, and 
such has been its jealousy of executive freedom that it has usually fixed 
salaries, tenure of office, duties, and powers of officers and employees in con- 
siderable detail. Its control of the purse reinforces its legislative power, 
and is used to advance or hold back departments according to Congressional 
desire. Presidents might, theoretically, veto more acts than they do, but 
often they dare not for fear of losing the necessary appropriations. Then, 
too, an aroused Congress can pass measures over the executive veto. 

The special powers of the Senate to reject or amend treaties and to 
disapprove the President’s nominees for appointive office will be discussed 
later.** The two houses may also remove a President or any of his im- 
portant subordinates from office by impeachment. This power has been 

*^The Budget and Accounting Act, 1921, for example, was vetoed by President 
Wilson, and then repassed by Congress and signed by President Harding. 

** Amendments XII, XX. 

*® See pp. 499-500, and 610-13. 
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used, without results, against one President and one department head.^^ 
As 'In emergency weapon, ‘^a gun behind the door,” it may have a little 
value, but its usefulness for day-to-day control of the administration is very 
small. More important is a power not mentioned in the Constitution — 
that of Congressional investigation of the work of executive establishments. 
Senatorial committees of investigation have been particularly effective in 
disclosing maladministration, and the constant threat of investigation must 
be of considerable influence on administrative departments and officers. 

Proposed Closer Relations Between Congress and President. It has 
frequently been urged that the relations between the executive and legisla- 
tive, branches, especially in the national government, would be more har- 
monious and constructive if they could be brought formally together. The 
proposal usually simmers down to that of permitting cabinet members seats 
and the right to speak but not to vote in the two houses. Presidential poli- 
cies and measures could then be laid directly before Congress through his 
chosen spokesmen, it is urged, whereas now even cabinet members get no 
closer to Congress than the meetings of its committees. Under one pro- 
posed plan Congressmen could also ask questions of cabinet members as to 
executive policies at a regular period set aside for that purpose. The recent 
interest in ^^streamlining Congress” has brought renewed attention to all 
suggestions for closer legislative-executive relations.^^^ In most of these 
proposals the Senate receives very little attention. 

To carry out even these limited proposals would involve important 
changes in Congressional procedure. It is difficult to see what would be 
gained by them. When the same party controls both branches of the gov- 
ernment, and the President has any power of leadership, there is mow no 
real difficulty in getting party leaders in both houses to sponsor any bills 
proposed by the President, nor is there .much difficulty in getting adequate 
time for such bills. Floor leaders and committees work loyally with such 
a President. But if his party lacks a majority in either house, Presidential 
spokesmen on the floor could do little but take up the time of the House. 

WHERE LIES THE BALANCE OF POWER ? 

Are the Three Departments Really Equal? Although the place of the 
judiciary in the separation of powers has not yet been analyzed the ques- 
tion arises: ''Where among the three great branches of the national govern- 
ment lies the balance of governmental powers? Is any one dominant over 

See list of impeachments in The World Almanac, 1945, pp, 568-69. 

^^^ See n, 2, p. 127, above, and the last six references on p. 145. 
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the others?’' The literature on American government gives us some very 
contradictory answers to this question. 

Wilson on Congressional Supremacy. Woodrow Wilson, long before 
he entered active political life, made a statement that he never thereafter 
fully or directly retracted : 

The noble charter of fundamental law given us by the Convention of 1787 
is still our Constitution; but it is now our form of government rather in name 
than in reality, the form of the Constitution being one of nicely adjusted, ideal 
balances, whilst the actual form of our present government is simply a schemes 
of congressional supremacy.^® 

This theory of Congressional supremacy was formulated at the end of the 
Reconstruction era, a period in which weak or colorless Presidents had been 
in office, while a radical majority in Congress, led especially by some able 
speakers of the House, had dominated policy. 

Wilson on Presidential Power. Twenty-five years later the same 
writer, then president of Princeton University and soon to be President of 
the United States, uttered a very different view. In the meantime Presidents 
Cleveland and Theodore Roosevelt had shown some of the possibilities in 
the Presidential office. Speaking of the Presidency, Wilson then said : 

His is the vital place of action in the system, whether he accept it as such 
or not, and the office is the measure of the man — of his wisdom as well as of his 
force.^® 

This thought he elaborated in many well-formed phrases, while' on foreign 
affairs he thought the President almost a dictator. 

One of the greatest of the President’s powers I have not yet spoken of at 
all: his control, which is very absolute, of the foreign relations of the nation. 
The initiative in foreign affairs, which the President possesses without any 
restriction whatever, is virtually the'power to control them absolutely.^" 

What a sad awakening must have come to the tired and beaten President 
Wilson when the Senate in 1919 and 1920 so completely upset his peace 
program and defeated the proposal to take the United States into the 
League of Nations! 

Other Views of Presidential Supremacy. The second and later view 
of Wilson, except on the control of foreign affairs, has come to be widely 

^^Congressional Government^ Boston, 1885, 21st impression, 1900, p. 6. See also 
p, II where he says that ‘^the predominant and controlling force, the centre and 
source of all motive and of all regulative power, is Congress.’’ 

Constitutional Government in the United States, New York, 1908, p. 73. See 
also pp. 59-60, 67, 68, 69, in the same work. 
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accepted, and is to be found now in most of the books on American govern- 
ment. It is usually accompanied by an explanation of how the President's 
power has grown, as in the following passage : 

Nevertheless, the salient fact about the presidency is its steady accumula- 
tion of power — ^by usage, by legislation, by judicial construction, in the matter 
of removals, in the conduct of war, in the use of the veto, and even in the con- 
duct of public policy as shaped ostensibly by the legislative branch.^^ 

This growth in the President’s powers is further explained by the great in- 
crease in the services of government Under his control, his unique position 
as representative of the whole nation, and the public demand that he 
assume the leadership that Congress is unable to hold. 

Theories of Judicial Supremacy. But there is a third branch of the 
government, the judiciary, headed by the Supreme Court. Is not that the 
dominating branch? Dr. Charles A. Beard, in several editions of his work 
on American Government and Politics, had a section headed ^The Supremacy 
of the Judiciary.” Other writers have spoken of our ^^judicial oligarchy.” 
The late Professor McBain wrote as follows : 

The courts are by no means simply an ^^intermediate body between the 
people and the legislature.” They are certainly superior to the legislature 
[Congress]. Hamilton said that and meant that. But frequently also they are 
superior to the people. . . 

The writer was here speaking primarily of the power to interpret the Consti- 
tution, but his phraseology and explanation went far beyond supremacy in 
the mere power of interpretation. 

Success of Framers of Constitution. The wide disagreements among 
the authorities suggests that the framers of the Constitution builded better 
than they could have anticipated. Furthermore, no constitutional amend- 
ment has really shifted any power from one branch to another ; the written 
framework on this point stands just as it was originally. Judicial decisions 
may have clipped powers from both Congress and President, or at least 
have denied some of their claims to power, but have not seriously altered 
their relative positions. Comparatively, Congress has held its actual powers 
better than most national legislative bodies. Theoretically the British Par- 
liament is still omnipotent, but actually it does not have the independence 
of action that Congress still retains. The fear of dissolution and an expen- 

Ogg and ‘Kzy, Introduction to American Government, 5tli ed., p. 283. In their 
3rd edition these authors added: “Among the three great branches into which our 
national government is divided, the executive is the only one whose development, in 
the past hundred years has been at Jhe expense of the other two.” P. 236. 

The Living Constitution, 
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sive new election hangs always over the heads of members of the British 
House of Commons, and helps to keep them under party and cabinet con- 
trol. Thus the executive probably governs in Great Britain far more than 
with us. Very few American Congresses live out their two years without 
some struggle with and victory over the President. ! 

Rule Against Delegation o£ Powers. Legally, Congress is in a very 
strong position in any contest with the executive. The President and his ; 

cabinet have no ancient prerogative rights to wield against Congress ; they 
cannot govern without Congress’s assent to revenue and appropriation meas- ; 

ures and new grants of powers from time to time. It is politically that ; 

Congress is relatively weaker than the executive. ■ Much of its energy is used 
up in internal struggles. Its members represent special and local interests 
too much, and are often unable to get action on important matters without^ ^ 
long conflicts. It is possible to conceive, however, an overreachi n g Presi- 
dent forcing members of Congress to unite in a contest against him, and j 

when that happens there can be little doubt which will win if the Consti- 
tution is observed and the executive does not seize dictatorial powers. 

As compared with the Supreme Court, Congress is in a strong position ' 

both legally and politically. Congress could do things to the court that [ 

would practically cripple it. The whole field of appellate jurisdiction, from | 

the use of which the court has grown strong, is subject to Congressional ! 

control. There are also powers of control over the lower courts, over the 
purse, and in the long run over the membership even of the Supreme Court. f 

The latter has only a negative, legally, on any action of Congress, and that ^ 

negative has almost never been final. Politically the Court has some sup- ' 

port among a large portion of the people, but it is itself so far removed from 
popular control as to lack something of popular confidence. Almost every 
new party from the Republican party of 1857-61 to this day has attacked 
the court, and it is incorrect to say that the court has survived every attack 
unscathed. The Court’s recent change of position to that of supporting ; 

Congressional power much as in Marshall’s day greatly strengthens the 
hands of Congress. ■ 

SEPAEATION OF POWEKS IN THE STATES J 

Constitutional Provisions. The federal Constitution provides for the 
separation of powers only in the national government. The state consti- ; 

tutions provide for it in the states. These provisions, it has been held, 
relate to the state government itself, but not necessarily to the local units.®" 

That is to say, the separation of powers is not an inherent necessity in 

: t 

State ex. rel. Simpson v. Mankato (1912), 117 Minn. 458, 136 N. W. 264. 
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democratic government^ and it is not required except where expressly 
provided. 

Most of the state constitutions not only have a separate article for each 
of the three branches of government, but also an additional clause that 
explicitly states the doctrine. Of these the Massachusetts clause is per- 
haps the most sweeping; very few states have identical provisions ; but 
judicial interpretation of the doctrine of separation has not differed greatly 
from state to state. 

Distinctive Features. The separation of powers in the states follows 
rather closely that in the national government. For this reason the discus- 
sion in the preceding pages may be read as applying in large part to state 
governors, legislatures, and supreme courts as well as to their analogues in 
the national government. There are certain differences, however, that need 
to be carefully noted. 

1. Since the states have no treaty-making power, there is no treaty-veto 
by the state senate over the governor similar to that of the United States 
Senate over the President. Interstate compacts are few in number and are 
generally provided for by ordinary statutes ; the governor gains little or 
no prestige from them. 

2. The power of the governors to veto legislative acts varies greatly 
from state to state. In North Carolina it does not exist. In twelve states 
vetoed acts can be repassed by a majority of the entire membership of each 
house, or by three-fifths; but in twelve others two-thirds of those present 
and voting is required ; and in twenty-three states it requires two-thirds of 
all elected members. This is a high vote requirement. In addition, thirty- 
nine of the state constitutions now give the governor power to veto sepa- 
rate items of appropriation. Thus the governor’s veto power is in many 
states more effective than that of the President. Many acts are vetoed, and 
few are repassed over the veto.®^ 

3. On the other hand, the governor’s appointing power is not proportion- 
ately as extensive as that of the President. This arises from the facts that 
(a) a number of state administrative officers are elective, (b) most judges 
in the state courts are elective, and (c) in most states one or more impor- 
tant departments are headed by boards with overlapping terms, so that each 
governor can appoint only a few members, and cannot always control the 

See pp. 114-1S, above. See also Index Digest of State Constitutions, New York, 
1915, PP- 526-29. 

the veto power in the states, see Holcombe, State Government in the 
United States, 3rd ed., 1931, pp. 352-64; The Book of the States, 1943-1944, vo-1. V, 

p. 143. 



144 GENERAL INl'^ERNAL ORGANIZATION 

patronage under the board. Thus many governors lack the power of pa- 
tronage to drive their proposals through the legislature. 

4. The state courts, being usually elective, are not as effective checks on 
legislation as they might be if the judges were appointive and served dur- 
ing good behavior. The number of state acts declared unconstitutional by 
state supreme courts is large, but those invalidated are usually not of great 
importance, and there is seldom any real struggle for power between the 
state supreme court and the legislature. In a few states also the legislature 
can obtain “advisory opinions” on constitutional questions from the courts 
in advance of legislation. 

Aside from the veto power, then^ the governor would seem to be in a 
weaker position than the President over against the legislative department, 
and the courts also weaker. The governor, if he shines at all, usually does 
so as a party and legislative leader. On the v/hole the legislature would 
seem to be the dominant branch in the state governments generally, or at 
least to be more nearly so than in the national government. 

The state legislature at the same time is in some states relatively weak- 
ened in its contests with the governor by its own composition. In a number 
of states, the constitutional apportionment of representation perpetuates 
rural control in one chamber, while the great urban centers dominate the 
governorship and often the other chamber. Thus the legislature is often 
divided, with each party controlling one house. Deadlocks and compromises 
result, but the legislature as a whole seldom comes off with a clean victory 
over the executive. Then, too, it is usually in regular session only once in 
two years. Its legal powers continue to be strong and extensive, and it 
delegates relatively little power to the executive. Its weakness, as in the 
case of Congress, is political. In most states, however, the governor does 
not dominate the public mind as does the President. Only a few governors, 
La Follette, Sr., and A 1 Smith, for example, have risen to great heights as 
political leaders, nor have many had the worshipful public following that 
has come to a number of Presidents. 
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10 „ THE PROBLEM OF JUDICIAL REVIEW 


THE COURTS AND THE SEPARATION OF POWERS 

T his chapter is not intended to describe the judicial system of the 
United States generally; that subject will be taken up later. Instead 
it is only to show the position of the courts in the general organization of 
the government, and to deal with their political position and fimctions. 
This necessitates primary emphasis on the powder of the courts to declare 
legislative and administrative acts unconstitutional The spotlight is neces- 
sarily turned principally upon the United States Supreme Court, since that 
court is the highest and most important in the exercise of this political func- 
tion, but state supreme courts and other courts are also involved in the 
discussion. 

Position of Courts in System of Government. John Locke apparently 
looked upon the courts that decide cases as only a part of the executive in 
internal affairs.^ An able American authority has reached a similar conclu- 
sion as to the true nature of the judicial function.^ The prevalent Ameri- 
can view is very different. Both the state and national courts are pro- 
vided for by separate constitutional provisions; the separation of powers 
doctrine emphasizes this separateness; and the courts generally insist that 
they are a distinct' third branch of government. Indeed the independence of 
the judiciary from the other departments, and its equality with others (if 
not superiority to them) is an important article of faith with many lawyers 
and other citizens. 

Nature of Judicial Function. The judicial function, i.e., the function 
of the courts or the judiciary, is to decide cases of legal controversy be- 
tween man and man, or between men and government. The function of 
deciding private civil cases, as where A sues B for injuries caused by an 
automobile accident, is one great phase of the court’s work. Another is that 
of deciding an increasing number pf cases in which the government, or some 
governmental official is involved, such as law-enforcement and tax-collec- 
tion cases. Here the work of the courts appears as but one step in the 
process of government. The legislature enacts a tax law; the executive 
branch proceeds to enforce it; controversies arise, men evade the tax, or 

^ See p. 128, above. 

^F. J. Goodnow, Politics and Administration^ New York, 1900, espec, pp. 1-22, 
72 - 93 - 
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dispute the amount or the validity of the tax; and then the courts are 
called upon to decide as between taxpayer and tax collector. 

Judicial Function in Relation to Others. Thus in testing the claims 
and rights of individuals and corporations in countless cases, the courts con- 
sider the meaning of legislative acts, and the validity of the actions of the 
officers who try to enforce them. In short they pass upon the work of both 
the other major branches of the government. Their decisions may usually 
be appealed to courts above them, to the supreme court of the state in state 
cases, and to the United States Supreme Court in federal or national cases. 
These highest court decisions are in a legal sense '^finaF' as to the facts 
before the courts in the case, but are hardly final in any other sense. They 
can be effectively enforced only by the executive branch, which in some 
cases refuses to enforce them; and they may be so distasteful that legisla- 
tive action to correct them is quickly begun. Thus the decisions of the 
courts represent a step in a governmental process that is like a link in a 
continuous chain, interlocked with legislative and executive actions. 

Nature o£ Judicial Decisions. In any case the more important deci- 
sions of the courts are recorded, and in the case of the higher courts are 
published for the benefit of judges, lawyers, and the public. Technically, 
of course, the “decision’’ is only the statement of what is actually decided : 
that B must pay A for the automobile injury, or that the taxpayer owes 
the government only $i,ooo instead of the ?i,5oo asked by the collector. 
As printed, however, the case or decision includes a statement of the facts 
and of the reasons given by the judge for his decisions on the several points 
involved. This reasoning or rationalization of the decision is more properly 
called “opinion,” and frequently includes statements (dicta) that have little 
or no relevancy to the actual decision. If some of the judges disagree with 
the majority, their “dissenting” or “concurring” opinions are also usually 
published — a dissent where there is disagreement as to what the decision 
should have been, a concurring opinion where they agree on the decision but 
differ on the reasons for it. 

Nature of “Constitutional Law.” Thus a constantly increasing body of 
judicial decisions and opinions is being accumulated, and from this mass 
of materials the teachers in law schools select important cases for law stu- 
dents to study. In this way various subjects of study are developed— “con- 
tracts,” “property,” and “constitutional law,” for eltample. In the latter 
subject what is studied is not the texts of national and state constitutions, 
but the decisions and opinions of the judges. These law students in turn 
become lawyers, legislators, and judges, and go on building up this body of 
“constitutional law” which grows like a series of protuberances from the 
original slender stalk of the written Constitution. Whole volumes can now 
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be produced based on court decisions and opinions relating to such short 
phrases in the Constitution as ^‘due process of law'’ or ''commerce . . , 
among the several states.” The judge-made 'daw” far out-bulks the "Con- 
stitution.” As former Chief Justice Hughes once said; "We are under a 
Constitution^ but the Constitution is what the judges say it is.” And they 
say what it is at very considerable length. 

'Influence of Court Decisions. The popular theory that the courts in 
rendering their decisions do not make law but only declare it as they find 
it has already been considered, and the conclusion reached that they actually 
make law.® Another theory is that the decision settles only the case before 
the court. Technically this is true, but actually it is not. Like a stone 
thrown in quiet water, an important court decision sends the -waves of its 
influence in every direction — and the influence in this case lasts much 
longer. A United States Supreme Court decision may actually set aside 
the law of only one state, but forty-seven other states and several territories 
are deterred from passing similar acts. The rule that is laid down becomes 
a binding rule of judge-made law. 

Conflicts Between Written Laws. When a statute or an administra- 
tive regulation, or any other type of enacted or written latv, is put before 
the court in a case, it must decide (a) what the law means, and (b) how 
it applies to the case before it. It is in most cases impossible to make a 
statute so clear on every point that it does not call for explanation or inter- 
pretation. Now in the United States there are several varieties of written 
law, including constitutions and statutes, both national and state, treaties, 
administrative regulations, local ordinances, and other types. In the same 
case the lawyers may quote provisions from two or more of these classes of 
written laws. A city ordinance seems to authorize one thing, but the state 
law provides differently, and the state- constitution may have a general 
clause bearing on the subject. If they conflict, which is to prevail in the case 
before the court? What is to happen to the other provisions? And who is 
to decide these questions? 

The English courts began centuries ago to overrule municipal ordinances 
when they went counter to the common law (i.e., established court deci- 
sions), statutes of the realm, or to "reason”; and when colonies were estab- 
lished across the seas, the courts sometimes exercised the same right as to 
the statutes passed by the colonial assemblies. These were considered sub- 
ordinate bodies and were treated accordingly. The statutes enacted by "the 
King in parliament,” however, were not declared invalid. There was no 
higher written law with which they could be compared, or with which they 

®See pp. So-Si, above. 
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could conflict. There was some talk among lawyers and judges that the 
common law was a body of higher law, and in the seventeenth century the 
famous Justice Coke made the following broad statement : 

It appears in our books, that in many cases, the common law will control 
Acts of Parliament, and sometimes adjudge them to be utterly void: for when 
an Act of Parliament is against common right and reason, or repugnant, or 
impossible to be performed, the common law will control it, and adjudge such 
Act to be void.^ 

This voiding of acts of Parliament by the judiciary was, in fact, never car- 
ried out directly. Instead the courts contented themselves with such inter- 
pretations of statutes as would make them harmonize as fully as possible 
with the common law. And this is what the British courts do to this day. 

Written Constitutions and Judicial Review of Legislation. In the 
United States, however, there appeared those documents that are called 
'Written constitutions,’’ both state and national. Though the first state con- 
stitutions were not essentially different from other statutes, in a short time 
they came to be drawn up by special constitutional conventions and adopted 
either by, or in the name of, the people. Thus written constitutions came 
to be looked upon as higher than ordinary statutes, and the question arose 
whether the courts, in deciding cases in the regular course of procedure, had 
the power to set aside a statute when, in their judgment, it conflicted with 
the written constitution. This power the courts soon assumed, and they 
have exercised it now for over a hundred years. It is this power that gives 
the courts a position over against the legislative and executive branches 
quite different from the position of courts in most other countries. In the 
separation of powers, the courts form the third side of the triangle. 

Judicial Review in the Supreme Court. The Supreme Court of the 
United States, standing at the head of the entire judicial system, is spoken 
of as the “balance wheel” of the Constitution. Its power seems impressive 
enough to justify the phrases “judicial supremacy,” “government by judi- 
ciary,” and “judicial oligarchy.” This is largely because at each session this 
court passes on the constitutionality of a number of acts of Congress and 
state legislatures, and of important executive and administrative bodies. 
Some of them it upholds, or fails to declare invalid— whereupon the news- 
papers say it ^Validates” them, which is absurd since they are no more valid 
afterwards than they were before the court’s action. Others it declares to 
be in violation of the Constitution, and these it refuses to consider as having 

^Dr. Bonham's case, 8 Rep. ii8. See McLaughlin, A Constitutional History of 
the United States, New York, 1935, p. 28; Haines, The American Doctrine of Judicial 
Supremacy, Berkeley, 1932, p. 33. 
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legal force. In short it has become largely a tribunal for deciding consti- 
tutional questions, and thus is exercising a function not usually considered as 
a judicial function at all. This function of the “Judicial review” of legisla- 
tion to test its constitutionality is, no doubt, a higher political service than 
simply deciding cases between man and man, but certainly it is a very dif- 
ferent one. As it is largely an American contribution to the art of govern- 
ment, and exceedingly important in American government, it calls for care- 
ful study. 

ORIGIN OF POWER OF JUDICIAL REVIEW 

Colonial Precedents. Colonial legislation, it will be recalled, was sub- 
ject to: (a) the executive veto by the royal governor, (b) disallowance 
by the Crown (aided by the Privy Council and Board of Trade), after it had 
gone into effect ; and (c) disallowance in a later judicial procedure of any 
act that had passed through the first two screenings, but was found in 
some later case before the courts to be contrary to English law. This last 
check was perhaps least known to the colonies, but the lawyers were not 
wholly unaware of it.'* 

Precedents in the States, 1776-1787. When the colonies became states, 
and the legislatures assumed complete control in their respective states for 
the first few years, even to appointing judges, judicial review had no place 
in the system of state government. A little later, when constitutions began 
to be considered supreme law, the doctrine of judicial review of state legis- 
lation began to emerge. In 1786 in Rhode Island an act that required 
merchants to accept the state’s paper money as legal tender for goods, and 
empowered courts to punish those refusing to do so without a jury trial, 
was said in the opinion of the supreme court justices to be “repugnant and 
unconstitutional” — ^not as violating any words of the Rhode Island consti- 
tution, which was still the old charter, but as against natural rights and 
ancient liberties.* This opinion of the judges was mere dictum; in fact they 
threw out the case of the butcher who refused to give good meat for poor 
paper money. Nevertheless there was a tremendous outcry among paper- 
money advocates against this action of the courts, and an attempt was 
made to oust all the justices. These and other evidences in the same period 
showed that lawyers and other conservative upholders of property rights 
were thinking of the courts as checks upon those legislatures that might 
move to the popular side in legislating on property matters, but there was 

'An important case was that of Winthrop v. Lechmere (1728), a Privy Council 
judicial decision invalidating a Connecticut statute concerning inheritances. 

'Case of Trevett v. Weeden. See Haines, T^e American Doctrine of Judicial 
Supremacy, Berkeley, 1932, pp. 105-12; Hockett, The Const'l. Hist, of the United 
States, 1776-1826,^-^. 
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no widespread or generally accepted doctrine of judicial review of legis- 
lation in this period. 

In the Federal Constitutional Convention, In creating a federal sys- 
tem with a national legislature for national purposes, the federal convention 
of 1787 faced the problem of how to keep state legislation from encroach- 
ing on national powers. There was also some feeling that legislation passed 
by the proposed Congress should be “revised” by someone, although at first 
the executive v/as not suggested for this purpose. The Virginia Plan cov- 
ered both matters by proposing to empower Congress “to negative all laws 
passed by the several States, contravening in the opinion of the National 
Legislature the articles of Union; and to call forth the force of the Union 
against any member of the Union failing in its duty under the articles 
thereof,” and by adding “that the Executive arid a convenient number of the 
National Judiciary, ought to compose a Council of revision with authority 
to examine every act of the National Legislature before it shall operate, 
and every act of a particular state Legislattire before a Negative thereon 
shall be final ; and that the dissent of the said Council shall arnount to a 
rejection, unless the Act of the National Legislature be passed again, or 
that of a particular Legislature be again negatived by , . . of the members 
of each branch.^^ ^ 

Nev7 Jersey Plan. The proposal for review of state legislation by Con- 
gress and the Council of Revision was quite obviously a partial return to 
the old royal disallowance of colonial legislation, although the grounds for 
disallowance were narrowed down to the question of conflict between the 
state act and the federal Constitution. That the proposed method was 
clumsy, and that the states would be almost certain to resist by force the 
first attempts to use the national veto, became clear in the convention's dis- 
cussions. As an alternative there was the New Jersey Plan ® which proposed 
that the acts of Congress “made by virtue and in pursuance” of its powers 
under the articles of Union, and “all treaties made and ratified under the 
authority of the United States, shall be the supreme law of the respective 
States, and that the Judiciary of the several States shall be bound thereby 
in their decisions, any thing in the respective laws of the Individual States* 
to the contrary notwithstanding.” Coupled with this, as in the Virginia 
Plan, was a proposal for a United States Supreme Court as a court of last 
resort in all appeals affecting national rights. Here was provided a judicial 
machinery and method for keeping state laws in line with the national 
Constitution. 

See Commager, Documents’ of American History, pp. 134-35. 

®Commager, op, cit,, p.,137* i * / ^ 
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Supreme Law of Land Idea. As to national legislation, the proposed 
council of revision idea was rejected, and the President was endowed with a 
veto, similar to' that of the Massachusetts governor, which could be over- 
ruled by a two-thirds vote of Congress. The subject of a separate judicial 
check on national legislation that was contrary to the Constitution was also 
discussed briefly and by a few men. It appears that a few favored the 
idea, a few opposed, and the rest were silent. No formal proposal to 
authorize judicial review of acts of Congress was made ; hence there is no 
clear expression of the sense of the convention. The power was neither 
provided for nor prohibited. If the courts were to have the power, it would 
have to arise from implication.^ 

In the Campaign for Ratification. In the state conventions called 
to ratify the federal Constitution, voices were again raised for and against 
the power of judicial review over Congressional acts, but now the voices 
seemed to be more in favor. It began to be recognized that the judicial 
branch, both to preserve its own freedom against encroachments by Congress 
and to secure the enforcement of other rights in the Constitution, might re- 
sort to the power of review. Alexander Hamilton in The Federalist strongly 
supported the power, and argued that it was a point of excellence in the 
Constitution that it proposed to establish a strong, independent judiciary to 
protect the Constitution of the people against their chosen legislatbrsd® 
There was some inconsistency between his arguments. In No. 33 he 
argued ^^that the National Government, like any other, must judge, in the 
first instance, of the proper exercise of its powers,” and that if it over- 
stepped its power and became tyrannical 'Hhe people” must and would 
act to correct it. In No. 78 he reasoned ^That the courts were designed to 
be an intermediate body between the people and the Legislature, in order, 
among other things, to keep the latter within the limits assigned to their 
authority.” At a time when lawyers and judges were extremely unpopular, 
it was a little humorous not to say audacious of Hamilton to argue that a 
body of lawyers, the Supreme Court, whom the people could in no way con- 
trol, should be the people^s defenders against legislators who came at least 
partly from the choice of the voters. 

The Judiciary Act of 1789. Finally the first Congress under the Con- 
stitution showed that it clearly expected courts, even state courts, to hold 
acts of Congress and treaties invalid, and it gave the United States Supreme 
Court definite authority to hear appeals in all cases in which the highest 

® See Haines, op. cit.^ pp. 126-35; Bates, The Story of the Supreme Courts Indian- 
apolis, 1936, pp. 26-29; Beard, The Supreme Court and the Constitution^ New York 
1912, pp. 15-67. 

The Federalist^ espec. Nos. 33, 78, 81. 
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state courts had upheld state laws against national, or had denied some right 
claimed by an individual under national laws or treaties3^ 

CASES OF JUDICIAL REVIEW AFTER 1 789 : 

. Beginnings of National Judicial Review. It was not long before the 
federal courts began in fact to exercise the power so casually and vaguely 
placed in their hands. Under the national judiciary act a Supreme Court, 
circuit courts, and district courts were created. The country was divided 
into judicial districts, and these were grouped in three circuits, with two 
of the six justices of the Supreme Court, and one district judge assigned to 
serve as a three-member court in each circuit. The state legislatures were 
still engaged in depriving British subjects of property rights, in contraven- 
tion of the treaty of peace, and in making laws to ease the burdens of the 
debtor class. Consequently some individuals, seeking a remedy against state 
laws that they could not find in the state courts, began to appear in the 
federal courts for relief. The circuit courts found early occasion to declare 
several state acts unconstitutional on the ground that they impaired the 
obligation of contracts or treaty rights.^^ 

State Courts Pass on State Laws. Meanwhile also the state courts were 
developing the practice of declaring state acts invalid, and were showing 
more confidence in their power to do so.^® At first they were somewhat 
uncertain of the grounds on which such power rested, but more and more 
they accepted Hamilton’s views that a constitution is a higher law, that it 
emanates directly from the people, that the legislature is under the consti- 
tution and is unfitted to decide the limits on its own powers, and that there- 
fore the courts have a duty to stand between the legislature and ^^the peo- 
ple” — meaning, of course, between the legislature and the individual litigants 
and minorities who come to court for protection. The state supreme courts 
felt constrained to uphold the state constitution as against state statutes. 
Only later did state judges sometimes hold state acts invalid because they 
conflicted with the national constitution, laws and treaties. 

Federal Courts Pass on Acts of Congress* Very soon, too, the federal 
courts faced the question whether certain acts of Congress itself were 
valid and enforceable. Judges were at the time fighting back against a 
wave of unpopularity that was leading legislators to impose additional du- 
ties on them without giving them extra pay. Several Virginia acts were held 
invalid on this ground by the state judges; members of the United States 
Supreme Court grumbled at being required to serve as circuit judges, a duty 

Haines, op, a^., pp. 144-47. 

Haines, op, cit., 17S-89, and footnote 20, p. 181; Bates, op, pp. 50, 53. 
^^See Haines, op, pp. 148-70; Boudin, Government by Judiciary ^ I, 5X-72. 
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that some of them considered unconstitutional; but when another act of 
Congress assigned to them the duty of investigating disabled soldiers’ pen- 
sion claims, and to fix the amounts to be allowed subject to review by the 
Secretary of War and finally by Congress, the revolt of the judges -was 
immediate.^^ In several federal circuits they held that this was an uncon- 
stitutional attempt to impose a non-judicial duty upon the judicial branch, 
in violation of the independence of the judges and their right and duty to 
perform only judicial functions. Presently other cases came before the fed- 
eral courts in which lawyers argued that certain acts of Congress were un- 
constitutional, but the judges after considering them upheld them as valid. 
But in these cases one judge after another made statements asserting the 
right of the courts, and of the courts alone, to pass on the validity under 
the federal Constitution of legislative acts — ^whether passed by Congress or 
by a state legislature.^^ Clearly the groundwork was laid for a Supreme 
Court decision holding an act of Congress unconstitutional Such a decision 
came in 1803. 

Supreme Court Refuses to Give Advisory Opinion. Before this, how- 
ever, one other incident showed the direction of judicial thinking. The 
French Revolution and the wars in Europe created grave problems of en- 
forcing neutrality in the United States. The legal powers of the govern- 
ment not being clear, Washington had Hamilton draw up a series of legal 
questions that he forwarded to the Supreme Court with a request for an- 
swers. The Court declined, holding that, since there was no legal contro- 
versy or case before it, the matter fell outside its jurisdiction. In short it 
refused to give advisory opinions, or to be drawn into the problems of the 
Other departments.^® The precedent thus established in refusing to give 
advisory opinions has not been broken. In a number of states, however, 
under specific constitutional provisions, advisory opinions are regularly 
given,by the courts to the legislature and the executive. 

‘ Marbury v. Madison, 1803. The Federalists under Adams, defeated in 
the election of 1800 by Jefferson’s Republican party, sought to perpetuate 
their hold on the government in at least the judicial branch. After the elec- 
tion they passed an act to reorganize and enlarge the judiciary, and ap- 
pointed a number of Federalists to the new positions. In the shuffle, Mar- 
shall was appointed chief justice, but as retiring Secretary of State under 
Adams he failed to deliver the commissions to all the new judicial ap- 
pointees. When Jefferson became President on March 4, 1801, he instructed 

^^Haybum’s Case (1792), 2 Dallas 410. 

'IS Haines, op. cit, pp. I 75 " 79 i 1S3, 191-93- 
Warren, The Supreme Court in United States Jhstory ^ 1926 ed., vol. I, pp. 105- 
II ; Orth and Cushman, American National Government , "p. $02. 
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Madison, his Secretary of State, to refuse to deliver the remaining commis- 
sions. One William Marbury, appointed justice of the peace in the District 
of Columbia, thereupon brought action along with others directly in the 
Supreme Court for a mandamus, i.e., for a court order, to compel Madison 
to deliver his commission.^^ This procedure was apparently authorized by 
the Judiciary Act of 1789. 

The Republicans in Congress, supporting Jefferson against Marshall and 
the Federalists, proceeded to repeal the judiciary acts of 1801, and then 
postponed the Supreme Court’s session for a year. When the court met 
again in 1803 the Marbury case was still before it, but Marbury’s commis- 
sion, even if delivered to him, would be of little value, since his designated 
term was already nearly up. Nevertheless the court went through with the 
case. It faced two questions : First, had it the jurisdiction to decide the case? 
If not, nothing more needed to be said. Otherwise it had a second ques- 
tion, that is, whether Marbury was entitled to his commission or whether 
Madison had the right to withhold It. The court took these questions in 
reverse order. First it held that Marbury had a legal right to his commis- 
sion, but second that it, the Supreme Court, had no jurisdiction to force 
Madison to deliver it ! In deciding the latter point it held part of an act 
of Congress unconstitutional. 

The clause held invalid was a provision drafted by Federalists, enacted 
by the first Congress, approved by President Washington, and in effect for 
fourteen years. It provided that in an original proceeding, i.e., a case not 
coming up on appeal from a lower court, the Supreme Court should have 
power to 'Issue writs of mandamus . . . to . . . persons holding office un- 
der the authority of the United States.” The Constitution itself provided 
as follows: 

. In all cases affecting ambassadors, other public ministers, and consuls, and 
those in which a State shall be a party, the Supreme Court shall have original 
jurisdiction. In all the other cases before mentioned, the Supreme Court shall 
have appellate jurisdiction, both as to law and fact, with such exceptions and 
under such regulations as the Congress shall make.^^ 

Putting the statutory and the constitutional provisions on original juris- 
diction alongside each other, the Supreme Court decided that Congress had 
attempted to impose on the court a duty and a burden of work not war- 
ranted by the Constitution, in short that on this point the statute was un- 
constitutional. In the circumstances, what should and could the court do? 
If it could not enforce both the Constitution and the statute, which should 

Marbury I;. Madison (1803), i Cranch 137. 

S. Const., Art. Ill, sec. II, par. 2. 
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it elect to enforce? On these points the decision was so cogent^ clear, and 
emphatic that its reasoning has never been improved upon. The court must 
enforce the Constitution; the statute must be ignored. Consequently the 
court did not have the power to issue the mandamus requested. Seeming 
thus humbly to deny its own power to issue the writ, the court was in fact 
asserting and acting upon a far greater power — that of declaring acts of 
Congress unconstitutional and of refusing to enforce them. 

Was the Power of Review Usurped? Since the time of this decision 
there have been repeated charges against the court that it illegally grasped 
or usurped a power not given to it and not intended for it. That the 
power was not expressly granted is clear enough, but the more careful his- 
torians of the subject are agreed that the framers of the Constitution un- 
derstood the doctrine of judicial review, and that the words they inserted 
in the Constitution were very probably intended to endow the courts with 
the disputed power. In fact by combining (i) the idea of a written con- 
stitution, emanating from “the people,” and superior to the government, (2) 
the doctrine of limited powers vested in the government, (3) an analysis of 
the nature of the judicial function, and (4) the words of the Constitution 
itself, as Marshall did in Marbury u. Madison, a very strong logical frame- 
work for upholding the power can be made out. The pertinent provisions 
of the Constitution may be summarized as follows, with italics to show the 
important words : 

Pertinent Constitutional Provisions. Preamble. “We the People of 
the United States ... do ordain and establish this Constitution. . . 
Whatever the reason of the framers for saying “We, the people,” the words 
seem to make the Constitution an expression of popular sovereignty. 

Art. VI, par 2. “This Constitution, and the laws of the United States 
which shall be made in pursuance thereof, and all treaties made, or which 
shall be made, under the authority of the United States, shall be the su- 
preme law of the land , . Statutes are not supreme law unless made in 
pursuance of the Constitution. 

Art. VI, par. 3. Senators, Representatives, state legislators, “and all 
executive and judicial officers, both of the United States and of the several 
States, shall be bound by oath or affirmation, to support this Constitu- 
tion ...” 

Art. I, sec. I. “All legislative powers granted shall be vested in a 

Congress of the United States. . . Congress has no powers that are not 
granted to it by the Constitution. 

Art. Ill, sec. L “The judicial power of the United States shall be 
in one Supreme Court, and in such inferior courts as the Congress may, from 
time to time, ordain and establish.” 
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Art. Ill, sec. II. “The judicial power shall extend to all cases . . . aw- 
ing under this Constitution, the laws of the United States, and treaties made, 
or which shall be made, under their authority. . . .” Thus the courts may 
pass on legal questions under the Constitution. 

Amendment X. “The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to the States, 
respectively, or to the people.” 

Thus from the words of the Constitution, Marshall was able to deduce 
that in a case properly before them, the courts, in the exercise of their 
judicial function, are in duty bound to enforce only those statutes passed 
by Congress that are in harmony with the Constitution. The Constitution 
is unqualifiedly supreme; the statutes only if they conform to it. What- 
ever may be the duties and powers of the other departments, the court’s 
duty is to uphold the Constitution, and this duty it cannot avoid without 
violating the oath taken by the judges. 

Counter- Arguments. An argument often made in reply to this is that 
Congress and the President are equally bound by oath to support the Con- 
stitution, and that the courts should accept their actions as being in honest 
compliance with it. The answer to this is that the courts have their own 
responsibility, irrespective of what the other departments do. They are a 
separate, independent, and equal branch of the government. Thus only can 
the Constitution and the separation of powers that it provides be made 
effective. 

If the contention that the courts have no power to set aside acts of Con- 
gress is sound, then it is almost equally true that they have no power to 
set aside acts of state legislatures. Neither is expressly provided for in the 
Constitution. The same can be said concerning state supreme court review 
of legislative acts under the state constitution, and even of the review of 
local ordinances in most cases. Logically if any of these powers must fall, 
all should fall, but that is clearly absurd. 

PROCEDURE AND RULES OF JUDICIAI, REVIEW 

What Cases and in What Courts. Judicial controversies or cases arise 
in every type of court from that of the modest untrained justice of the peace 
up through the various levels of state and federal courts to the Supreme 
Court of the United States. Each court has by law or constitution a definite 
jurisdiction, meaning the totality of the types of cases it may legally hear 
and decide. Even a justice of the' peace acting within his jurisdiction may 
declare a statute pleaded before him to be unconstitutional, and refuse to 
give it effect. Acts of legislation newly enacted are often tested in a num- 
ber of courts at about the same time. Lawyers, in order to protect the 
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claims of their clients, seldom fail to raise the question of constitutionality 
if there is even the slightest ground for it. Sometimes in the same year dif- 
ferent courts give opposite decisions on the same act : some hold it constitu- 
tional, others hold it unconstitutional. Confusion prevails temporarily, and 
an appeal to the highest available court becomes necessary to get an au- 
thoritative ruling. On all federal questions this means the United States 
Supreme Court, on questions under the state constitution, the state supreme 
court. But federal constitutional questions can be raised against any na- 
tional, state, or local act — even the zoning ordinance of a city, for example — 
and such questions can be settled finally only in the United States Supreme 
Court. On the other hand, an act of Congress can be effectively attacked 
only for alleged violation of the United States Constitution. 

Delays in Judicial Review. Where courts insist that they cannot pass 
on the constitutionality of an act unless a real case is before them, long 
periods often elapse during which an act is enforced before a decision on 
constitutionality is rendered. In Marbury v. Madison it was fourteen years, 
in the Myers case over fifty years.^'’ The more common lapse of one or 
two years is also very important when large interests are involved. Earlier 
decisions would certainly be of great advantage to citizens and government. 
How can they be achieved ? Decisions, or at least opinions, on the constitu- 
tionality of statutes might conceivably be given: 

1. Before the statute is passed. This would be an advisory opinion. 

2. Immediately after the enactment of the statute, but before the law had 
been put into force and been violated by someone. For this purpose 
(a) the declaratory judgment procedure is possible, and (b) an in- 
junction, mandamus, or other writ is also sometimes available. 

3. After the act has been put into effect, possibly at great expense. 

Advisory Opinions. In its constitution of 1780, Massachusetts author- 
ized both houses of the legislature, and the executive to request, and re- 
quired the state supreme court to give, advisory opinions “upon important 
questions of law and upon.solemn occasions.” Before important new laws 
are passed, the court is often called upon to give opinions on the constitu- 
tional questions involved. These “Opinions of the Justices” have a great 
deal of influence. Proposed legislation may be modified or dropped when 
the justices believe it would be unconstitutional. As precedents, these opin- 
ions are technically not as binding as decisions in actual cases ; but they do 
not appear to be overruled any more frequently, and they do head off con- 

Marbury v. Madison (1803), i Cranch 137, an act of 1789 held invalid in 1803; 
Myers v. United States (1926), 272 U. S. 52, an act of 1876 ruled unconstitutional 
in 1926. 

Const, of Mass., Pt. II, ch. Ill, art. 2. 
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siderable litigation that might later arise. For this and other reasons, the 
Massachusetts supreme court renders fewer decisions of unconstitutionality 
than most comparable state supreme courts. Six other states have adopted 
similar constitutional provisions for advisory opinions, but there has been 
no recent study of their effectiveness.^^ The United States Supreme Court, 
as noted above, and most state supreme courts refuse to give such opinions. 

Injunction or Mandamus to Test Constitutionality. When suing for 
an injunction or similar writ to prevent the enforcement of a law or ad- 
ministrative order the plaintiff must show that irreparable injury would 
result if he were to obey it. A public utility can show this when ordered to 
reduce a rate, or a large business corporation when confronted by a new 
labor regulation, but in many cases the individual cannot get an hijunc- 
tion. He must, for example, often pay a disputed tax and then sue for 
recovery. The remedy by injunction is, in other words, an ^^extraordinary’^ 
one, and is not always available. Much the same is true oi mandamus. 
When an officer refuses to carry out a law that the citizen wants executed, 
the latter may ask the court to mandamus (command) the o^cer to do his 
duty, while the officer contends that the act is unconstitutional. 

Declaratory Judgments. For the purpose of getting quicker action in 
important cases the declaratory judgment procedure has been devised.^^ 
Under it parties can bring actions in the courts to determine their legal 
rights before one has, for example, actually broken his contract, or refused 
to pay taxes. There must be a real situation, of course, such as an enacted 
tax law under which collector A is insisting that citizen B ought to pay a 
certain amount, and B insists that he is not obliged to do so. Under the 
declaratory judgment procedure the citizen and the collector simply agree 
on the facts, lay them before the court promptly, and get an early decision. 
The court then declares the rights of the parties but does not order either 
to do anything. 

Congress and the majority of the states have now passed acts to establish 
this procedure, many of the latter having adopted the Uniform Declaratory 
Judgments Act. The Supreme Court has recognized the validity of the state 
acts,^® and it has conformed to that of Congress, In fact the federal act 

other states are Maine, New Hampshire, Rhode Island, Florida, South 
Dakota, and Colorado. See Index Digest of State Constitutions, p. 378; Holcombe, 
State Government in United States, pp. 123-24, 503-04; Bates and Field, State Gov- 
ernment, pp. 427-28 ; A. R. Ellingwood, Departmental Cooperation in State Govern- 
ment, lUm York, igi%. 

22 See E. M. Borchard, Cleveland, 1934; also his short 

article in Ency. of Soc. Sciences, vol. 5, pp. 51-5 2 . 

23 Nashville, C. & St. L. Ry. v. Wallace (1933), 2S8 U. S. 249; Field, A Selection 
of Cases and Authorities on Constitutional Law, 2nd ed., Chicago, 1936, pp. 33-37# 
and 37,11.'' 
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has been used but little, the state acts only a little more. Lawyers and 
judges trained in the ways of the common law are slow to take up new ideas. 

Actual Controversies Generally Necessary. To bring any question of 
constitutionality before the federal courts and the courts of the various 
states in which advisory opinions will not be given by the courts, an actual 
legal case or controversy is necessary. Except where declaratory judgments 
are authorized, the case must be one of which the courts cannot only take 
jurisdiction but in which they can issue a positive order to one or more of 
the parties to do or refrain from doing something. This is a limitation that 
the courts have laid upon themselves, and that they insist is necessary In 
order (i) to keep them strictly judicial in their functions, (2) to prevent 
them from becoming entangled in political controversies, and (3) to give 
them the proper presentation of facts and arguments by attorneys to enable 
then); to make sound decisions. 

Political Questions and Directory Provisions. The courts insist, 
therefore, that their function is a strictly judicial one, and that it is non- 
political. The legislature and the executive are the political departments 
according to this view of the Constitution, (i) For this reason the United 
States Supreme Court says that it wall not deal with political questions such 
as the recognition of a foreign government by the executive or of the exist- 
ence of a ^^republican form of government^’ in a stater*'^ The President has 
the right to recognize or to refuse to recognize a foreign government ; he 
must also decide on sending troops into a state to enforce law ; Congress 
may seat such members as it chooses from such states as it believes prop- 
erly organized. In each such case the Court will consider the official actions 
of the other departments as binding on it. (2) The state supreme courts 
have held that some state constitutional provisions are only ^^directory,’’ 
not mandatory. Such provisions create a moral obligation, perhaps, and 
define the method of doing something, but do not create a right in any 
individual to insist on the thing being done. Therefore the courts cannot 
enforce these provisions against the other departments. Such are the duties 
imposed on state legislatures to reapportion representation every ten years, 
to read bills three times at length before passing them, to provide for a 
state census, and many others. These raise questions much like what are 
called ^'political questions” in the federal courts. In these instances the 
courts msually refuse to interfere even when cases are brought before them. 

.Court Not to Pass on Policy or Motives. For much the same reasons 
the judges say that they will not pass upon either the policy of an act, or 

Field, “The Doctrine of Political Questions in Federal Courts,’^ vol. 8, Mimi, 
Lam Review, pp. 4S5-513 (1924); and such cases as Luther v: Borden (1849), 7 
Howard (U. S.) i, and Oetjen v. Central Leather Co. (1918), 246 U. S. 297. 
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the motives behind it. Whether they think it good or bad in its effects, or 
whether the legislature acts honestly and with constitutional motives, or dis- 
honestly and with other motives, the courts should not inguire. Their duty 
is simply to pass upon the legality, i.e., constitutionality, of what was done. 
Hence they should not condemn legislation because it violates their notions 
of sound economics, or natural right, or ancient usage, or proper morals. 

This is what the courts say, but in the judgment of many competent au- 
thorities, they have failed to observe this wholesome restriction. Many acts 
have been declared unconstitutional not because they violated any words of 
the Constitution, but because they did not square with the economic or the 
political theories of the judges. Thus their theories concerning ^^due process 
of law,” ^^dual federalism,” and the “right of contract,” have been the basis 
for upsetting many statutes. In fact the courts have looked even into the 
motives of legislation. Minimum wage acts, child labor legislation, and 
regulatory laws of many kinds have been invalidated in these ways; and it 
is these decisions more than any others that have brought criticism upon 
the Court. 

One of the most friendly critics the court has ever had describes the 
Supreme Court as “this extraordinary politico-juridical tribunal,” and says 
of it : 

The Supreme Court is not only a court of justice, but in a qualified sense a 
continuous constitutional convention. It continues the work of the Conven- : 
tion of 1787 by adapting through interpretation the great charter of govern- ■ 
ment, and thus its duties becom'e political, in the highest sense of that word, 
as well as judicial.^® 

Reasonable Doubt and 5-4 Decisions. Even when proper legal ques- 
tions are presented, say the judges, if there is any reasonable doubt whether 
the legislation being contested is valid, the Court must, out of the respect' 
they owe to co-ordinate departments, uphold it and enforce it. Only in the 
clear case where there is no doubt that it is unconstitutional should it be so 
declared. To use the Court’s own words: “Within the field where men of 
reason may reasonably differ, the legislature must have its way,” This or 
the equivalent the judges have said many times in their decisions, but the 
public remains largely unconvinced. When a layman sees five or six able 
judges holding emphatically one way, and three or four others disagreeing 
just as insistently, he says there is a very reasonable doubt. To say other- 
wise is to stigmatize the minority judges as very unreasonable men. Never- 
theless supreme courts, both national and state, have held many acts un- 

M., The Com of the United States, p. 221. 
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constitutional by such narrow margins; and then they have frequently in- 
creased the doubt in the public mind by reversing their decisions later. The 
resultant confusion is not conducive to public confidence in the courts. 

The state of Ohio has by constitutional amendment forbidden its Supreme 
Court to declare any act of legislation invalid if two or more Judges consider 
it valid ; in other words, six of the seven must agree that it is unconstitu- 
tional, except when the court is merely affirming the holding of an interme- 
diate court, the court of appeals.-^ North Dakota and Nebraska have simi- 
lar provisions. It has frequently been proposed, too, that the United States 
Supreme Court should declare acts invalid only by a vote of at least two- 
thirds. That court might conceivably adopt its own rule refusing to hold an 
act unconstitutional except by a special majority, but it is reluctant to do so, 
and it may be that Congress has no power to make the rule. A constitu- 
tional amendment to this effect would, of course, be binding. 

Separability of Clauses. Where an act consists of a number of sections, 
and only one is held unconstitutional, the rest of the act is usually upheld if 
it is a complete act without the obnoxious clause. Such was the situation 
in Marbury v, Madison, and such has often been the case since. It has thus 
become a settled rule to consider whether the act is separable, and to act 
accordingly. 

Interpretation of Acts. In many cases the courts are able to avoid de- 
claring acts of legislation unconstitutional by giving them such construction 
and interpretation as will “square them’^ with the constitution. Justice 
Holmes once said that “the rule is settled that as between two possible in- 
terpretations of a statute, by one of which it would be unconstitutional and 
by the other valid, our plain duty is to adopt that which will save the 
Act.” Particular things done under the statute may then be held invalid, 
while the legislation itself is at least nominally sustained. There are cases, 
however, in which “interpretation” is almost as serious as a flat declaration 
of unconstitutionality. When the Supreme Court held in the Sugar Trust 
case-® in 1895 that the Sherman Anti-Trust Act could not be applied to a 
monopoly that was primarily engaged in manufacturing, not commerce, it 
effectively pulled the teeth of an act at a time when it might have been 
used to head off some of the many “trusts” then being formed. In fact, the 
act never fully recovered from this early blow, and it is only within the past 
few years that the court has in effect reversed the holding in the earlier 
case.®® ■ 

*^Ohio Const., Art. IV, sec. 2. 

Blodgett V. Holden (1927-X928), 275 U. S. 142, 148. 

U. S. V. E. C. Knight Co. (189s), 156 U. S. I. 

30 N.L.R.B. cases (1937), 3 oi U. S. i, 49, 58, 103, 142. 
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SCOPE AND RESULTS OF JUDICIAL VETOES 

Effect of Decisions Upholding Laws. When a supreme court, national 
of state, cannot avoid the question of the constitutionality of an act, it can 
reach either a favorable or an unfavorable conclusion. In the meantime the 
mere existence of the power of review leaves every legislative act in some 
doubt until the court decision on it, because the American people are so ac- 
customed to attacks upon legislation through the courts that no law seems 
quite a law until the courts, like an extra branch of the legislature, have 
passed upon it. Granted that the court decision is favorable, what good does 
it do ? It does not make the act more valid, or improve it as a piece^ of legis- 
lation. It supplies certain reasons why the law can be considered constitu- 
tional, but these could as well be written out by legislative committees and 
government attorneys. Supreme courts get much credit among lawyers and 
scholars for ‘^preserving and developing’’ the Constitution, but in each case 
the legislature possesses and has already acted upon the powers that the 
court iater merely explains in its opinions. 

plfect of Declaring an Act Unconstitutional. As to acts that are de- 
clared unconstitutional by the courts, it is necessary to consider first the 
immediate legal effect of the decision, and second the long-run social, eco- 
nomic, or political consequences of the adverse decision. According to strict 
theory, an act that is declared unconstitutional is utterly void, from the 
very beginning, as if it had never been a law at all. In many cases this 
theory will not stand up. Officers have been elected and have served under 
the unconstitutional acts; taxes have been collected and are in the govern- 
ment treasury; men have served time in prison because of them, and that 
time can never be recovered. What would the reader do as judge if he found 
an established city, providing many services, suddenly told by the state su- 
preme court that its officers were all illegally elected under an unconstitu- 
tional statute? What about the millions of dollars in the United States 
treasury after the A. A. A. decision declared the money had been collected 
under an unconstitutional tax from milling companies and others, who had 
in fact passed most of the tax along to the consumer? Would he in the first 
*case force the city to stop operating, and in the second order the treasury 
of the United States to return the whole tax to those who nominally paid it ? 
He probably would not, and neither do the courts. The judges have devel- 
oped a whole body of law concerning the effect to be given to unconstitu- 
tional statutes.®^ Cities incorporated or officers elected under them may be 
“de facto’ —not strictly legal or “de jure,” mind you, but still such that they 
must be recognized for many purposes. The taxes are in the treasury, and 

See 0. F. Field, Effect of an Unconstitutional Statute ^ Minneapolis, 1935. 
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the legislature may pass proper laws to compel claimants to prove their com^ 
plete title to them before getting them out again. And so on through a 
veritable maze of other qualifications and exceptions. 

It is true that a Supreme Court decision declaring an act unconstitutional 
usually prevents its future operation. Frequently, however, a persistent 
legislature proceeds to find some other way to achieve the result hoped for 
from the original act ; and occasionally a stubborn executive refuses to en- 
force an obnoxious decision, holding himself equal to the courts in the right 
to construe the Constitution, The courts are in one sense the iveakest of 
the three branches of government. The effectiveness of their decisions de- 
pends almost entirely on the people’s respect for law, and the cooperation 
of the executive branch in accepting and enforcing the decisions. 

Numbers of Acts Held Unconstitutional. As to the social and other 
consequences of judicial vetoes of legislation, defenders of judicial review 
as an institution make a point of the fact that relatively few acts of Con- 
gress have been declared unconstitutional. The first case after Marbury v, 
Madison (1803) came fifty-four years later, when in the Dred Scott case 
(1857), the Missouri Compromise Act of 1820 was held unconstitutional, 
thirty-seven years after it was passed. Since the Civil War, however, the 
Supreme Court has been more active and more assertive of its powers. 
Thereafter by decades the numbers of acts or parts of acts declared invalid 
are as follows: 1865-69, 4; 1870-79, 9; 1880-89, 5; 1890-99, 5; 1900-09, 9; 
1910-19, 7; 1920-29, 17.®^ A compilation made for the Senate Judiciary 
Committee covering the 1933, 1934, and 1935 terms of court, and the 1936 
term to March, 1937, showed 13 acts of Congress and 53 state acts held in- 
valid.®® In this short period, when New Deal legislation was under attack, 
about four acts of Congress and over a dozen state acts, on the average, were 
held unconstitutional each year, whereas before the Civil War the Supreme 
Court ruled invalid only two acts of Congress in seventy years, and a pro- 
portionately small number of state acts.®^ What was once thought of as a 
rare and exceptional use of power had become the regular and most impor- 
tant function of the Supreme Court. 

Court Reversal Since 1937. ^937 point in the exercise of 

judicial review had been reached, and in that year occurred what amounted 
to a revolution in the Supreme Court.®® The sweeping Roosevelt victory of 

This tabulation is based on Appendix I of Haines, op, cit, pp. 541-66. 

33 Bearings Before the Committee on the Judiciary j United States Senate, 7 5th 
Cong., ist Sess., on S. 1392, Washington, 1937, pp. 1189-99, 1520-36. 

3 ^B. F. Moore, The Supreme Court and Unconstitutional Legislation^ New York, 
1913, Appendix 11 , pp. 131-32. 

35 E. S. Corwin, Constitutional Revolution^ Ltd, ^ Claremont, Calif., 1941. 
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1936 was soon followed by the President’s proposal to revamp the federal 
courts by adding a new judge for each one who failed to retire within sk 
months after reaching the age of seventy. A tremendous clamor arose 
against this proposal to ^^pack” the courts but at the same time it was recog- 
nized that the New Deal leaders and supporters were not going to submit 
passively to wholesale judicial defeat of their measures. What caused the 
change is not fully known, but suddenly two members of the Supreme Court 
shifted from one side to the other, and on several important New Deal cases 
there were five votes to uphold them against four in opposition. A very 
substantial reversal of court doctrines on a number of important points 'be- 
gan. This occurred without the change of a single member, but when within 
the years 1937-1940 five Supreme Court vacancies occurred through deaths 
and resignations, and the President was able to appoint five new members 
to the court, the revolution was complete. From 1937-38 through 1940-41, 
not one act of Congress was upset, and very few state acts were held un- 
constitutional. The record since then has been much the same, except in 
civil liberty cases. 

In view of this substantial change of position, and the great concern of 
the present court to uphold all national and state legislation, it may seem 
ungracious to analyze the results of the past work of the courts in vetoing 
legislation, and unnecessary to consider judicial review as any longer an 
important factor in the American form of government. This would be too 
sweeping a conclusion. The political powers of the courts, that is the 
powers of judicial review and veto, still exist. State courts, furthermore, 
have not experienced the great change of heart exhibited by the United 
States Supreme Court and the latter may at any time reverse itself again. 
Judicial review still stands as an important factor in American government. 

Policing Function of Supreme Court. The United States Supreme 
Court acts as a sort of judicial policeman, patrolling three sets of boundaries 
defined by the Constitution and by its own decisions. The results of its de- 
cisions declaring acts of legislation unconstitutional may be considered with 
respect to these three boundaries: (a) between the nation and the states, 
(b) between the three branches of the national government, legislative, exec- 
utive, and judicial; and (c) between all government on one side (national, 
state, and local), and individuals on the other. Each state supreme court 
has functions for its own state corresponding to (b) and (c). 

Supreme Court as Arbiter Between Nation and State. As patrolman 
of the boundary between State and national powers, the Supreme Court has 
had a very checkered career. Up to the Civil War it made no decision de- 
claring any act of Congress invalid as an invasion of state powers. During 
most of this period it was a nationalizing influence, upholding the nation’s 
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powers and declaring invalid any state laws that interfered therewith. Since 
the Civil War it has, if anything, tended a little the other way, but when its 
decisions upholding state rights are examined some curious facts appear. 
First, the states as such are almost never represented in the litigation. They 
are not the ones protesting against the national legislation. Second, the 
actual parties are usually private individuals or business corporations. They 
are the ones who argue for state rights. Third, the basis of the suits is al- 
most always a question of property rights. The legislation is attacked and 
held invalid as an invasion of state rights, when in fact the parties involved 
are individuals and corporations trying to avoid taxes and government regu- 
lation of their businesses. Thus the state rights argument conceals entirely 
different motives, and becomes a means of protecting property interests 
against interference by government. 

It is strange, after all, that the Supreme Court should be looked upon as 
a protector of state rights. In no sense does it represent the states, and the 
record of its rulings as umpire between nation and states shows that it nearly 
always takes the national side in a direct controversy over this issue.®® Con- 
gress, on the other hand, represents states in both houses. Members of Con- 
gress can be elected only from states. If state rights are being invaded, 
they will be the first to hear it, not the courts. 

Supreme Court and Separation of Powers. The court has held very 
few statutes invalid as violations of the constitutional separation of powers. 
It has protected itself from attempts by Congress to impose non-judicial 
duties upon it, and it has invalidated a few attempts by Congress to dele- 
gate its own legislative powers to the executive. On the whole its decisions 
in this field have been few and moderate, and several recent decisions 
against the delegation of legislative powers to executive and administrative 
bodies are likely soon to be overruled. Its decisions have not seriously 
affected informal cooperation between departments. 

Supreme Court and Individual Rights. To pass judgment in a para- 
graph on the court ^s work in upholding the bill of rights against encroach- 
ments by government would be absurd. The court has ardent defenders, 
and it has sharp critics. The latter point to a whittling away of the rights 
of free speech, press and assembly, in wartime and after, and to numerous 
other invasions of personal rights in connection with prohibition, immigra- 
tion, and tariff laws, often with the direct sanction of the courts.®^ The for- 

P. Field, ^'State versus Nation, and the Supreme Court,’’ in 
Pe?;., vol. 28, pp. 233-45 (1934)* 

®^See for example Zechariah Chafee, Freedom of Speech^ New York, 1920; H. L. 
McBain, Prohibition: Legal and /Z/egcsZ, New York, 1938; E. S. Bates, This Land of 
Liberty, New York, 1930. 
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mer argue that without the court, conditions would have been even worse 
for personal rights. 

As to property rights, it is generally agreed that they have been rather 
well protected. Indeed the principal burden of the complaint against the 
Supreme Court in the past two generations has been its protection and ex- 
pansion of the rights of private property and contract, in the face of a rap- 
idly changing economic situation that has called for more and more govern- 
mental regulation of business, property, and employment relations. The 
Progressive attack upon the court under Theodore Roosevelt and the Demo- 
cratic or New Deal attack under Franklin Roosevelt were both centered in 
this proposition. Some of the most cherished measures of the New Deal 
were either upheld by a bare majority of the court, or were declared uncon- 
stitutional. Until the shift in the court’s position began in 1937, the whole 
program of social and economic legislation, both state and national, that 
went under the name of the New Deal, seemed endangered by adverse Su- 
preme Court decisions. 

Decisions Invalidating Social and Economic Legislation. The chief 
failure of the Supreme Court has undoubtedly been in its handling of social 
and economic legislation. Whenever the court has ventured to annul an act 
of Congress of wide social and economic significance, it has not only aroused 
tremendous public protest, but it has frequently been overruled, or has been 
forced later to reverse its decisions. Beginning with the historic Dred Scott 
decision of 1857 when it ruled against the power of Congress to prohibit 
slavery in the territories, the Supreme Court made a series of dubious deci- 
sions denying the power of Congress (a) to make paper money legal tender 
(overruled by the court itself), (b) to levy an income tax (overruled by Six- 
teenth Amendment), (c) to establish minimum wages in the District of 
Columbia, (d) to prohibit interstate shipment of goods made by child labor 
and (e) to regulate manufacturing under the interstate commerce clause (all 
now substantially overruled). The anti-New Deal cases up to 1937 need not 
be listed here because its recent about-face has undone already most of the 
adverse decisions of 1934-1936. With or without realizing it the judges in 
both federal and state courts developed a strongly laissez-faire or anti-gov- 
ernment attitude that led them to invalidate numerous state and national 
legislative acts that were designed to ameliorate social conditions and to 
bring business under stricter regulation. No doubt some of the legislation 
was unwise, but experience has shown the legislatures to have been more 
nearly right on the whole than the courts were both in determining the need 
for legislation and in devising appropriate laws. Most of the decisions hold- 
ing such acts xmconstitutional, furthermore, were not based on express words 
of constitutions, but on court-devised theories and rules of interpreting them. 
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PSOPOSED REFOEMS 

Should the Power o£ Judicial Review Be Abolished? A course of 
reasoning can be presented why the Supreme Court should not have the 
power to declare acts of Congress unconstitutional. If the court had no 
such power the lines of responsibility in government would be much more 
direct and clear-cut than they are now. Congress and the President would 
have entire legal and political responsibility for national policy, including 
the upholding of the Constitution itself, as the state legislatures and gov- 
ernors would in the states. Being responsible to the voters, they would 
certainly be slow to invade greatly the rights of the individual. Both 
houses of Congress being elected from the states, the members would not 
be likely rashly to invade the field of state rights, although a somewhat 
more extensive use of national powers might be expected. Legislators and 
executives, being under oath to support the Constitution just as much as 
judges are, would not lightly trample on constitutional rights. Being in 
fact largely lawyers, they would certainly debate constitutional questions 
gravely, as they always do, before taking any important new action. The 
checks on government action would then be political, not judicial ; the gov- 
ernment could not go any farther or faster than public opinion permitted, 
but it could go that fast. 

The late Justice Oliver Wendell Holmes once said, “1 do not think the 
United States would come to an end if we lost our power to declare an act 
of Congress void. I do think the Union would be imperiled if we could not 
make that declaration as to the laws of the several states.” 

Less Drastic Proposals. Most Americans would not go as far as to 
abolish this power of the courts, however ; instead they put forward various 
schemes of court reform. Of these the most important are: (i) Easier 
amendment of constitutions, so that unsatisfactory court decisions can be 
overruled more speedily by constitutional amendment. (2) The require- 
ment of an extaordinary majority (6 to 3, or 7 to 2) to overrule an act of 
legislation in state or nation. (3) The right of the legislative body to repass 
an act held invalid, thereby giving it validity. This has been favored by the 
American Federation of Labor, and was once half-heartedly approved by 
Chief Justice Marshall. (4) Various constitutional amendments (a) enlarg- 
ing the powers of Congress, (b) defining such terms as “due process of law,” 
and (c) limiting the power of the courts to declare acts invalid. Each of 
these would probably require a constitutional amendment, and that would 
take some time. President Roosevelt’s proposals of 1937 as to the federal 
courts were far less drastic than any of these. He proposed merely to over- 

Address delivered in 1913; McBain, TAe iiwg Constitution, p. 24 j. 
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come the temporary adverse majority in the Supreme Court by adding new 
justices for each one over the retirement age who failed to retire. This was 
viewed as ^^packing the court’’ and aroused opposition enough to defeat it. 

OTHER ASPECTS OF JUDICIAL REVIEW 

Court Review of Administrative Actions. Court review of the acts of 
administrative agencies, both national and state, such as the Interstate Com- 
merce Commission, and state public utility commissions, turns sometimes 
on constitutional questions, but more often on the construction of statutes. 
Here the courts apply much the same standards as in passing on legislation. 
There is no important government agency that has not felt the restraining 
hand of the court.®® 

Court Review of Treaties. Treaties also fall under review by the Su- 
preme Court, but no treaty has yet been held unconstitutional. Treaties 
must be made ^^under the authority of the United States,” and when so made 
they are a part of the “supreme law of the land,” but the Constitution does 
not say that they must be “in pursuance of” the Constitution. Hence the 
treaty power seems broader than the power of Congress to pass legislation ; 
it extends “to all proper subjects of negotiation between our government 
and other nations.” 

State Legislation Before U. S. Supreme Court. Federal court review 
of state legislation and state administrative actions is intended (a) to pre- 
vent the states from encroaching on the national government’s powers, and 
(b) to protect private persons against state actions in violation of rights 
guaranteed by the federal Constitution. It has never been seriously ques- 
tioned that some national agency should exercise this power, and the criti- 
cism of the court’s use of it has been mainly that the court’s individualistic 
theories of economics and governmental regulation of business have guided 
its decisions, so that the states have been prevented from regulating effec- 
tively public utilities, industries, and commerce and from providing for the 
reasonable protection of labor in the states. The so-called “liberal justices” 
of recent years have argued strongly for freedom in the states to settle their 
own problems in their o-y^n way, but the majority of the court usually held 
to a stricter view as to what is reasonable state action under the “due proc- 
ess” and other clauses of the Constitution until the recent change in the 
court’s attitude. 

Increasing Review of State Legislation. Judicial review in this field 
has in fact been rising rapidly. In the period before the Civil War only 

See\belaw,,. chs. 45. ■ 

S. Const., Art. VI, par. 2; Asakura v, Seattle (1924), 265 U. S. 332* 
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thirty-seven state acts were held unconstitutional by the federal courts:^^ 
Now the total runs into the hundreds, and the four-year period (1933-37) 
produced more than all the seventy years before the Civil War. But much 
the same thing has been happening in the state courts, ruling on the validity 
of legislative acts under the state constitutions. In the whole period down 
to 1819 only eighteen state acts were held invalid by state supreme courts. 
Now a few state courts combined will produce that number in a single year. 
This naturally means that state supreme courts loom larger in the scheme 
of state government than they did in early days. 

With changing social ideas and conditions, state legislatures have enacted 
new types of legislation, while citizens opposed to new laws have come to 
consider it the normal thing to attack state legislation in the courts, either 
federal or state or both. Then, too, state constitutions have become longer ; 
there are more clauses in them for a statute to infringe ; and nearly all 
clauses in a state constitution are looked upon as limitations on legislative 
power. Among the provisions in many state constitutions today are regu- 
lations (a) requiring the title of each act to indicate its contents, (b) for- 
bidding legislation on more than one subject in any act, (c) forbidding 
special legislation on a wide range of subjects, and (d) regulating local gov- 
ernment in many particulars. A great many state decisions hold legislative 
acts unconstitutional for infringing such provisions as to the form and con- 
tents of legislation, and many of the acts declared invalid are of merely local 
interest. 

But state constitutions also include provisions on due process of law, the 
sanctity of contracts, equal protection, and other subjects usually covered 
in bills of rights. Some of these are identical in words with federal constitu- 
tional provisions, and state judges have not been slow to follow the federal 
courts in invalidating legislation as ^^unreasonable^^ or ^^arbitrary’’ under 
such clauses. They are in fact almost obliged to do so, because if they do 
not an appeal on the identical or parallel federal question can be made to 
the United States Supreme Court, whose rulings on the federal Constitution 
are uniformly binding throughout the states. Nevertheless the state provi- 
sions, as on '‘due process,'’ are separate things, and^each state supreme court 
can legally interpret its own. Thus it sometimes occurs that one state rules 
one way, and another in a different way, on the validity of the same kind 
of act. 

information as to the numbers of cases, see especially Haines, 0^. aV., 
pp. 148-203, 400-03, and B. F. Mooie^ The Supreme Court and Uncmstitutioml 
Legislation, New York, 1913, pp. 129-41. For excellent discussions of Judicial review 
in the states, see Holcombe, State Government in United States, 1931 ed., pp. 477- 
518, and W. F. Dodd, State Government, 1922 ed., pp. 133-55. 
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Direct Election of Judges. Direct election of state judges has been no 
guaranty that they would be more liberal than the United States Supreme 
Court in upholding social and economic legislation. The elected state judges 
in some states have been as much opposed to new types of labor legislation, 
taxation, and social services as the United States Supreme Court before 
1937. It seems that state judges as a class have a more limited outlook, 
and are more subject to the pressures of local and class opinions, than are 
the federal Supreme Court justices — ^although by way of exception a few 
state supreme courts have been more liberal. Direct election apparently 
made the courts in some states feel more independent than formerly of legis- 
lative control, more willing to invalidate acts of legislation ; but on the whole 
it has kept them more responsive to public opinion than might otherwise 
have been expected, and legislation often expresses public opinion. 

With some exceptions, state constitutions are easier to amend than the 
national constitution. This fact, coupled with the direct election of judges, 
has provided the people of the states with considerable power over the courts. 
It has not been enough to satisfy all reformers, however, and a few states 
have resorted to other devices to prevent wholesale invalidation of state 
legislative acts, (i) In Ohio, as mentioned above, six of seven judges on 
the supreme court must concur if a legislative act is to be held invalid, ex- 
cept where affirming a lower court decision to the same effect. As a result, 
very little state legislation is held invalid by the state supreme court of Ohio. 
North Dakota requires 4 out of s, and Nebraska 5 out of 7 judges to concur 
in holding an act unconstitutional. (2) In a number of states unpopular 
judges may be recalled from office. The effect of this in holding the courts 
in check has been relatively small. (3) In Colorado the constitution au- 
thorized the voters to re-enact at a referendum any legislative act held void 
by the courts, but the supreme court of the state held this “recall of deci- 
sions” to be itself invalid, and the people submitted to the decision. None 
of these devices has materially changed the powers of the state supreme 
courts. They have assumed a position alongside the legislative and executive 
branches closely analogous to that of the United States Supreme Court. 
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lie THE FORMS OF LOCAL 
GOVERNMENT 


TN the foregoing chapters several distinctive institutions of the American 
A system of government— written constitutions, separation of powers, and 
judical review — have been presented. Of necessity the principal illustrations 
of these ideas have been drawn from the national and state governments. 
Why should the forms of local government be brought in at this point? 
First j because the aim is to describe the entire system of government, and 
to do so topically. Second, the same leaders and the same ideas have op- 
erated in local government and at the state and national levels. There are 
no idea-tight or experience-proof walls between the levels of government. 
But, in the third place, the applications of common ideas have had different 
results at different levels, and it is possible to make some very interesting 
comparisons and to see the limitations of various ideas in practice. Finally, 
local government has its own importance in the whole system, not only be- 
cause of the great services it renders in cooperation with state and nation, 
but also because it is an essential element in American democracy. Before 
taking up other aspects of state and national organization, it is well to‘ get a 
brief picture of organization in the local units. 

Diversity of Forms. A striking feature of the forty-eight states is the 
great uniformity of central organization that prevails. Among local units 
there is much more diversity. Not only are counties different from cities, 
but within each class there are important variations from state to state and 
even within states. Since local forms are based more on statutes and less 
on written constitutions, state legislatures can experiment rather freely in 
this field, and they have done so from their several beginnings. Local con- 
ditions, too, have considerable influence. Industrial states have needs unlike 
those in agricultural states, large cities different requirements from those 
of small. 

Influences Leading to Present Forms. Many experiences and ideas 
contributed to the present forms of local government, (i) The names of 
various local units (counties, towns, etc.) and the titles of local officers 
(sheriffs, coroners, mayors, aldermen, etc.) reveal the English origins of a 
considerable part of the local government structure. This influence came 
almost entii'ely in the colonial period ; there has been very little subsequent 
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copying of English models. (2) The congregational form of church govern- 
ment in the New England colonies had its effect on the organization of the 
towns in that area, and in the regions westward that copied from New Eng- 
land. (3) Geographical, social, and economic conditions in the south made 
for different forms of organization there. There was much less direct popu- 
lar government in that region. (4) Frontier conditions undoubtedly had some 
influence in the middle and far west. (5) The democratic ideas previously 
outlined had a tremendous influence in shaping local government through- 
out the nation. (6) Conscious and deliberate attempts to copy in local units 
the forms of the national and state governments led to the introduction of 
the mayoral veto and the “strong mayor” or “federal” plan of city govern- 
ment in a number of places. (7) Later, when the American business cor- 
poration was looked upon as one of the most successful of all social inven- 
tions, there was an equally deliberate effort to make over local governments 
in the image of the successful business corporation. (8) Besides these, there 
have been some speculations by native local theorists that have had influence 
here and there. Taken as a whole, the organization of local governments 
in the United States is indigenous — a home-made and home-grown thing, 
airising out of the needs and thoughts of the people themselves, complex, 
confusing, in many respects clumsy and irrational but passably workable 
withal. 

Through all the confusion that prevails, certain broad trends are notice- 
able. Legislators and charter makers have been influenced by much the 
same ideas. 

1. Corporate Unity of Local Governments. Corporate unity, or a close 
approach to it, is fairly general. In a rather simple case, such as a school 
district, the board of education is the corporate board of directors, and the 
powers of the district center in it. Most cities and counties, though far more 
complicated in organization, are nonetheless single corporations with a coun- 
cil or board that is looked upon as the governing body in case of any doubt. 

2. Large Numbers of Elective Officers. Direct election of the govern- 
ing body by the voters, plus the popular election of a very considerable num- 
ber of other officers and boards, is to foreigners one of the most distinctive 
features of American local government. In other countries, it is common 
to elect only the council members; in Russia only the “soviets” (councils) 
are elected; and in the dictatorial regimes of Germany and Italy, popular 
election of local governing officials was abolished. The list of local elec- 
tive officers in the United States is so extensive that it has never been com- 
piled. Cities, counties, villages, towns, and boroughs have the largest num- 
bers of elective officers per unit, but school districts, which usually elect 
only board members, have the largest fofal number elective because the dis- 
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tricts themselves are so numerous. Washington, D. C., is the only large 
community in the United States in which there is no local election of local 
officers. 

3. Popular Votes on Measures. Popular control of local governments 
is further strengthened, or at least conditioned, by the widespread use of 
the referendum on important local questions. In many states the laws pre- 
vent the local authorities from acting, without first receiving the approval 
of the voters at a referendum, on such questions as (a) organizing a new 
local government, (b) dissolving it, (c) changing its boundaries, and mov- 
ing the seat of its government (counties), (d) adopting city charters and 
charter amendments, (e) approving bond issues, or borrowing money, (f) 
constructing or acquiring public utilities such as water, gas, and electric 
light works, and (g) licensing or prohibiting the sale of liquor. On top 
of these wide uses of the referendum, in a number of states the laws provide 
for the initiative and referendum generally on local ordinances and char- 
ters, and for the recall of public officers by the voters at special elections. 
Town and school district “meetings’^ are but another phase of this partici- 
pation of the voters. 

This extensive collaboration of the voters in the direct decision of local 
questions is supposed to be one of the most democratic features of the 
American system. It is well known, however, that many of these referenda 
have been required by the legislatures at the instance of interests that 
wanted to prevent the action of local governments. This is certainly true 
with respect to the acquisition of public utilities. As a result of these 
transfers to the voters of direct decision on many important public ques- 
tions — ^a thing but little known in other lands — truly representative govern- 
ment, i.e,, actual government by the chosen representatives of the voters, 
can hardly be said to exist in thousands of American local governments. 
What prevails is a mixed representative and directly democratic System. 

4. Diffusion of Responsibility. The separation of powers^ though 
copied to some extent in the structures of local governments, is not, as noted 
above, usually required there by state constitutional provisions, and has 
nowhere been completely established in local units. There is much scat- 
tering of powers and responsibility, but it does not follow the precise lines 
of the separation of powers as embodied in the national and state govern- 
ments. In many places mayors, and even aldermen, serve as justices of 
the peace or municipal judges in addition to performing non-judicial duties. 
Some southern states preserve the old system of having elected justices of 
the peace sit as a body to manage the administrative affairs of the county. 

State Control of Local Courts. There is a tendency to separate judicial 
work from legislative and executive in local government, but there are still 
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many exceptions to it. More noticeable, perhaps, is the trend toward de- 
priving local government of all control over the judicial branch. Even 
though most justices of the peace, police judges, municipal judges, and 
county judges are locally elected and locally paid, if paid at all, they are in 
a true sense parts of the state judicial system, and are being steadily in- 
tegrated with the higher series of state courts. The local governments can- 
not control their powers or jurisdiction, or vary their terms, their compen- 
sation, or their privileges. 

In short, local government is being confined largely to local legislative, 
and executive or administrative functions. These two, in turn, i.e., the 
legislative and the executive, are not as strictly separated as they can be 
in larger units like the states. Councils and boards devote most of their 
time to non-legislative activities, whereas individual officers and administra- 
tive bodies are empowered to issue a variety of local regulations. It is 
only in cities and villages among local units that a truly legislative power 
— ordinance-making — is of great importance, and even there the same body 
handles much administrative work. 

THE COUNTY^ 

County Functions. Counties, called parishes in Louisiana, exist in every 
state, and are organized for local government in all states except Rhode 
Island. They exist for a number of state purposes : for judicial purposes, 
law enforcement, tax assessment and collection, land title registration, 
health and welfare work, the supervision and management of public schools, 
constructing and maintaining highways and other public works, and the 
promotion of agriculture. They are relatively least important in the New 
England states, where the towns perform many state functions, but else- 
where have considerable importance. 

County Organization. The county organization consists generally of 
three fairly distinguishable parts: (i) the county board and the agencies 
and officers under it; (2) the elective county officers and the agencies they 
control; and (3) the judicial system of the county. The latter is separable 
from the rest, and will be dealt with in the chapter on judicial organization 
in general.® 

I. County Board. The county board is generally an elective body that 
stands in law as the corporate authority of the county and represents most 
fully the local self-government phase of county affairs. It is charged with 

^ On county organization see Fairlie and Kneier, County Government and Adminis- 
tration, chs. VII, VIII, IX; Bromage, American County Government, chs. Ill, VI; 
lancaster, Government in Rural America, ch. III. 

®See ch. 34, espec. pp. 586-87. 
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the care of the county’s properties, with levying taxes and making appro- 
priations of county money, and with the making of such county regulations 
as the laws permit* More or less under its' control are the county build- 
ings, highways, and health and welfare work. 

Two types of county boards have been noted: (a) In the ^^supervisor 
system,” each organized town or township, village, and city in the county 
has one or more elected town supervisors as representatives on the board. 
Consequently the number varies from county to county, but it tends to be 
fairly large. In Wayne County (Detroit), Michigan, the number hovers 
around ISO, but this is exceptional. Numbers from 15 to 40 are far more 
common. Payment for services is usually small, and on the per diem basis. 
This system is optional with the counties of Illinois, but exists generally 
in New York, Michigan, and Wisconsin, (b) Most of the states have estab- 
lished the ^^commissioner system” of county board organization. A small 
number of commissioners are elected either at large or by commissioner 
districts into which the county is divided. The number of members is 
commonly five, but larger boards, as well as boards of only three members, 
are found. Terms of office are usually either two or four years. Compen- 
sation for services is small in the less populous rural counties, but rises to 
considerable sums in the larger, more urban counties. In few cases is full- 
time service either expected or paid for. 

2. Elected County Officers. The county board represents, then, the 
more strictly local side of county government. Alongside it, and more 
minutely regulated in their functions by state statutes and the common 
law, are the various elective county officers: sheriff, coroner, county attor- 
ney or prosecutor, register of deeds, treasurer, clerk or auditor, superin- 
tendent of schools, surveyor, and frequently others. As already stated, 
these are generally elected by the voters of the county, and the county is 
required to provide them with office space, to pay their compensation as 
fixed by state laws, and in many cases to provide them with deputies and 
clerks. 

These county officers have a three-fold responsibility : to the state, which 
creates their positions and establishes their powers ; to the voters of the 
county, including in many counties the party machine which practically 
gives them their nominations ; and to the county as a corporation, repre- 
sented in the county board. The last of these responsibilities is probably 
the least. The county board cannot discipline, nor can it easily remove, 
any of these elective officers, and it cannot, except for short periods, deter- 
mine their successors when there is a vacancy. It cannot reduce their 
salaries or fees, as a rule, nor can it bring them readily under any county 
budget system or any other measure of central control. In the main their 


178 ; GENERAL INTERNAL ORGANIZATION 

functions are such that the county board has only a little interest in them, 
and when there is need for cooperation between them, it must come as a 
result of common reasonableness and a common loyalty to the interests of 
the people in the county. 

Lack of Integrated Organization. Thus the county organization is not 
a well-integrated mechanism. The state treats the county generally as a 
convenient area in which to provide for certain statewide services such as 
courts and elementary law enforcement. It is not looked upon as prima- 
rily a unit of self-government, for providing local services according to local 
policy. Its power to make ordinances is in most states very limited ; any 
possible desire to expand local services is generally prevented by lack of 
authority. Each officer carries out his own duties in accordance with his 
interpretation of the laws governing his own office. 

Proposals to Reorganize the County. There are many persons who be- 
lieve that the county functions connected with courts, law enforcement, 
health, social welfare, education, roads, and finance are so important that 
the county should be thoroughly reorganized to provide them in a modern 
and efficient w^ay. They wmuld like to see the county a fully self-governing 
unit, under a single board with respect to all its functions, and operating 
through a trained business or financial manager responsible to the board.''* 
Needless to say the powers of resistance in all areas to any such plan are 
tremendous, and the reform comes but slowly and imperfectly. It may be 
that the reformers have overlooked some of the controlling factors in the 
situation: the nature of the county, the attitude tow-ard it of the state 
legislature, the small size and rural point of view of many counties, the 
natural resistance to changes that suggest higher taxes, and the desire to 
have government not too efficient. 

TOWNS AND TOWNSHIPS^ 

New England Towns, The original New England town corresponded 
roughly to the area of church attendance, so that town affairs and congre- 
gational matters were handled by much the same people and in open meet- 
ing. Each town typically had a little trading center and a rural fringe 
surrounding it. As population increased, and manufactures and new kinds 
of trade came in, rival centers grew up, and then there was a tendency to 
divide the town into several, designated as east and west, or north and 

®See National Municipal League, Commission on County Government, A 
County Manager Law, 1930; and ibid,, Principles of a Model County Government 
(by R. C. Atkinson), 1933; Bromage, American County Government, ch. VI. 

^On town and township organization, see Sly, Town Government in Massachusetts, 
chs. V-VIII; Lancaster, Government in Rural America, chs. II, III; Faixlie and 
Kneier, County Government and Administration, chs. XX, XXI. 
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south. In each town there was, and is to this day, an annual town meet- 
ing of the legal voters, at which officers are elected and the principal busi- 
ness for the town for the coming year debated and settled. This town 
meeting is recognized as the principal governing authority of the town; it 
decides on taxes, appropriations, ordinances, and major new improvements. 

Town Officers. Between town meetings, the affairs of the town are car- 
ried on by a board of selectmen, usually three iji number, and various town 
officers chosen at the meeting, of whom the most important are the clerk, 
the assessor, the treasurer, the tax collector, the constables, and the highway 
surveyor. The selectmen look after the town hall, the roads, in some cases 
the care of the poor, and a variety of other services. In most of the New 
England states the town is also the school district, and the town meeting 
elects the school committee and adopts the school budget and tax levy. 

Early and late a great deal has been said about the values of the New 
England town meeting as a training school for citizens and leaders in public 
affairs. There can be little doubt that the people of New England devel- 
oped a feeling of public responsibility that was widespread among the 
population. Whether this was due to the training in town meetings, or 
whether the town form of organization was itself the result and expression 
of a sense of citizenship otherwise developed, is hard to say. At any rate, 
the New England town v\^as admired in other parts of the United States, 
and was to some extent imitated farther south and west. 

Townships in the Middle West. New York, New Jersey, and Penn- 
sylvania also adopted the town form of organization in rural areas, but as 
they also had the county, and placed most of the important functions in its 
hands, the town did not become as important in the middle states as in 
New England. Settlers from the New England and other northeastern 
states, moving west into Ohio and beyond, carried with them the idea of 
town organization. In the meantime the system of Congressional land sur- 
veys, according to which lands were divided into one-mile squares (sec- 
tions) and these were grouped into areas six miles square (called town- 
ships), had been introduced, and was steadily extended to the west and 
the south. Legislation permitting the residents in these survey townships 
to organize for local government was enacted in the states from Ohio to 
-North Dakota, and south as far as Missouri and Oklahoma.® The type of 
organization provided follows closely that of the New England towns. In 
other words, the annual town meeting is the center of authority. It elects 
the township officers, decides on the tax levy and the major items of expen- 
diture, and settles other questions of local policy as authorized by law. The 

® Later abolished in Oklahoma. See map in Bureau of the Census, 'Govermmntal 
Units m tJm United States 1Q42, 1944, p. 5. 
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elected officers number usually nearly a dozen, and are much the same in 
titles and in functions as in the New England towns. 

Town and Township Compared. The organized township of the mid- 
dle west is in general not only more rural and smaller in average population 
and taxable wealth than the typical town in New England, but it suffers also 
from other handicaps. In most midwest states, the trading center or centers 
of the township are permitted to separate themselves from the township, 
and to set up little village governments of their own. Thus the township 
population is reduced, the area is broken, and the rural people are politically 
separated from the semi-urban villagers. Further, the six by six mile square 
area of the township is, at best, an arbitrary and unnatural thing. It does 
not represent a true community of interests. Then, too, the tradition of 
self-government in the midwestern townships is frequently less strong than 
that in New England, or at least in the New England of old. Large areas 
in the middle west were settled by immigrants with no experience of town 
meetings. Since, in addition, the state governments of the middle west look 
more to the counties than to the towns for the performance of state func- 
tions, the rather poor showing of township government west of the 
Alleghanies is at least partly explainable on that ground. 

Defects in Town and Township Government. Many faults have been 
found by observers with both the town governments of New England and 
the township governments farther west. Some of the difficulties are unavoid- 
able in units of such small size, and inhabited primarily by a none-too- 
wealthy, scattered farming population. Others are more probably the result 
of defective organization. As a legislative or policy-determining body, the 
town meeting certainly lacks something. The time is too short; adequate 
leadership and planning for the meeting are often lacking ; the crank and the 
special pleader get too much attention ; trivial affairs are likely to take up 
an excessive part of the meeting while important matters go unexamined. 
Where the town’s population is large, the assembly becomes too large and 
cumbersome; some New England towns have been authorized by law to 
overcome this difficulty by creating representative bodies to replace the true 
town meeting, but even these are larger than ordinary city councils. On 
the administrative side the township, like the county, has its various services 
divided among so many separate officers that in many places none give full 
time to the town’s business. The work is small enough if it is all pooled, 
but in fact it is done “in a corner, by piecemeal.” Closeness to the people 
provides a check on the work done, but it is an amateur check; and in gen- 
eral township government emphasizes democracy and self-government at 
the expense of administrative efficiency. 
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CITIES ® 

Urban Interest in Forms of Local Government. Among local units, it 
is the cities and to a small extent their little brothers and sisters called 
“villages” that show the greatest consciousness of the problem of organiza- 
tion. There is a civic pride that men and women have as members of a 
city that they do not show as residents and voters of a county, township, or 
school district. Perhaps, too, there is something about the mental alertness 
and activity of city dwellers that makes them pay more attention to the 
improvement of local government. Great and rapid growth, the rise of new 
functions, the increase of local taxes and debts, and a wholesome rivalry 
among cities also explain in part the numerous experiments with municipal 
reorganization. 

Fusion of Functions in Early Cities. The cities of the colonial period 
showed in general a confusion of powers and functions in the same hands. 
In the city of New York, for example, the members of the council, includ- 
ing the mayor who was one of them and who presided at the meetings, exer- 
cised as a body the legislative or policy-forming function of the city, through 
the enactment of ordinances. Divided up into committees, the same men 
took charge or had supervision of the functional services of the city, in an 
administrative capacity, and also selected and controlled the paid per- 
sonnel. The mayor and the aldermen, the latter being one class of council 
members, sat also as a judicial body with powers similar to those of jus- 
tices of the peace. A more complete union of all the powers of local gov- 
ernment in the same hands could hardly be contrived. There were, how- 
ever, some separately elected officers for certain purposes: assessors, tax 
collectors, and constables were chosen by wards to perform their respective 
functions. And the mayor had a little appointing power and some super- 
vision over the constables and the “watch” or police system. 

Phases of Later Municipal Reorganization. Following the War for 
Independence and the establishment of state and national governments, as 
already pointed out, experimentation in the reorganization of city govern- 
ments began. From that time down to the present there have been three 
main lines of influence on municipal government. First came the attempt 
to make city governments little copies of the state and national governments. 
In the early phases of this movement came the ideas of separating the mayor 
from the council, and making him elective; the introduction of the separa- 

® On the organization of city governments, see Anderson, American City Govern^ 
me 7 it, chs. XII, XIII; Kneier, Government in the United States f chs. XX- 
XXIIIjv Munro, Government of American Cities , chs. XIV-XVII; Reed, 
Municipal Government in the United States, xtv. ed., chs. VI, XI-XIV; The 
Municipal Year Booky i% 1 r PV* i7S"’20o; ihid., 1940, pp. 20-64. 
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tion of powers, with some checks and balances, such as the mayoral veto of 
council actions; and the division of the council into two chambers. In 
some cases, also separate municipal courts were set up. The second great 
influence on municipal organization was, undoubtedly, the wave of demo- 
cratic sentiment that insisted upon direct election by the voters of many 
other officers besides the mayor and council. Finally, the third influence 
was that great drive for efficiency and economy that began strongly toward 
the end of the nineteenth century and has continued with varying success 
down to the present. The ideal was that of getting the most service for the 
least money. 

Variations Among Forms of City Government. As a result of the 
conflict of these ideas, some historical accidents, and the jockeying of many 
local political leaders and reformers, American cities now operate under 
four principal forms of municipal government. The different plans are so 
full of exceptional features here and there, that it is only in the most general 
sense that they can be classified. In the following pages only the essential 
features of each of the more important plans are considered. The reader 
should bear in mind the following points : 

Common Features in Most Cities, i. In practically every city, the 
schools are administered under a separate school board. 

2. Municipal courts and judges under various titles are usually sepa- 
rately elected by the voters, or appointed by the state. 

3. There will usually be one or more additional, separately elected officers 
or boards not discussed herein. 

4. As required by various state laws, there are also appointive boards 
of health, library boards, and similar agencies in many cities. 

5. The specific division of powers and functions varies in different places 
even when the plans seem the same. 

6. In the larger cities, there is a more or less close relationship between 
the city and the county government. 

Four Major Types of Organization. The four major types of municipal 
organization found in the United States may be designated as follows : 

1. Mayor and council type, with weak mayor. These and the ^^strong 
mayori^ cities account for two-thirds of all cities of over 5,000 inhabitants. 

2. Mayor and council type, with strong mayor, called for short either 
“strong mayor” or sometimes the “federal” plan, the latter because of its 
supposed similarity to the national government. This plan is found mainly 
in a relatively few large cities, such as Boston, New York, Detroit, St, Louis, 
Indianapolis, and San Francisco, where the mayor power is very great. 

3. The “commission plan” which is found today in 327 cities of over 
5,000 population, of which the largest is New Orleans. This plan had its 
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greatest vogue between 1905 and 1915; it is now relatively on the decline, 

4. The “council-manager plan/’ or ^^city-manager plan/’ is now found in 
350 cities of over 5,000 inhabitants. 

Weak-Mayor and Council Type of Government. The weak-mayor 
variety of mayor and council government consists of a council elected by 
the voters, in most cases by wards but in others at large, and a mayor 
elected at the same time. Terms of office are commonly two or four years. 
Salaries are usually paid both councilmen and the mayor, but these are 
small to the point of insignificance in the hundreds of small cities under 
this plan. The council varies somewhat in size with the size of the city, 
up to 52 members, but the average even for large cities is only about a 
dozen. 

In powers and in functions, the council is both a legislative and an 
administrative body. It enacts the city ordinances and resolutions setting 
the annual budget and tax levy, borrowing money, and ordering public 
works to be performed. It also appoints and controls a varying number of 
city officials : the clerk, the attorney, the engineer, the assessor, heads of 
utilities, and others, whose terms frequently coincide with those of council 
members. Through its various committees the council passes on and super- 
vises a wide range of local services. Thus far in the description, the council 
looks very much like the English type of council from which it originated. 

Powers of Mayor. The mayor, frequently called “chief executive,” and 
charged with the duty of seeing that the laws and ordinances are enforced, 
is in most of these cities empowered to appoint and control the local police 
force. In some places, he also has power to appoint members of library 
boards, park boards, and civil service commission, subject to the approval 
of the council. In the legislative field, he may recommend measures to the 
council and veto certain classes of its actions, but the council may repass 
the measure by a three-fifths, two-thirds, or three-fourths majority. The 
mayor does not usually sit with the council in the larger cities, but in some 
smaller cities he is a member and also the presiding officer. 

Issues in Mayoral Elections. In weak-mayor as well as in strong-mayor 
cities, the mayor is looked upon as being a very important officer. It is 
recognized that through his control of the police he can determine the ever- 
important local issue of law-enforcement. Shall saloons, gambling houses, 
operators of slot machines, and their like receive the benefit of the official 
wink when. they overstep the law, or shall the law be strictly enforced? 
Shall the police be used to break up strikes, or shall the strikers be fa- 
vored? The character of the mayors elected in weak-mayor and strong- 
mayor cities alike is determined largely by these questions. In addition the 
mayor may offer to lower taxes, to find work for the unemployed, and to 
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wage war on the high rates of the public utilitieSy even where he has little 
power to do anything about these matters. Nevertheless, tlie contest among 
rival candidates for mayor holds the spotlight of public interest ; the total 
vote cast on the mayoralty usually exceeds the combined votes for all candi- 
dates for the council. And because of the prestige of the office, whatever its 
powers in fact, the mayor can to some extent assume a leadership in the 
formation of local policy. 

Powers of Strong-Mayor Type, The strong-mayor plan can be distin- 
guished from the weak-mayor type only by a careful study of the relative 
powers conferred by the charter and laws upon the mayor and council. 
Generally in the strong-mayor type, the mayor appoints the more important 
administrative officers of the city, for terms corresponding to his own, and 
has the power to control and remove such officers. Thus, not only the police 
department, but also public works, utilities, parks, health, welfare, and 
other departments are under him; and the council suffers a corresponding 
decline in its administrative powers. In most cities the council has the 
power to approve or reject the mayor’s nominees. As against a forceful 
council majority, this naturally weakens the mayor’s position, and in any 
case it necessitates some preliminary unofficial understandings between the 
mayor and council members. In a few cities, of which Boston, New York, 
and Detroit are outstanding examples, no council approval is required for 
the mayor’s appointments. The power to remove usually corresponds to 
the" power to appoint; that is, it is with or without confirmation of the 
council in the same cities. Other powers vested in the strong mayor include 
that of planning and presenting to the council the annual budget and other 
financial measures. His veto power is usually the same in these as in weak- 
mayor cities, but in Boston it has been made absolute, so that the council 
cannot pass measures over it. 

It is mainly in his control of the administration, and in the patronage that 
that implies, that the mayor becomes a “strong” mayor ; that is, strong as 
against the council. When a man of strength and vigor acquires the office, 
he can truly dominate the local government and put the stamp of his char- 
acter and policies upon it. On the other hand, some of the great mayors in 
American municipal history have not had strong powers; and many mayors 
with extensive powers have been relative weaklings, under machine or boss 
control. 

Mixing of Politics and Administration. The most noticeable defect 
in both types of council and mayor government arises from the failure to 
give efficient administration, divorced from machine and personal politics. 
Even where civil service laws passed by the state legislature have been im- 
posed upon the city, ways have been found to circumvent them. Each in- 
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coming mayor in the strong-mayor plan has been able to replace depart- 
ment and bureau heads of experience with his own appointees. Unless the 
same mayor is re-elected a number of times, there is little chance for a 
career for department heads. Farther down among officers and employees, 
also, many opportunities exist to fill posts with partisan followers of the 
mayor, without much regard to fitness. Administrative positions continue, 
in short, to be the spoils of political victory. In the weak-mayor type, at 
least the chief of police is likely to change each time a new mayor is elected, 
thus keeping the police department constantly in politics, while administra- 
tive posts under the council also get new incumbents with each substantial 
overturn in party control. On the whole, it seems, councils keep their 
administrative subordinates somewhat longer than mayors. 

Division o£ Responsibility. Besides inexpertness in administration, 
there is a division of responsibility that gives rise to much public incon- 
venience and criticism. In both weak- and strong-mayor plans, council can 
blame mayor, and mayor can point to council, for cases of administrative 
failure. In some communities there is almost constant bickering between 
the mayor and the council, without much public enlightenment as to the 
causes. The mayor-council plan is much like that of the state and na- 
tional governments in this respect, but the differences are over pettier mat- 
ters and there is in many cases no sense of party responsibility to assure a 
more loyal cooperation. In short, the attempt to make a separation of 
powers, with checks and balances, in city government, has not contributed 
significantly to better government in cities. 

Commission Plan. The commission plan of municipal organization, al- 
though it originated as a legally sanctioned businessmen’s receivership for a 
city ruined by storm and flood (Galveston, Texas, in 1901), proved to be 
the first successful reaction against the separation of powers and checks 
and balances in city government. Its success in meeting the needs of a 
city in a critical period gave it wide popularity, and later, in the form of the 
^^Des Moines plan,” which was the commission plan with the initiative, 
referendum, and recall added, it was widely adopted throughout the coun- 
try. In essence this plan puts the government of the city into the Hands 
of a small body of men, from three to seven, but usually five in number, 
who are elected from the city at large, and who include the mayor as one 
of their number. In the true commission plan the mayor presides over the 
council and is the titular head of the city, but is otherwise not distinguished 
from the other members of the council or ^^commission,” as it is called. 
The mayor has no veto power, and no special powers of appointment or 
removal of officials. The council as a whole makes the ordinances and 
passes the budget, tax levy, bond issues, and resolutions providing for pub* 
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lie improvements. Its functions are thus both legislative and administra- 
tive. Each member is assigned either by choice of the voters, or by vote 
of the commission (the more common method), or in some cases by the 
mayor, to be head of one of the principal administrative departments of 
the city. Thus each member has a double capacity, as a member of the 
council and as the head of a department. There is a unification in the same 
persons of both representative or political and administrative functions. 
The separation of powers and checks and balances are thus eliminated from 
the organization. 

Administrative Deficiencies. The advantage of the commission plan 
over earlier, less integrated forms of organization seems to have appeared 
more in the political than in the administrative phases of city government. 
Putting all the power and all the responsibility into one small body makes 
for a unified responsibility that cannot easily be escaped. On the adminis- 
trative side, however, most of the old evils of disintegrated, amateur, short- 
term, political administration of the city’s affairs are continued. Terms of 
office are short, two or four years. With each election, one or more of the 
incumbent commissioners are likely to be changed. A new group of de- 
partment heads begins the work of learning the ropes, but with no assur- 
ance that some political uprising at the next election will not retire to pri- 
vate life a man who has really learned the latter job and is doing very 
satisfactory administrative work. Again in this case, attempts to ensure 
competence in administration through civil service regulations for the minor 
employees are not enough, when the commissioners or heads of the depart- 
ments are being constantly changed by popular election for political reasons. 

The council as a whole can to some extent integrate administration, but 
not entirely so. Each member is concerned primarily with his own depart- 
ment. No one is responsible for the administration as a whole. 

City-Manager Plan. The council-manager or city-manager plan took 
the essential idea of the commission plan, that of complete responsibility in 
one small elective body for all the city’s affairs, and added to it the idea 
of the business corporation, found also in school district management — the 
idea that the administration of the city’s affairs should be under one re- 
sponsible executive appointed and controlled by the elected council The 
attempt is to separate politics from administration, while retaining essential 
unity of command. The elected persons control everything ; the appointed 
executive under those elected does the actual work through others selected 
by him or by examination on the basis of their fitness. Thus the functions 
of controlling and doing dcct put in separate hands, but there ^ in a strict 
sense no separation of In the eonimission plan^^^^^b^^^^ powers and 

functions are in the same hands; in the council-manager plan, all power is 



187 


FORMS OF LOCAL GOVERNMENT 

in the council, but its function is limited to the formation of policy, and 
the selecting and holding responsible of the manager, while the latter has 
the function of administration entirely vested in him and his subordinates. 

Relations of Manager and Council. The council, averaging more than 
five members, is somewhat larger than that in the commission plan. Coun- 
cil members receive salaries, but generally not for full time service. Except 
in the largest cities, it is not expected that they will need to give their entire 
time to their duties, since they are to be relieved of administrative cares. 
The manager is paid a reasonably good salary, but the council may remove 
him at any time. As long as he has its confidence, he meets with the council 
at regular and special meetings, bringing with him also his principal depart- 
ment heads. They are present to answer the questions put to them by 
council members, to lay before them important business, and to participate 
in discussion to the extent needed to give the council full information about 
plans and progress in their work. This close union of the responsible, more 
or less expert administrator with the amateur, political membership of the 
council has proved to be a very useful device. The manager has, of course, 
no vote and no veto. He is empowered, however, to present the annual 
budget and other measures, and the council in many places passes on his 
major appointments, although he is to make the initial selection of depart- 
ment heads. 

Certain DiflSculties in Practice. Managers of strong will and many 
ideas frequently have in some cases overstepped the boundaries between 
politics and administration, and have taken positions before the public that 
ran counter to the policies of the councilmen. Then a removal has usually 
followed. The council, too, has often overstepped the bounds, and has 
interfered in administration, contrary to the theory of the whole plan. On 
the other hand some managers have been so scrupulous in staying within 
their proper scope that their administrations have been somewhat colorless, 
and the city has failed to get the maximum benefit from the manager’s 
abilities and knowledge. City managers and school administrators have had 
many similar experiences in this respect. It has proved to be a very slow 
matter to build up a career for city managers. Terms have been, on the 
whole, rather short. The local man has usually been favored over the man 
of proved ability elsewhere. 

Political Leadership. The plan has been criticized, also, for reducing 
the sparkle and interest of city government. In the attempt to produce 
expert administration, something has been lost, it is said, in the field of 
popular leadership, which mayors have usually given. The mayor in the 
city-manager plan is only the titular head of the city and the president of 
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the council, by which he is in many places chosen to be mayor. This, 
again, keeps people from voting directly for mayor and from enjoying the 
contest between clever rival candidates for the office. The responsibility 
for political leadership falls more upon members of the council, and they 
cannot always provide it in quite so dramatic a way. 

Success o£ Plan. All things considered, however, the plan has been a 
notable success. In boom and in depression the city managers have done, 
on the whole, a better administrative job than the mayors and commis- 
sions in other cities. They have been forehanded in planning and fre- 
quently first-rate in administrative performance. The plan as a whole 
seems to be well conceived for centering responsibility and for getting as 
much administrative competence as the people and politicians desire. It 
has not been proof against abuse by corrupt interests, but the outstanding 
cases of this are very few. The student will have noted that council- 
manager government is a variation from the ordinary “presidential” system 
common to the national and state governments, with its separation of 
powers and checks and balances. In fact, the plan conforms more nearly 
to the cabinet or parliamentary system, particularly in placing the adminis- 
trative branch directly under the political or legislative branch. Thus it is 
what is called “responsible government,” varied to suit local needs, and 
with more specific protections for the administrators against political inter- 
ference than are found generally in the parliamentary system. 

Model Charter. Continuing its efforts to improve the organization of 
American cities, the National Municipal League has recently issued a new 
edition (1941) of its Model City Charter. This document is based upon the 
city-manager plan of organization and it also provides for the election of 
the council by the Hare system of proportional representation. In it will 
be found modern provisions for municipal finance and budgeting, the merit 
system in personnel, public planning, zoning, housing, and utilities. The 
charter as a whole has been worked out by leading authorities on city gov- 
ernment, and its various provisions can with slight modification be fitted 
into various city charters whatever the form of government. At the same 
time it stands as public testimony to the agreement of both academic and 
practical experts that the city-manager plan offers, on the whole, the best 
solution known at present for the organizational problems of American cities. 
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THE POWERS AND RELATIONS OF 
GOVERNMENTAL UNITS 

12. THE POWERS OF GOVERNMENT 

SOVEREIGNTY IN THE UNITED STATES 

T he United States as a single complete entity is a state, a ^^sovereign’^ 
and '^independent’^ member of the so-called "family” of national states. 
It possesses the quality of “sovereignty.” 

Sovereignty Defined. Sovereignty was once considered as belonging to 
the monarch. In the United States where there is no monarch, sovereignty 
belongs to the state, that is, to the United States as a whole, or to the people 
as an organized whole. By sovereignty is meant, then, the complete legal 
and political authority of the state (a) internally as against individuals and 
groups, and against the things they have and do, and (b) externally, as 
against any and all foreign powers. Within its area the United States as a 
state has complete authority over men and things, just as fully as any for- 
eign state has within its area. 

In its highest and truest form this thing called "sovereignty,” or supreme 
political authority, is a quality of the state, not of any of its agents such 
as the national government or the so-called state governments. These gov- 
ernments are limited in their powers by the written national and state con- 
stitutions as interpreted by the courts. No government in the United States 
is unlimited, yet the state as a whole is without any legal limits on its 
power. It can change the Constitution itself, and in so doing can reorganize 
the governments, increase or decrease their powers, and alter the relation- 
ship between them. 

Power to Change Constitution-— Test o£ Sovereignty. One of the 
highest expressions of sovereign power is, therefore, the "constituent power,” 
previously defined as the power to make, adopt, and amend constitutions. 
If one were asked, then, in whom sovereignty is vested in the United States, 
he might answer that it is vested, in its internal phase, in those who have 
authority to amend the written Constitution of the United States. But 
there are various ways of amending this Constitution ; and although in each 
method both the national government and the states take part, to locate 
sovereignty in any particular body or bodies in the United States is exceed- 
ingly difficult if not impossible. This difficulty in locating sovereignty is 

191 . 
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increased to some extent by the federal system. The framers of the Consti- 
tution, and those later judges and statesmen who have helped to elaborate 
the federal structure, have created an interesting balance between national 
and state authority. They have not said either that the nation is sovereign, 
or that the several states are. Notwithstanding certain statements on the 
division of powers between nation and states, they have on the whole left 
this question unanswered, and have settled specific questions as they arose. 
Thus it is settled now that a state may not legally secede from the Union, 
This may be equivalent to saying that each separate state is no longer 
sovereign but only quasi-sovereign, as the Supreme Court now says. 

Everyday Powers o£ Government. The whole state may be said to 
have acted and spoken when the national Constitution w^as framed and 
adopted, and on those later occasions when the written Constitution was 
amended. Such expressions are as rare as they are important. Between 
times, from day to day and from year to year, the ordinary governmental 
authorities carry on their work, exercising legal powers or authority, legislat- 
ing, enforcing laws, and rendering numerous public services. 

According to common legal usage even such everyday powers of gov- 
ernment are spoken of as ^^sovereign” powers. Thus even local officers and 
employees are said to exercise a portion of the sovereignty of the state 
when they perform their appointed offices. It seems a little absurd to 
think of the humble garbage man as wielding a part of the sovereign power 
of the state, and yet there is some justification for the thought. For clarity 
of thinking the powers exercised every day by governmental authorities 
ought to be kept distinct from sovereignty. The}^ may be called simply 
powers of government, or governmental powers. They are practically the 
same in all orderly governments throughout the world, and are exercised 
in much the same way. 

MAIN CLASSES OF GOVERNMENTAL POWERS 

Governmental Powers Are Really All One Power. It is important 
for clear thinking to classify the powers of government into certain groups, 
but it is a difficult and dangerous thing to do. It is difficult in the same 
way that it is difficult to separate out and classify the colors in the rainbow 
or spectrum. At certain points they shade off into* each other so imper- 
ceptibly that one is not sure which one he has. It is dangerous to clear 
thinking because it may lead to the belief that there are a number of abso- 
lutely distinct powers of government, when in fact all are merely inter- 
woven strands of authority. In the simplest form of state, with a single 
legislature exercising all powers of government, no one would need to ques- 
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tion whether in a particular law it was exercising taxing power, police 
power, or some other. In fact most acts of government are not purely one 
thing or another, but a mixture — an exercise of several powers at once. 
Nevertheless judges and lawyers speak of the different powers of govern- 
ment as if they were distinct, and therefore it is necessary to examine the 
spectrum of governmental powers, even though much overlapping will be 
found. 

Internal and External Powers. The first broad distinction will be 
between powers exercised primarily within the country, with respect to 
people and their possessions located there; and powers exercised more or 
less externally, with respect to other people and countries. In the exercise 
of its internal powers, a state through its government operates on its own 
people and its own territory. Through the use of its external powers it 
affects more or less directly the lives and fortunes of foreign nations and 
individuals. When doing so forcefully, as shown in the recent war, it also 
calls for great sacrifices from its own people, both in the military services 
and on the home front. Thus '^‘^total war’’ makes the internal-external dis- 
tinction almost disappear. 

Compulsive and Non-Compulsive Powers. Cutting across this distinc- 
tion is another — that between compulsive and non-compulsive powers. In 
some cases government commands or forbids some act, and backs up its 
will with penalties and other forms of compulsion or ^^sanctions.” In other 
cases it merely does things as a service, just as a private business firm or 
corporation would, and does not try to compel persons to use or not use its 
facilities. These two are frequently combined in various proportions in 
different governmental actions. ‘ 

A rough classification of governmental powers would be as follows : 

Main Classes of Governmental Powers 

/ II 

Internal External 


A Group I A. Internal Com- 

Compulsive pulsive Powers 

1. Eminent domain 

2. Taxation 

3. Police power 

4. Civil and military draft 

5. Penal power 


Group II A, External Com- 
pulsive Powers 

1. To restrain or prevent 
immigration, invasion, im- 
portation of goods, etc. 

2. To make war on foreign 
states, and therewith to 
occupy their territory, 

'':,.etc/' r,' 
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B 

Non-Compulsive 


Group IB, Internal Non- 
Compulsive Powers 

1. To own, hold and use 
land, buildings, etc. 

2. To make contracts, sue, 
etc., like an ordinary indi- 
vidual 

3. To provide services such 
as roads, schools, poor 
relief, public utilities, 
postal services, etc. 

4. To confer rights, such as 
citizenship, corporate 
charters, etc., on individ- 
uals and groups 

5. To establish, regulate, 
and alter needed depart- 
ments, etc., and manage 
its own household affairs 


Group II B, External Non- 
Compulsive Powers 

1. To make treaties and 
other agreements with 
foreign nations 

2. To participate in interna- 
tional conferences, etc. 

3. To support international 
welfare work and other 
services abroad 


I A. INTERNAL COMPULSIVE POWERS 

The Clash o£ Public and Private Wills. The most debated powers of 
government are the compulsive ones. Organized government, representing 
the state, may be thought of as having a will distinct from that of each 
individual although that will may closely parallel the wills of a majority of 
men. The government from time to time wills to do different things— to 
establish a road or a school, to regulate the rates of public utilities, to pro- 
vide old age pensions, to prohibit gambling, to forbid the sale of narcotics, 
and so on. This will it expresses through legislative acts or administrative 
regulations or in some other form. 

The Public Will Is Expressed in Laws. Particular individuals or a 
group of them may dislike this law ; it is contrary to their own wills. Never- 
theless the wdll of the government as representative of the state, if ex- 
pressed in proper form and within the scope of its authority, is legally bind- 
ing. In the final test government is sustained only by force, and its power 
to enforce its laws depends upon public opinion and consent in the long 
run. Until challenged by very formidable groups, however, government has 
the power of compulsion to make its will prevail. It may call in the police, 
the jailer, the hangman, and even the army to enforce its proper orders. It 
may take human life, liberty, and property, in spite of individual protests, 
and it is doing so nearly every day. 
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Classification of Compulsive Governmental Powers. The powers of 
compulsion exercised by government against citizens and all others within 
the territory may be classified on the basis of the way in which they affect 
the individual, his conduct, and his possessions. One action of govern- 
mental compulsion affects a man one* way, another in a different way. This 
gives a valid basis for distinguishing powers, 

(Sometimes powers are defined in terms of the end ox purpose iox which 
they are exercised. This basis of classification must be rejected as incon- 
clusive. For example, the police power is sometimes defined as the power 
“to promote the general welfare.” This is no definition at all, since taxing 
power and eminent domain and other powers are also used to promote the 
general welfare.) 

Powers are means to ends, and the government uses one power or an- 
other, as it deems best, or a combination of powers (means) to achieve its 
ends. Floe immediate ends or functions of government (national defense, 
protection of health and safety, promotion of education, development of 
business and agriculture, improvement of living conditions, etc.) are served 
more or less by all the powers of government. The ultimate end or pur- 
pose — “the good life,” the “greatest happiness of the greatest number,” 
“social justice,” or whatever it may be — depends in turn upon a proper and 
balanced achievement of the immediate ends or functions of government 
and the ends for which individuals separately strive. 

How, then, do the several internal compulsive powers of government dif- 
fer in their effects upon the individual? 

I. Eminent Domain. The power of eminent domain has been defined as 

the superior right of property subsisting in a sovereignty, by which private 
property may in certain cases be taken or its use controlled for the pubhc 
benefit, without regard to the wishes of the owner.^ 

More precisely it is the power of the state to take from particular owners 
for public use any particular parcel or parcels of land, buildings, machinery, 
animals, and other things or rights coming within its area or jurisdiction. 
The term “state” is here used in its broadest sense; which governments in 
the United States may exercise this power will be discussed hereafter. When 
this power is used by government, as in taking a piece of land for a school, 
or any army post, the lawyers say the land has been “condemned” or 
“taken” for public use. “Condemnation” in this case means no more than a 
“taking,” and implies no punishment of the former owner or any delim 
quency on his part. 

" ^ Bouvier’s vol. I, p. 1008. 
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^'Takings'^ Under Eminent Domain. The use of this power by govern- 
ments is usually marked by certain characteristics, (i) It is usually the 
land or other property of one or a few that is taken, and what is taken is 
wanted for a particular public use. (2) In the taking, the title to the thing, 
or the property right in it, is legally transferred from, the individual owner 
and vested in the public. (3) The taking is made because some govern- 
mental body (Congress, state legislature, city council, etc.) and its subordi- 
nate administrative agencies have decided that the thing taken is needed 
for some public use that will usually be of greater general value than the 
existing private use. (4) Because it would be unfair to take from one citi- 
zen alone that which is to be made beneficial to all citizens, compensation is 
given to the one whose property is taken.^ The money to make this com- 
pensation is drawn from public funds derived from taxation or other sources. 

2. The Power o£ Taxation. From a practical governmental point of 
view the power to tax is the power of the state (government) to take from 
all persons within the state’s control, or from selected classes thereof, ac- 
cording to known rules of apportionment, such part of the income or wealth 
of such persons as the government deems to be needed for public use, with- 
out compensation to those who are compelled to pay.® 

Many different words are used to designate different kinds of taxes — 
tariffs, excises, imposts, income taxes, sales taxes, etc. — but the broad power 
of taxation covers them all. The taking of money or goods from individ- 
uals and corporations through taxation is clearly distinguished from tak- 
ings under eminent domain. Through taxation (a) the taking is usually of 
money, (b) it comes from many more persons, or from persons generally, 
(c) it follows general rules, (d) it is annual (as a property or income tax) 
or occasional (as when one imports dutiable goods), and not just a single, 
final act, and (e) there is no compensation to the persons taxed. Taxation 
is like eminent domain in that there is a compulsory taking of some valuable 
thing by government for public use. 

3. Police Power, Of the police power one finds more varying defini- 
tions than of perhaps any other governmental power. Sometimes it is 
broadened to include the whole legislative power, so that it would include 
taxation and all the rest. In operation it may be defined as the power of 
the state (government) to regulate the conduct of individuals and groups 
and their uses of things within the state’s jurisdiction without taking title 

2 While national and state constitutions require fair compensation for property 
taken for public use in this country, the same result is achieved in most other coun- 
tries by statutes and judicial decisions. 

®For other definitions see Bouvier^s Law Dictionary, Rawle’s 3rd rev., p. 3220 ff, 
Encyc. of Soc, Sciences, vol. 14, pp. 
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to or possession of such things for any public use, and to do this to the point 
of complete prohibition of certain acts of conduct or even to the destruction 
of the things involved. 

Characteristics of Police Power, The essential method of the police power 
is that of regulation, restriction, or prohibition, but not that of taking for 
public use. This power or means is used where the government does not 
desire ownership of anything, but wishes rather to control the conduct of 
individuals. Nevertheless certain exceptional things have been explained 
as coming under the police power. Thus, sometimes regulation is much 
easier when a license is required, as in the licensing of dogs, saloons, and 
peddlers. Some courts have held that the taking of a few dollars for licenses 
in such cases, the primary purpose not being revenue, is a proper exercise 
of the police power. This is confusing, since it drags in the question of 
purpose. It would be far clearer to say that in these cases both police 
power and the power of taxation are used. 

Destruction of Things Under Police Power. In destroying noxious weeds, 
diseased animals, dangerous buildings, and even buildings that stand in the 
way of fire-fighters, the government often causes serious loss to individual 
citizens, and the latter allege that their property has been ^^taken” for public 
use, and that they should be paid as in the case of eminent domain. The 
prohibition under the Eighteenth Amendment against using breweries and 
distilleries to produce liquor is a similar case, since much of the value of 
buildings and equipment was destroyed. Nevertheless the distinction is 
very clear, for in these cases the government did not take title to or posses- 
sion of the things destroyed for any public use. In the prohibition case, title 
and possession remained in the former owners to convert their breweries into 
anything that was legally possible — sugar refinery, candy factory, or what 
not. These are clear though extreme cases of the exercise of police power. 
If in such cases the government wishes to compensate those who sufier loss, 
it may of course do so, but the fact that compensation is awarded does not 
change the essential nature of the acts involved. To achieve practical jus- 
tice the courts sometimes hold that where “regulation goes too far it will be 
recognized as a taking.” Thus police power seems to meet and overlap on 
eminent domain.^ 

4. Civil and Military Draft. The phrase “civil and military draft” is 
not frequently used to designate a distinctive power of government. That 
it exists is simply a fact It is used in all countries, and especially in times 
of stress. It is the power of the state (government) to “draft” or take the 

^ Pennsylvania Coal Co. Mahon (1922), 260 U. S. 393. 
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services of citizens and subjects for the performance of civil duties and mili- 
tary services of all kinds.® 

Cases of Civil Draft. Under different governments civil duties may in- 
clude any or all of the following: acceptance of office and performance of 
official duties, jury service, road building and repair, watch, police, and fire 
protection service under the sheriff when he calls out the posse, and many 
others. In emergencies such as great forest fires, strikes accompanied by 
violence, and wars, the proper governmental officials may legally com- 
mandeer the services of citizens to check fires, to prevent the destruction 
of property, and to do many other things. The ^ffotal war” in which the 
United States was recently engaged revealed new phases of this ^ffiniversal 
obligation to serve.” The act of December 20, 1941, for registering all 
men from age 18 through 64 was but one example. There seems to be a 
question in the United States whether office holding and voting can be made 
compulsory, whether they are among the civil duties for which men may be 
drafted, but in certain other countries this is not doubted. And how in the 
long run can a democracy survive without the citizens performing such es- 
sential duties? 

Military Draft. Military draft stands upon a similar footing. It is noth- 
ing new for governments to have the power to impress men into service 
in the militia, army, navy, or any other military service. It is clear, too, 
that compensation is not legally required in this and other takings of per- 
sonal services for the government although it is required when property is 
taken. When compensation is given, as is the custom in jury service and 
military service, it is given partly from considerations of justice, partly to 
ensure greater loyalty and better service. 

5. Penal Power. The penal power is the power of government to inflict 
punishment upon individuals for acts against the law. Punishment generally 
implies more or less disgrace heaped upon the one punished, a factor not 
present in any of the preceding powers. Then, too, the punishment may 
take a simple form, or be a combination of several different specific penal- 
ties: a fine, large or small; destruction of guns, etc., used in violation of 
law ; forfeiture of certain rights ; detention in a workhouse, jail, or prison, 
up to life imprisonment ; whipping or beating ; and so on up to and including 
capital punishment. Thus, as a punishment, property, liberty, and life may 
all be taken. The penal power is, therefore,- the ultimate sanction with 
which the government backs up all its other powers. One may be fined or 

®See Selective Draft Law Cases (1918), 245 U. S. 366; Cox -y. Wood (1918), 
247 U, S. 3; and on the duty of citizens to serve, see U. S. t;. Schwimmer (1929), 
279 U. S. 644; and U. S. v. Macintosh (1931), 283 U. S. 605. These are cases on 
military service. 
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imprisoned for evading taxes or for violating regulations coming under the 
police power or any other type of legal enactment. 

Territorial Extent o£ Internal Powers. The powers just described as 
“internaF^ and “compulsive” are such as every independent state may use 
within its own so-called “jurisdiction,” Thus for the United States these 
powers presumably extend to every person and every square foot of land 
and water within the territorial limits of the United States, or subject to its 
jurisdiction. 

In international law a state is usually recognized as having jurisdiction, 
i.e., legal and political authority, over marginal seas and oceans to a dis- 
tance of three miles beyond the ordinary low water mark.® By special 
treaties, however, jurisdiction has been extended beyond the three mile limit 
for some purposes, and vessels flying the nation’s flag are under the jurisdic- 
tion of the home government on the high seas, and to some extent wherever 
they may be. Although it has been suggested that the air above a certain 
limit from the land be considered, like the high seas, not within a nation’s 
jurisdiction, it is still true that a state’s powers of government extend into 
the air above as far as needed, and likewise into the earth below. 

Power over Citizens Abroad, etc. Citizens living abroad are not di- 
rectly under a nation’s jurisdiction, but they owe duties to the home country 
and can be reached to some extent by tax laws (if they have left any valu^ 
able property at home, or get their income from home). On the other hand 
certain persons (foreign ambassadors and ministers, their staffs and their 
families, but not consuls and other commercial representatives of foreign 
states), although within the territorial limits of the United States, have “dip- 
lomatic immunity” or “extraterritorial” privileges, and are not considered 
to be under the jurisdiction or the power of the government. These are a 
few exceptions to the general rule of territorial jurisdiction. 

I B. INTERNAL NON-COMPULSIVE POWERS 

Corporate Nature of States. Every unit of government has also some 
of the characteristics of a private person or corporation, to own and do 
things without compulsion on others. 

1. Ownership of Things. It acquires, holds, uses, and disposes of land, 
buildings, equipment, and supplies. 

2. Contracts. It makes contracts and business agreements with its own 
citizens and private corporations ; it sues them in court just as if it were 
an individual suing another; and it sometimes even permits itself to be sued 

® See A. S. Hershey, The Essentials of International Public Law and Organizationj 
rev, ed., 1927, pp. 268-72, 295-96; G. G. Wilson, Handbook of International Law, 
1910, pp. 92-93, 97 - 99 * 
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by them in its own courts. In the course of its operations it employs hun- 
dreds or thousands of persons, and transacts millions or billions of dollars’ 
worth of business. 

3. The Public Services. In part these tremendous activities are for the 
purpose of providing what are called “public services.” Roads, schools, hos- 
pitals, asylums, poor relief, gas, water, and electricity service, postal services, 
banking, and many others could be named among the government’s services 
to the people. While to some extent the government may back up these 
services by compulsion on individuals, as when it enforces school attend- 
ance and forbids reckless driving on the roads, these many services are 
essentially non-compulsory. Children need not be sent to a public school if 
they go to a private or parochial school. No one is compelled to use the 
roads if he is willing to stay at home, or to use the mails if he is content 
to go without the service. He may prefer to send telegrams, or to use the 
telephone, or even to send no communications. 

Much of the work of modern government consists in the rendering of 
these non-compulsory public services. It may be questioned whether they 
should be called “powers” at all, but since almost every such service must 
be supported by taxation and reinforced by police power regulations, sooner 
or later some taxpayer charges in court that each of these services is “beyond 
the powers” or authority of the government that renders it. 

4. Grants of Rights and Privileges. Governments exercise also the 
power to confer rights, privileges, and honors of many kinds. Among these 
are rights of citizenship, the right to vote, rights of local self-government, 
the right to organize corporations and societies for various purposes, fran- 
chises to use the streets to provide public utilities, and licenses to practice 
certain professions. These are essentially non-compulsory, but they, too, 
may have to be protected by the use of force against those who would inter- 
fere with them, as well as against those holders of these rights and privi- 
leges who abuse them. 

5. Control of Its Own Agencies. The power to establish, regulate, and 
alter its own departments, bureaus, and other agencies, to manage its own 
finances and personnel, and to perform other functions of a “housekeeping” 
nature, would seem to be essential at least for central governments. 

n A. EXTERNAL COMPULSIVE POWERS 

Beyond its territorial limits, what powers may the United States, as an 
independent state, exercise ? Those of a compulsive nature seem to be of 
two kinds : 

1. Prevention of Immigration, Invasion, Etc. At its boundaries a 
state may legally prevent any person from coming in as an immigrant or 
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otherwise ; it may stop invasions of groups of persons, armed or unarmed ; 
and it may prevent the importation of any goods it wishes to exclude. What 
it may legally prevent, it may limit and regulate ; and as a rule it does not, 
for example, absolutely forbid all immigration. Instead it limits numbers, 
and sets standards that the immigrants must attain. Those who cannot 
meet the requirements can be prevented from coming in. 

2. Power to Make War, States exercise also the power to make war 
upon each other, and for this purpose they send troops, ships, and airplanes 
into foreign territory. Internationally the power is dubious. It is not 
sanctioned by any law, and attempts have been made, as in the so-called 
Kellogg-Briand Pact, signed by about sixty nations, to forbid resort to war 
as an instrument of national policy. Nevertheless all independent states 
assume the right to make war on each other, and the#^ritten Constitution 
of the United States allocates this power to the national government. 

To exercise compulsive power against foreign nations and individuals, a 
nation needs to use nearly all its internal powers as well. It must raise 
armies, provide ships, arms, and munitions, raise money, and punish those 
who obstruct it. In fact at no time are the internal compulsive powers more 
fully used than when compulsion is to be applied also externally, to the 
foreign foe. World Wars I and II provide us with extreme examples of 
what can be done when an “all-out^’ war is being waged. 

II B. EXTERNAL NON-COMPULSIVE POWERS 

I. Treaties, Agreements, and Conferences. To avoid the need for 
external compulsion, while at the same time adjusting differences and enjoy- 
ing the advantage of trade and intercourse with other countries, all inde- 
pendent states exercise the rights (i) to make treaties and other kinds of 
agreements with foreign states, (2) to participate in international confer- 
ences, congresses, arbitrations, and other meetings between the powers, and 
(3) to lend or give money, and participate in international welfare work. 
In these arrangements little or no compulsion is involved, but after agree- 
ments have been reached and treaties ratified, resort to compulsion may be 
needed (a) against citizens who refuse to abide by the treaty, and (b) 
against foreign individuals and states that attempt to impair treaty rights. 

The ordinary powers of government have now been sketched in broad 
outline, and the principal ones have been defined. No doubt others could 
be named. They differ, it may be repeated, in the way in which they affect 
or impinge upon individuals. Under some his property is taken, under 
others his liberty or even his life, while a different group of powers enables 
the government to serve individuals in many ways and to grant rights to 
them. 
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An important and difficult question now arises. In the United States there 
are national, state, and local governments. Which of the powers outlined 
above can be exercised by the different governments? The attempt to an- 
swer this question will require examination of the federal system of govern- 
ment, and of central-local relations in general. 
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13 . POWERS AND FUNCTIONS: NA- 
TIONAL, STATE, AND LOCAL 


T he purpose in defining the powers of government in the preceding chap* 
ter was to prepare the ground for a discussion of the division of govern- 
mental powers and functions between American national, state, and local 
governments. This so-called territorial division of powers between levels of 
government should not be confused with the separation of powers between 
legislative, executive, and judicial branches within a ‘single governmental 
unit. Before the division of powers can be adequately set forth a few more 
concepts of political science need to be stated. 

Human beings are welded into states, like the United States, with or- 
ganized governments, both previously defined.^ In order to carry out their 
responsibilities, all governments go through three procedural steps, xmaely. 
(i) legislation or the formulation of public policy in enforceable form; (2) 
execution and administration of the laws day by day; and (3) adjudication 
and settlement of disputes as they arise. Corresponding to these three pro- 
cedural steps are the three great branches of government, legislative, execu- 
tive, and judicial. To get anything done thoroughly requires some activity 
from all three branches. For example, to legislate without providing for 
execution of the laws is in many cases futile. 

In enacting laws, legislatures select those powers, such as taxation and 
police power, singly or in combination, that they consider most , suitable 
for the purpose of the particular law.“ These powers are essentially 
and not ends jn themselves. Taxes are levied and collected, for example, 
not for their own sake, but to provide means or revenues for other activities 
of government. 

The immediate ends or purposes for which governmental powers are exer- 
cised may be called the junctions or activities of government. A function 
is simply some duty to be performed, or some service or activity to be car- 
ried out in the public interest. Of these functions there is today a long 
and growing list, including national defense, preservation of law and order 
at home, public health, education, roads and public works, and many, many 
more. 

These functions are generally good in and of themselves, but they also 

* See list pp. 193-94. 
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contribute to more remote ends or purposes of government and the social 
order. Such more remote ends, sometimes also called “public purposes,” 
are stated in broader terms such as peace, security, health, moral welfare, 
intellectual development, and indeed ''general welfare.” The preamble to 
the federal Constitution states some of these general public purposes. Each 
particular function or service of government, and every exercise of power, 
presumably contributes to some general public purpose. 

Beyond these public purposes, and combining them in some philosophical 
idea of the whole purpose of life and society, lie such concepts as “justice,” 
"the good life,” and “the greatest happiness of the greatest number.” A 
discussion of these notions must be left to philosophers and political theor- 
ists, and yet surely the people of the United States have in mind some such 
distant goal. 

Relation Between Powers and Functions. This chapter will deal 
primarily with powers and functions, as previously distinguished. Ideally 
every government, national, state, or local, should have all the powers needed 
to perform effectively the functions or services expected of it. Power should 
be equal to responsibility. A dictatorship in a simple unitary state is prob- 
ably most nearly in this position. In the American federal state there 
are many complications due to a written constitution, division of powers, 
separation of powers, and bills of rights. The attempts made to put vari- 
ous powers and functions in different compartments and to prevent en- 
croachments of one government or department on another, or on the people, 
have created some difficult situations. The problem has been made harder 
by the tendency of the people to demand the performance of more func- 
tions and services, and of the courts to make the boundary lines fixed in 
national and state constitutions even sharper than they seem. As a result, 
sometimes powers seem inadequate to functions. 

The principal document to consult for ascertaining the division of powers 
'between the national government and the states is the written Constitution 
of the United States. The practical statesmen who formulated it were 
thinking in terms of functions and purposes as well as in terms of powers 
and means. In granting powers to the national government, therefore, they 
stated some of them (A) in terms of ends to be achieved or services to be 
rendered, and others (B) in terms of means and powers to He used. A few 
examples will show what is meant. 

A. Functions Allocated to National Government. To Congress was 
granted certain functions, mch as (x) "to regulate commerce with foreign 
nations, and among the several States and with the Indian tribes.” What 
was desired was a nationwide regulation of commerce. The means to be 
used were not specified, although "regulation” implies police power. (2) 
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Another power granted was ''to establish post-offices and post-roads?’® 
Again here the means to be used were not specified ; the function or activity 
was authorized, namely, a national postal service. 

B. Powers Granted to National Government. Among the grants 
stated in terms of powers or means were: (i) the power "to lay and col- 
lect taxes, duties, imposts and excises.” This power is a mere means to 
other ends. Governments levy and collect taxes to achieve other purposes 
like defense, regulation of commerce, and maintenance of a postal system. 
(2) Highly important, also, is the "blanket clause” at the end of the list 
of Congress’ powers — ^"to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers and all other powers 
vested by this Constitution in the Government of the United States, or in 
any department or officer thereof.” Here is blanket authorization to use 
such means as may be necessary and proper to carry on the various func- 
tions assigned to the national government. 

National Government One of Delegated Powers and Functions. In 
theory and in fact the national government is one of delegated and enumer- 
ated powers and functions. The national government began as a new crea- 
tion in 1787-89. It had not previously existed; hence it could not have any 
powers or functions derived from ancient usage and custom. What powers 
it has are delegated to it in the written Constitution, or are derived from 
that document by later interpretation and usage. Hence the national au- 
thorities before undertaking any new activity must examine the written 
Constitution and the authoritative interpretations of that document to 
ascertain whether they have authority to go ahead. Many specific powers 
and functions are stated in Article I, section VIII— "The Congress shall 
have power” — but others are scattered throughout the document down to 
the latest amendment. 

States Have Inherent or Reserved Powers. The governments of the 
states are in a very different position. They have inherently all powers 
and functions of government not clearly denied to them. A state consti- 
tution does not contain a list of all the powers the state government may 
exercise. On the contrary, because the states were once "sovereign and 
independent” states, and heirs to all possible powers of government after 
the ousting of British authority from the United States, each state may 
assume that it has all powers and functions not taken from it.^ Hence a 
state government looks into the state constitution not for grants of power, 
but for specific denials. 

A state government is, therefore, one of "inherent” powers, powers that 
exist in the very nature of things and that it possessed before there was a 

® U. S. Const., Art. I, sec. VIII. ^See ch. 3, pp. 33’34- 



206 


POWERS AND RELATIONS 


natioBal government. When the latter government was created, Amend- 
ment X to the national Constitution “reserved” to the states all powers not 
delegated to the United States, nor prohibited by the national Constitution 
to the states. These “reserved” powers are also “inherent” powers, not 
“delegated” powers as in the case of the national government. 

Local Governments Have Delegated Powers. Local governments 
(counties, cities, etc.) have no inherent powers. Although it has sometimes 
been said that there is an “inherent right of local self-government” in the 
people, this statement has a political rather than a legal meaning. What- 
ever specific units of local government exist in any state, are the creatures 
and agents of the state. Whatever powers and functions they have, have 
been “delegated” to them by the state, either through the state constitu- 
tion or through statutes (including charters). 

Thus in the American system of government, the highest government 
(the national) and the lowest tiers of governments (the local), are equally 
governments of “delegated,” not inherent, powers and functions. They 
must look into their respective basic laws for whatever powers they pos- 
sess. The states, standing between these upper and lower levels, are the 
reservoirs of powers and functions. 

Judicial Construction o£ Powers. In practice, the range of powers and 
functions of any unit of government in the United States depends not only 
upon the written basic laws, but also upon the decisions of the courts. 
When cases come before the courts the judges may be “liberal” toward 
the powers of the government, or they may be “strict” in construing its 
powers — or they may be liberal at one time and strict at another time with 
respect to the same government. 

The national government faced the problem of “liberal” versus “strict” 
construction of its powers at the very outset. Hamilton, as Secretary of 
the Treasury under President Washington, proposed that Congress incor- 
porate a Bank of the United States to facilitate the work of the national 
government in carrying out some of its delegated powers and functions, i.e., 
to levy and collect taxes, to borrow money, to regulate the coinage, to regu- 
late commerce, and to provide for the common defense. He presented his 
plan to the President. 

Jefferson and Madison Favor Strict Construction o£ National 
Powers. Jefferson, as Secretary of State, and Madison, in Congress, op- 
posed the project, and argued that it was unconstitutional. They took the 
line of strict construction, (i) The power to incorporate anything was 
not delegated to Congress. (2) None of the general clauses of the Consti- 
tution was broad enough to authorize this incorporation, (a) The power 
“to lay and collect taxes” to provide for “the general welfare of the United 
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States” is not a power of Congress to do anything it pleases for the general 
welfare, ^^for the laying of taxes is the power, and the general welfare the 
purpose for which the power is to be exercised ” (b) The power '^to make 
all laws which shall be necessary and proper for carrying into execution” 
the powers of the national government was deemed by Jefferson not to 
apply, since all the powers could be carried into effect without the bank, 
and hence the incorporation of the bank was not necessary. The word 
^‘necessary ^ was to be taken in its strict sense, he thought ; for if Congress 
could exercise every power that it thought convenient for national purposes, 
the attempt in the Constitution to enumerate its powers was just a waste 
of words.® 

Hamilton’s Argument for Liberal Construction. Hamilton took a 
decidedly different view of the matter. The essential issue was the right of 
Congress to create a corporation. Conceding that the national government 
is one of delegated and enumerated powers, he nevertheless argued 

(i) That every power vested in a government is in its nature sovereign, and 
includes by force of the term a right to employ all the means xtqmsiie and fairly 
applicable to the attainment of the ends of such power. . . . (2) [That] it is 
unquestionably incident to sovereign power to erect corporations ... in rela- 
tion to the objects intrusted to the management of the government. . . . Thus 
a corporation may not be erected by Congress for superintending the police of 
the city of Philadelphia, because they are not authorized to regulate the police 
of that city. But one may be erected in relation to the collection of taxes, or 
to the trade with foreign countries, or to the trade between the States, or with 
the Indian tribes; because it is the province of the federal government to regu- 
late those objects and because it is incident to a general sovereign or legislative 
power to regulate a thing, to employ all the means which relate to its regula- 
tion to the best and greatest advantage. ... (3) That there are “implied” and 
“resulting” powers, as well as express ones, and (4) that the powers contained 
in a constitution of government, especially those that concern the general ad- 
ministration of the affairs of a country, its finances, trade, defence, etc., ought 
to be construed liberally in advancement of the public good. 

Marshall and Supreme Court Adopt Hamilton’s Views. The oppos- 
ing views have probably never been better stated than in these two papers 
by Jefferson and Hamilton on the question of the bank. Congress adopted 
Hamilton’s proposal, and the bank existed and functioned to the end of its 
charter period without legal contest against it. When the Second United 
States Bank was chartered, however, Maryland passed an act to tax its 
Baltimore branch, and the question arose whether the tax was constitu- 

® Docurnents of American History, pp. 156-60, gives the gist of the 

debate between Hamilton and Jefferson. 
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tional. The attorneys for Maryland raised the counter-issue whether the 
bank itself was legal. The resulting decision in McCulloch vs. Maryland 
(1819) is perhaps as important as any decision ever rendered by the Su- 
preme Court.® Chief Justice Marshall wrote the opinion of the court, and 
in it he took over most of Hamilton's line of argument, given above, and 
set the course of constitutional construction in general toward a liberal 
view of the powers of the national government. This famous decision may 
be summarized as follows : 

j. A People’s Constitution. It was “the people” and not the states that 
established the federal Constitution and created and delegated powers to 
the national government. Hence the Constitution is binding on the states. 

2. National Laws Supreme. “The government of the United States, 
though limited in its powers, is supreme within its sphere of action,” and 
“its laws, when made in pursuance of the constitution, form the supreme 
law of the land.” 

3. Implied Powers. Unlike the Articles of Confederation, the federal 
Constitution does not exclude the central government from exercising “in- 
cidental or implied powers.” Even the Tenth Amendment, adopted for the 
purpose of reserving to the states the powers not delegated to the national 
government, does not say that Congress shall have only those powers “ex- 
pressly” delegated to it. It was the intention to permit Congress to use 
the means requisite to the carrying out of its enumerated powers and 
functions. 

4. Resultant Powers. “Although, among the enumerated powers of gov- 
ernment, we do not find the word ‘bank’ or ‘incorporation,’ we find the 
great powers to lay and collect taxes ; to borrow money ; to regulate com- 
merce ; to declare and conduct war ; and to raise and support armies and 
navies. The sword and the purse, all the external relations, and no incon- 
siderable portion of the industry of the nation, are intrusted to its govern- 
ment. . . . [Now] it may, with great reason, be contended, that a govern- 
ment, intrusted with such ample powers, on the due execution of which the 
happiness and prosperity of the nation so vitally depends, must also be in- 
trusted with ample means for their execution. ... It is not denied that the 
powers given to the government imply the ordinary means of execution.” 

5. Divided Sovereignty. “The creation of a corporation, it is said, ap- 
pertains to sovereignty. This is admitted. But to what portion of sover- 
eignty does it appertain? Does it belong to one more than to another? In 
America, the powers of sovereignty are divided between the government of 

®4 Wheaton (U. S.)'3i6. See also Commager, pp. 213-zo, and Cushman, 

Leading Constitutional Decisions, 7th ed., 1940, ppl 9-20. 
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the Union, and those of the States. They are each sovereign, with respect 
to the objects committed to it, and neither sovereign with respect to the 
objects committed to the other.” 

, 6 . Necessary and Proper Clause. But the Constitution itself, in the clause 
concerning the making of all “necessary and proper” laws had made clear 
the right of Congress “to employ the necessary means for the execution of 
the powers conferred on the government.” And the word “necessary” is 
not to be given a rigid definition, for “we find that it frequently imports 
no more than that one thing is convenient, or useful, or essential to an- 
other. To employ the means necessary to an end, is generally understood 
as employing any means calculated to produce the end, and not as being 
confined to those single means, without which the end would be entirely un- 
attainable. , . . We think the sound construction of the Constitution must 
allow to the national legislature that discretion, with respect to the means 
by which the powers it confers are to be carried into execution, which will 
enable that body to perform the high duties assigned to it, in the manner 
most beneficial to the people. Let the end be legitimate, let it be within 
the scope of the Constitution, and all means which are appropriate, which 
are plainly adapted to that end, which are not prohibited, but consistent 
with the letter and spirit of the Constitution, are constitutional. . . 

In conclusion, then, the court sustained the act of Congress incorporating 
the bank as a means or instrumentality of the national government, and 
held that Maryland’s attempt to tax it was unconstitutional. 

Express, Implied, and Resultant Powers. Under this line of reason- 
ing, followed and developed in later decisions, the national government has 
(a) the functions and powers expressly granted to it by the words of the 
Constitution; (b) the implied power to use the means deemed by Congress 
most appropriate to carry out each granted power ; and (c) “resulting” or 
“resultant” powers, not implied in or incidental to any one granted power, 
but resulting from a set of conditions in which a group of powers are in- 
volved. Hamilton explained the latter type in his paper on the bank. 

It will not be doubted, that if the United States should make a conquest of 
any of the territories of its neighbours, they would possess sovereign jurisdiction 
over the conquered territory. This would be rather a result from a whole mass 
of the powers of the government, and from the nature of political society, than 
a consequence of either of the powers specially enumerated. . . 

Are There Also “National Powers”? This doctrine of resultant powers 
is not unlike another that has begun to appear in the decisions of the court, 
namely, the doctrine (d) that the United States is one nation for all exter- 


^ Commager, op. cit., p. 157. 
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nal and international purposes; that all power over external affairs has 
been denied to the separate states ; and that consequently ''as a nation with 
all the attributes of sovereignty, the United States is vested with all the 
powers of government necessary to maintain an effective control of inter- 
national relations.” ® This power does not arise from or depend upon the 
Constitution ; it inheres in the nation as a nation.^^' 

Judicial Respect for Legislative Acts. There is a further doctrine of 
the Supreme Court that, as one of the three equal departments of the na- 
tional government, it must give due respect to the decisions of the other 
departments.® Hence if Congress has passed an act believing that it has 
the power, and there is some doubt in the minds of the judges whether the 
power exists or not, the court must sustain the act. In short, the declared 
attitude of the Supreme Court tow^ard the powers of Congress is one of 
liberal construction, although its actions do not always square with this 
idea. Similar statements have been made repeatedly concerning the powders 
of the states by both federal and state courts. State legislatures are pre- 
sumed to have all powers not clearly denied to them, and again the courts 
say that in cases of doubt state legislation should be upheldd® The only 
test should be : Are the acts clearly forbidden by some higher law ? 

Restrictions on States in U. S. Constitution. The states as states are 
under two types of limitations, (i) Certain powers and functions are clearly 
denied to them by the national written Constitution. These will be found 
mainly in Article I, section X, the "Civil War Amendments,” XIII, XIV, 
XV, and Amendment XIX. Typical provisions read that "no state shall 
. . . make anything but gold and silver coin a tender in payment of debts; 

. . . pass any law impairing the obligation of contracts ; . . . keep troops 
or ships of war in time of peace; . . , deprive any person of life, liberty, 
m property, without due process of law.” Judicial interpretation of these 
specific prohibitions has built up around the states a considerable number 
of restrictions.^^ The "due process” clause of the Fourteenth Amendment 
has been most prolific of implied limits on the states. 

Exclusive Powers and Functions of U. S. Government. (2) Func- 
tions and powers delegated to the national government by the Constitution 
in such way as to indicate that they are to belong exclusively to it, are also 
necessarily forbidden to tlie states. The clearest cases are those in which 

^Burnet v. Brooks (1933), 288 U. S. 378, 396. See also ch. 36. 

United States v, Curtiss-Wright Export Corporation (1936), 299 U. S. 304. 

® See cL 10, pp. 160-61. 

^®See Powell v. Pennsylvania (188S), 127 U. S. 253, for an expression of this 
view by the U. S. Supreme Court. See also pp. 33-34, above. 

^^See Cooley, A Treatise on the Comtitutioml Limitations j etc., ed., Boston, 
1878, and later editions. 
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the same power is (a) delegated to the national government and (b) pro- 
hibited to the states. Such is the case with treaty-making, and with the 
coinage of money. In other instances the function is delegated to the na- 
tional government, but not expressly prohibited to the states. Such is the 
function of establishing a postal service. In this case the advantages of 
having a single nationwide service are so great that Congress has made it a 
monopoly in the hands of the national government, and the states are ef- 
fectually excluded. On the other hand, the grant of power to Congress “to 
lay and colleit taxes’’ is not exclusive. It belongs to the states as well. In 
general, powers (taxation, eminent domain, etc.) may be exercised by na- 
tional, state, and local governments at the same time, but junctions (post- 
offices, regulation of interstate commerce, army and navy maintenance) are 
more likely to be exclusively in the hands of one government. 

State Constitutional Restrictions on State Governments. These two 
classes of limitations upon the powers of the states arise out of the na- 
tional Constitution and are enforced by the federal courts primarily, but 
also by the state courts against the state legislatures and executives. The 
state governments are, of course, under an additional group of restrictions, 
namely, (3) the limitations provided in the state constitution of the particu- 
lar state. Some of these, as in the state bills of rights, merely parallel or 
duplicate others found in the national Constitution, but- there are many that 
are additional restrictions. These are enforced by the state courts. 

Restrictions on Local Governments. Local governments have only 
those powers and functions delegated to them by the states. Their powers, 
functions and procedures will be found outlined in great detail in their basic 
laws and charters, and in supplementary state enactments on such subjects 
as taxation, eminent domain, indebtedness, education, highways, and health. 
For a local government to do anything not clearly authorized in the laws^ 
or even to carry out its functions in a manner different from that laid down, 
is illegal, or ultra vires (beyond its powers), as the lawyers say. 

Dillon's Rule. Furthermore the delegated powers of all local govern- 
ments, unlike those of the national government, are in general “strictly 
construed” by the courts. A long line of judicial decisions to this effect 
was summarized by a learned jurist in the following words; 

It is a general and undisputed proposition of law that a municipal corporation 
possesses, and can exercise, the following powers, and no others: first, those 
granted in express words; second, those necessarily or fairly implied in, or inci- 
dent to, the powers expressly granted; third, those essential to the accomplish- 
ment of the declared objects and purposes of the corporation — ^not simply con- 
venient, but indispensable. Any fair, reasonable, substantial doubt concerning 
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the existence of a power is resolved by the courts against the corporation, and 
the power is denied.^^ 

This principle, sometimes referred to as ‘^Dillon’s rule,” applies equally 
to all local governments. It is a rule of “strict construction,” since the 
courts following it decide all doubtful cases against the local government. 
This is practically the reverse of the position taken respecting the delegated 
powers of the national government. The courts justify their strictness 
toward local units by this reasoning: (i) A local unit of government is a 
mere creature and agent of the state, created for limited functions and 
purposes. (2) It would be dangerous to private persons to permit these 
local units to exercise any and all powers and functions they choose. (3) 
In creating them the state has presumably granted to them all the powers 
and functions it intended them to exercise. (4) If more powers and fimc” 
tions are needed, the legislature can confer them by law at its next session ; 
the appeal is to the legislature, not to the courts. 

Briefly summarized : 

1. (a) The national government has the junctions delegated to it by the 

national constitution. 

(b) It has also the fowers conferred upon it and such additional 
powers (choice of means, etc.) as are necessary and proper for 
it according to the liberal rules of construction applied by the 
Supreme Court. 

2. (a) The states have all powers afid junctions not denied to them by 

the national Constitution as interpreted by the courts, sometimes 
liberally, sometimes strictly. 

(b) State governments are, of course, under the additional restrictions 
laid down in the state constitutions, which are enforced by the 
state courts. 

3. Local governments have only those powers and functions delegated to 
them by the states, and these are in general strictly construed so that 
in case of doubt any particular power or function claimed by the local 
unit may be denied by the courts. 

EXTERNAL POWERS AND FUNCTIONS, AND DEFENSE 

The distinction made in the preceding chapter between external and 
internal powers can be applied to junctions/ In the realm of external 
affairs, powers and functions are very closely related and seem nearly iden- 
tical. They are also closely related to the powers and functions of defense. 

Dillon, Commentaries on the Law 0} Municipal Corporations, 5th ed., voL I, 
PP‘448“5i* 
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In conformity with the purposes of the framers of the Constitution/these 
external powers, both compulsive- and non-compulsive, and the power of 
defense, are delegated almost in their entirety to the national government. 
Among the powers and functions so delegated are the following : 

1. Declaration and prosecution of war. 

2. Raising, supporting, and regulating of land and naval forces. 

3. Regulation, control, and use of the militia of the states. 

4. Making of treaties with foreign nations. 

5. Sending and receiving of diplomatic representatives. 

6 . Definition and punishment of piracies and felonies on the high seas, 
and offenses against the law of nations. 

7. Regulation of privateering and of captures on sea and land. 

8. Judicial power in all admiralty and maritime cases. 

9. Regulation of commerce with foreign nations and with Indian tribes. 

10. Government of territories. 

Corresponding to these grants to the national government are a number 
of prohibitions against the states. As a result these powers are almost com- 
pletely and exclusively vested in the national government ; and the states as 
such are with a few exceptions prohibited from interfering in these great 
fields. The courts seem never to have doubted that the national govern- 
ment has all the power it needs in the choice of means and methods to 
carry out these external and defensive functions. 

INTERNAL FUNCTIONS OF NATIONAL GOVERNMENT 

Among the functions of a more distinctly domestic or internal nature 
entrusted to the national government are the following : 

1. Regulation of commerce “among the several states.” 

2. Establishment of a uniform rule of naturalization. 

3. Establishment of a uniform law of bankruptcy, 

4. Coinage of money, regulation of the value of coins, and punishment 
of counterfeiting. 

5. Fixing of standards of weights and measures. 

6. Establishment of post offices and post roads. 

7. Granting and protection of patents and copyrights. 

8. Guaranty to states of a republican form of government and the pro- 
tection of them against invasion and domestic violence. 

9. Enactment of legislation to prevent slavery, to protect the civil rights 
of citizens, and to protect their right to vote against certain dis- 

Not all these functto^ are vested exclusively in the national government,, 
but in effect many of them are. When Congress has enacted a uniform 
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naturalization law, for example, there is no room for state laws on the sub* 
ject. In the fixing of weights and measures, however, since Congress has 
not acted to occupy this whole field of legislation, there is much room for 
supplementary state and local regulations. 

All Other Functions Reserved to States. Since it is the principle of 
the federal division of functions that all those which are not delegated to 
the national government nor prohibited to the states are reserved to the 
states respectively ^^or to the people,” no attempt will be made to enu- 
merate the functions of the states. 

DIVISION OF INTERNAL COMPULSIVE POWERS 

In the analysis of the division of internal compulsive powers between 
the nation, the states, and the local governments, five powers are especially 
important, namely, (i) eminent domain, (2) taxing power, (3) police 
power, (4) civil and military draft, and (5) penal power. 

1. Eminent Domain. The power to take land and other things for 
public use was not expressly delegated to the national government, but is 
certainly implied in the Fifth Amendment in the clause that reads: ^'nor 
shall private property be taken for public use without just compensation.” 
Hence the national government has this power to the full extent needed 
to carry out all its delegated functions. In a leading decision the court 
said : ’ 

No one doubts the existence in the State governments of the right of eminent 
domain, — a right distinct from and paramount to the right of ultimate owner- 
ship. , . . The right is the offspring of political necessity; and it is inseparable 
from sovereignty, unless denied to it by its fundamental law. . . . But it is no 
more necessary for the exercise of the powers of a State government than it is 
for the exercise of the conceded powers of the Federal government. That gov- 
ernment is as sovereign within its sphere as the States are within theirs. True, 
its sphere is limited. Certain subjects only are committed to it; but its power 
over those subjects is as full and complete as is the power of the States over the 
subjects to which their sovereignty extends.^® 

The states also have the power of eminent domain, inherently, and for 
all their functions and purposes. Local governments have it also, to the 
extent that the state delegates it to them. In practice nearly all local units 
have received this power to the extent needed to take land and other things 
for roads, schools, and other services. 

2. Power of Taxation: National, In Article I, section VIII of the Con- 
stitution, the power of taxation is delegated to the national government in 

Kohl ly. U. S. (1876), 91 U. S. 367. 
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sweeping terms: “The Congress shall have power to lay and collect taxes, 
duties, imposts, and excises, to pay the debts and provide for the common 
defense and general welfare of the United States.” It may not tax exports 
from the country, and there are a few other express and implied limits on 
this taxing power, but in general it is an ample grant of power to levy and 
collect taxes of almost every kind. 

Taxing and Spending for General Welfare. The grant of this power to 
Congress, it will be noted, is accompanied by a statement of the purposes 
for which taxes may be levied : “to pay the debts and provide for the com- 
mon defense and general welfare of the United States.” The first two of 
these purposes are fairly clear, but the last, as to general welfare, has occa- 
sioned some controversy. To those who take a liberal, national point of 
view, who want the national government to be empowered to tax, and to 
spend tax-money, for any and every purpose deemed by Congress to be 
essential to the general welfare, this power is an important substantive 
addition to the list of national powers and functions. Congress has in gen- 
eral accepted this tax theory. It has imposed certain taxes in such a way 
as to restrict the sale of narcotics, oleomargarine, and the goods made by 
child labor and prison labor. In these cases the purpose is not revenue but 
restriction of a business in the interest of general welfare. Following an- 
other tack in a different type of situation it is spending money raised by 
taxation to promote education and public health, make benefit payments to 
farmers, and foster other services not mentioned in the Constitution. In 
one case involving a tax on goods made by child labor, and in another con- 
cerning a tax on the processing of agriculture to raise money to pay farmers 
for crop restrictions, the Supreme Court held that Congress had gone too 
far.^* It was attempting to regulate labor and agriculture under the guise of 
taxation, and thus was invading the reserved powers of the states. These 
decisions in effect held that one section of the Constitution (Tenth Amend- 
ment) was superior to another, the taxing power of Congress. This was 
obviously illogical, and in a recent case involving the taxes for the social 
security program the Supreme Court has reversed itself on this point.^® 
Today Congress is practically unrestricted in its power to tax and to spend 
tax money for the general welfare. 

State Taxing Power. Paralleling the national power of taxation is the 
inherent power of the states to tax any and every subject not forbidden by 
the federal Constitution. That document forbids states to tax exports and 
imports, and it and certain Supreme Court decisions put a few additional 

“ Bailey v. Drexel Furniture Co. (1922), 259 U. S. 20; United States v. Butler 
(1936), 297 U. S. I. 

^' Steward Machine Co. v. Davis (1937), 301 U. S. 548. 
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restrictions on the states’ taxing power. For the rest the state power is 
complete, and each state may devise such taxes on property, incomes, in- 
heritances, business, and persons as it deems best, and tax to any extent 
it thinks wise. Provisions of the state constitution are usually the cause 
of the state legislature’s inability to modernize the tax system. 

Taxing Power of Local Government, Local governments also have powers 
of taxation, but only such as are delegated to them by the states. As a rule 
they are limited to the levying of property taxes and certain specified 
business and license taxes. They are in the weakest position of all with 
respect to taxation since they have no right, as a rule, to change their tax 
systems from time to time as needed. They depend almost wholly on the 
state legislature for such changes. 

3. Police Power. The term ‘^police power” is used in very few of the 
state constitutions and statutes and not at all in the federal Constitution. 
It is, in fact, a term to be found mainly in the decisions of the courts and 
the writings of jurists. The power may be defined as the power of gov- 
ernment to regulate the conduct of individuals and groups and their uses 
of things without taking anything from them for public use^ — ^but ‘^regu- 
late” is a very broad term. 

National Police Power, It is customary to say that this power is inher- 
ent in the states, and that it has not been delegated to the national govern- 
ment. The analysis previously made shows how erroneous this idea is as 
to the national government. Under its power to pass and enforce against 
individuals all laws “necessary and proper” to carry out its functions, the 
national government clearly has police power. It regulates the conduct of 
individuals and groups with respect ,to all its legitimate activities, and it 
does so constantly. It is as much a government over men as the states 
are, although its purposes and functions are fewer in number. In its laws 
dealing with commerce, the mails, the coinage, weights and measures, and 
many other subjects, the national government properly exercises police 
power 

Police Power Inherent in States, The states are also governments over 
men. They have the police power inherently, and they exercise it far more 
extensively and as to more subjects than the national government. Laws 
relating to health, education, the use of roads, the protection of property 
and persons, and many others illustrate the states’ uses of this power. 

Police Power of Local Governments, Local governments have this power 
also to the extent to which the states delegate it to them. As a rule only 

See R. E. Cushman, Studies in the Police Power of the National Government 
(Minneapolis, 1920) — reprints of a series of articles that appeared in the Minnesota 
Law Review, v , , 
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incorporated places (cities, villages, boroughs) and New England towns 
have any extensive range of police power. These are permitted to enact 
and enforce ordinances relating to health, zoning, building and housing, fire 
safety, traffic, and general law and order. Counties, townships, and other 
units have such powers of regulating personal conduct, as a rule, to a much 
smaller extent.^ ^ 

4. Military and Civil Draft. Under its war powers, to raise and sup- 
port armies,” etc., the national government has been held to have the power 
to draft men into military and naval service.^^ The states generally pro- 
vide that all able-bodied male citizens between the ages of 18 and 45 are 
members of the militia, and they have power to compel them to undergo 
training under general regulations enacted by Congress. How far this state 
power could be extended is doubtful, and presumably local governments, 
having no responsibility for defense, have no power to draft men for mili- 
tary service. 

Obligation of Citizen to Serve the Public, Civil draft is a power inade- 
quately understood in this country. Under the English common law, much 
of which was adopted in this country, the duty of the citizen to serve in 
civil capacities, and the right of the government to compel him to do so, 
were not seriously questioned.^® In this country, however, the insistence on 
personal liberties and rights has been so great that the corresponding duties 
have been more or less lost from view ; and the tendency toward paying men 
for every conceivable public service has tended to obscure the inherent 
power of government to command the services of the citizen in civil capaci- 
ties. There are, nevertheless, some important vestiges of the old idea still 
in existence. Jury service is compulsory, and so is service with the posse 
summoned by the sheriff to apprehend criminals. The power to enforce 
these and other civil obligations certainly belongs to the states. Local gov- 
ernments have such part of it as is delegated to them. There can be little 
doubt that the national government has it also to the extent required for 
carrying out its own duties and functions. 

5. Penal Powers. The power to penalize persons for violations of law 
is delegated to the national government expressly in the cases of counter- 

Is it necessary to warn the reader that having ^*the police power” is not synony- 
mous with having a ^‘police department”? The former is a broad power to make and 
enforce regulations, the latter is only one of the branches of administration for 
enforcing laws. 

Selective Draft Law Cases (1918), 245 U. S. 366; Cox 1;. Wood (1918), 247 

See A. B. White, hy the King^s Command, for the early history 

of the duty of all men to serve the government; also S. and B. Wehh, English Local 
Government: Statutory Authorities for Special Purposes, 
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feiting, piracy, felonies on the high seas, and offenses against the law of 
nations, and by implication in the cases of all other laws passed under the 
“necessary and proper” clause. The number of penal laws now in the 
federal statute books is very considerable. 

The states certainly have this power of punishing persons among their 
inherent and reserved powers. Most of the numerous punishments for 
murder, robbery, burglary, and other major offenses are imposed under 
state authority. 

Local governments, especially incorporated places, have some small part 
of this power delegated to them by the states. As a rule, local units are 
limited by law in the penalties they may impose for "the violation of their 
ordinances. In many places the penalty cannot exceed a Sioo fine or 9c 
days imprisonment in jail or workhouse for a single local offense, but these 
penalties vary according to the laws of different states and according to 
the particular t37pe of offense. 

Overlapping of Powers. The exercising by three levels of government, 
national, state, and local, of some of the same compulsive powers over 
individuals leads naturally to numerous cases of overlapping and conflict 
National and state governments tax the same individual incomes, the same 
bottles of liquor, the same packages of cigarettes. The national govern- 
ment desires to take for its purposes a piece of land belonging to a state, 
or a state one belonging to the nation, or a cit}^ one belonging to the 
county. Under the now defunct National Prohibition Law, the same act of 
selling a quart of liquor might be a violation of three laws : tlie national, 
the state, and the local.^^ 

INTERNAL NON-COMPULSIVE POWERS 

To be a government at all, any unit, national, state, or local, needs io 
have power to act as a person, to own land, buildings, and other things, and 
to make contracts with individuals and corporations for personal services, 
supplies, and many other things. The national and state governments have 
this general capacity for all their legitimate purposes. Local governments 
have it, also, but only in conformity with the state laws. As a rule there 
are no limits on the amount of land and other things that a governmental 
unit may own, so long as it does not violate any law in acquiring it. For 
example, if a city may own parks at all, it may acquire them to the limit 
of its ability to pay for them. The same is true of other public 
acquisitions. 

See ch. 14, p 228 below, for discussipn. 
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INTERNAL NON-COMPULSIVE FUNCTIONS 

As to the national government, must it be assumed that because certain 
functions are expressly authorized (e.g., postal system) that others are 
forbidden to it? This would be contrary to the rules of implied powers, 
resultant powers, and liberal construction. As incidents to the exercise of 
its powers to provide defense and a postal system and to regulate commerce, 
[he nation now operates railroads and steamship lines, a parcel post system, 
TVA with all its services, and many other things; and under its power 
to tax and spend for the general welfare it aids state and local governments 
in the services of education, social security, and public housing, while it 
directly aids agriculture. Thus its expressed powers (e.g., taxation) lead 
to new functions, and its expressed functions lead not only to a wide exer- 
cise of basic powers but also to new and incidental functions. 

Most Functions Reserved to the States. In general the functions and 
services not enumerated in the national Constitution belong inherently to 
the states. These would include such non-compulsive ones as free public 
education, poor relief and welfare work, hospitals and other institutions, 
highways, drainage, irrigation, conservation of resources, and many others, 
as well as many compulsive functions, such as the regulation of industries 
and business. The state government may perform any and all of these 
functions unless the state constitution itself forbids, as when it prohibits 
“works of internal improvement.” 

The state, in turn, has delegated many non-compulsive services largely 
or wholly to local units. Some of these, like water supply, parks, and band 
concerts are needed primarily in densely populated “urban” areas. Others 
like poorhouses, hospitals, and county fairs are necessary or desirable in 
rural as well as urban areas. By delegating these services largely to local 
units to provide, the state avoids the direct expense of them, and still per* 
mits them to exist where the need is most keenly felt. 

THE TWILIGHT ZONE 

A careful study of the national Constitution reveals very few powers 
and functions forbidden to both the national and state governments. As to 
powers, neither state nor nation may tax exports, or pass bills of attainder 
or ex post facto laws, but these are relatively unimportant restrictions.-^ 
As to functions there is none that is forbidden to both. Congress is indeed 
forbidden to establish a national church or religion, but there is no similar 
prohibition against the states, and several states supported churches for 
some years after the United States Constitution was adopted. 

S. Const., Art. I. secs. IX, X. W, S, Const., Amendment I. 
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Indeed if that document and its history are carefully studied, they seem 
to support the thought that there was to be a division of powers and func- 
tions between the national government and the states, but no subtraction 
of powers. That is, between them the nation and the states were to have all 
powers of government, to do all things any system of government could do, 
to cover the field completely. There was to be no ''twilight zone’^ between 
them, no area of governmental functions which neither one could touch. 
Certain Supreme Court justices have also held this view, notably Mr. 
Holmes. It has been said of him that, when the Constitution is seen 
through his eyes, “there emerges ... the conception of a nation adequate 
to its national and international duties, consisting of federated states pos- 
sessed of ample power for the diverse uses of a civilized people.” This 
is a view that has apparently been adopted by the present majority of the 
United States Supreme Court, though in fact it was anticipated by Chief 
Justice Marshall. 
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I F a governmental system consisting of many governmental units is to 
perform important public services, if it is to be an effective instrument 
of social policy, if it is to achieve positive results with a minimum of expense 
and trouble, then a regular system of cooperation among all units is needed. 
Not only must the three levels, national, state, and local, function with 
some degree of unity, but also on any one level, state must join hands with 
state, or county with adjoining county, to accomplish desired results. The 
importance of intelligent working relations among all units of government 
cannot easily be overemphasized. ^'How best to organize the relation be- 
tween central and local administration, so as to ensure that enforcement of 
'the National Minimum’ in the conditions of existence without which the 
nation itself cannot premanently survive,” said Sidney Webb concerning 
England in 1910, is “in reality the most important of the political problems 
that confront the nation.” ^ 

The complexity of these interrelations in the United States has already 
been suggested.^ A federal system is in any case more complicated than a 
unitary one, such as that of England, and it is doubly so when the local 
units within the component states are also numerous and heterogeneous. 
In the United States it is necessary to consider, first, the “vertical relations” 
between units of large area and those smaller in area that are included 
within the larger (between nation and state, between state and local units, 
etc.), and, second, the “horizontal relations” between similar units whose ter- 
ritories are separate and exclusive of each other (between nation and na- 
tion, state and state, county and county, etc.). 

Clearly there will be differences between these two broad types of rela- 
tions. Any large unit that includes the people and the area of smaller 
ones, will feel some responsibility toward them, and they will feel some 
dependence upon it. This will not be true as between separate states, like 
New York and Massachusetts or Wisconsin, or between separate counties, 
although there may be some grounds for cooperation. 

^Preface to J. Watson Grice, National and Local Fmawce, London, 1910. 

2 See ch. 5. 
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Some Problems of a Federal System. The division of functions and 
powers between national, state, and local governments was outlined in the 
preceding chapter. This division is more or less formal and legalistic. It 
lays the foundation and sets some limits for the actual working relations ; 
hence it is extremely important, but it does not really cover the field of 
present interest. It is now necessary to consider how the several govern- 
ments actually carry on work together. What interests have they in com- 
mon, and what grounds for conflicts? What are their mutual obligations? 
What are the arrangements through which they join hands in common 
endeavors ? 

VERTICAL CONFLICTS OF INTERESTS 

Community and Conflicts of Interests. Since the people of the states 
are also the people of the nation, it might be thought that there w'ould be 
complete harmony or community of interests between national and state 
and state and local governments, but experience reveals many points of con- 
flict between them. For example, (i) the party that controls Congress 
never really represents the whole nation. Sometimes the interests of the 
northern and western states will dominate Congress, while southern interests 
are in a minority ; at other times the south, middle west, and far west will 
be in control and the northeast will be out of power. In such cases the 
minority states will probably be controlled by the party that is in a minority 
in Congress, and will be strongly opposed to the national policy. This has 
been observed in the cases of slavery, the tariff, and many less important 
instances. (2) W’hen the national government levies income taxes, the bulk 
of which are paid in a few eastern states, and then turns around and spends 
a large part of the money thus obtained for roads and relief work in the 
poorer states of the west and south, the conflict of interests is very clear. 
From the poorer states come practically all the demands for federal aid; 
from the wealthier comes the opposition. (3) The national regulation of 
railroad rates has meant raising rates in some states above what they need 
to be there, in order to give interstate railroads enough income so that they 
can afford to give the same rates and service in other states where, because 
of high costs, the rates should be somewhat higher. (4) To get enough 
revenue, both national and state governments tax a number of the same 
things such as gasoline, tobacco, incomes, and inheritances, with resultant 
conflicts, inconveniences and reduction of revenue to both, (s) In such 
important matters as railroad regulation, expansion of national activity 
means reducing the importance and may mean eliminating the jobs of state 
railroad commissioners. The opposition of state officeholders to such ex- 
pansion is, therefore, easily understandable. 
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HORIZONTAL CONFLICTS OF INTERESTS 

Competition Among States. It may be argued, of course, that state 
regulation could be wholly effective if the states would only work together, 
and that there are means whereby they can cooperate. To some extent this 
is true, but practically there are numerous and serious conflicts of interest 
among the states. The people of each state, including their businessmen 
and political leaders, want to increase the industry, population, and wealth 
of their own state, and aremot deeply concerned with the effect on others. 

Closely related to this factor is another — a faith in mercantilist ideas. 
No state, no county, no city or village, has wholly escaped the virus of this 
notion. A mercantilist hates to see money go out of his community and 
likes to see outside money coming in ; he hates to see outsiders’ goods come 
in, but wants to export goods to others provided money is brought back. 
He wants everything that is used locally produced locally if possible. He 
would put a tariff around his own state, or even his county or city, if he 
could, just as the states did before the adoption of the national Constitu- 
tion. To avoid this obstacle to interstate commerce the Constitution ex- 
pressly forbids tariff walls between the states,® but even this drastic pro- 
hibition has not been wholly successful in making a free market through- 
out the nation. State legislatures are constantly finding and exploiting ways 
of keeping the home market for, home products and industries. Laws are 
passed for the inspection of products sold in the state, and are often so 
enforced, as to favor home products. Special license fees are imposed that 
amount to tariffs, as shown in the recent acts of several western states 
charging a substantial license on each used automobile brought in by the 
^^caravan” method to be sold in the state.^ True, many of these acts are 
contested in the federal courts, and some are held unconstitutional, but the 
total stream of them is never shut off. 

Another device is that of requiring state and local governments to pur- 
chase goods produced in the state to meet their requirement! Thus if a 
state has quarries within its limits, its legislature may enact that the stone 
therefrom shall be used to the extent of, say, twenty-five or fifty per cent 
in all public buildings erected therein. Similarly a state that produces but- 
ter but no oleomargarine may forbid the serving of any butter substitute in 
its state and local schools and hospitals. The states that suffer loss of busi- 
ness from these restrictions have often no recourse but that of retaliation 

® U. S. Const, Art. I, sec, X, par. 2. 

^Ingels ly. Morf (i937y^ Sup. Ct. Rep. 439-43. On this subject generally see 
F. E. Melder, and Local Barriers to Interstate Commerce in the United States, 
Orono, Maine, 1937. 



224 POWERS AND RELATIONS 

— a remedy which only increases the evil and enhances the difficulties of 
interstate cooperation. 

Competitive Underbidding. Many industries are such that they can 
move from one state to another. As each state desires to build up its own 
wealth, there results a condition of always potential and sometimes active 
underbidding by one state against another in the hope of attracting indus- 
tries and wealthy residents. In this competition the states of lower stand- 
ards, those that subject business to the least amount of regulation and the 
lowest taxes, are likely to win. A combination of these factors goes far 
toward explaining the large movement of the textile industry from the New 
England states, with their minimum wmge and child labor laws, rather strict 
factory laws, and higher taxes, to the south Atlantic states w^here regula- 
tions and taxes were much lower. The inability to establish national mini- 
mum standards in important fields of legislation is an' important defect in 
the American federal system. Marriage and divorce law's, taxation laws, 
business corporation laws, child labor laws, and many others cannot easily 
be improved generally, because a few states here and there, for their own 
supposed advantage, refuse to improve their own. 

RELATIVE WEALTH AND EFFICIENCY 

The actual operating relations of governmental units are affected also by 
their relative wealth, and by the people’s opinions as to their efficiency. In 
financial power and resources the national government so far surpasses any 
state, that even the wealthiest states desire to have the national govern- 
ment perform or assist in certain functions, while the poorer states earnestly 
desire federal aid for many purposes and are even willing to tolerate direct 
national provision and control of certain expensive functions. The na- 
tional government has also a reputation for greater efficiency than any 
single state. Indeed, with the exception of the enforcement of the prohibi- 
tion law, and in spite of much criticism of the handling of relief and public 
works during the recent emergency, the national government is believed by 
most persons to have a good record of administrative efficiency. As a result, 
labor and agricultural organizations and many reform groups, to attain 
their ends,, seek either direct action by the national government or some 
form of aid to the states or cooperation with them by the national authori- 
ties. Thus there is constant pressure on the national authorities to expand 
national functions into new fields. A similar tendency toward state as 
against local administration is also evident, the larger unit being usually 
considered the more efficient. On the other hand groups that want to keep 
government control weak and inefficient argue strongly for states’ rights as 
against national control, or for local home rule as against state control. 
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THE NATIONAL GOVERNMENT AND THE STATES 

Legal Separateness. , The national government and the state govern* 
ments are legally separate and independent one of the other. In legislative, 
executive, and judicial branches there are two separate and parallel systems. 
Congress is not the agent or subordinate of the state legislatures, nor are 
they its agents. The executive branch of the national government, headed 
by the President, reaches into all parts of the United States, but is separate 
and distinct from the forty-eight state executive agencies. The national 
system of courts and the state court systems are equally distinct and parallel 
agencies. This principle was stated by the Supreme Court in 1872 in the 
following words: 

There are within the territorial limits of each State two governments, re- 
stricted in their spheres of action, but independent of each other, and supreme 
within their respective spheres. Each has its separate departments; each has 
its distinct laws, and each has its own tribunals for their enforcement. Neither 
government can intrude within the jurisdiction of the other, or authorize any 
interference ... by its judicial officers with the action of the other. The two 
governments in each State stand in their respective spheres of action in the 
same independent relation to each other, except in one particular, that they 
would if their authority embraced distinct territories. That particular consists 
in the supremacy of the authority of the United States when any conflict arises 
between the two governments.® 

Complete Separation Not Essential. The condition of legal independ- 
ence is not complete, as noted below, and is not entirely necessary to the 
operation of a federal system. The old federal system in Germany, for 
example, made the states the agencies of the national government for collect- 
ing certain taxes. In the Canadian federal system there is one set of courts, 
that of the provinces, whose higher judges are appointed by the Governor 
General of Canada, and this system is capped by a Supreme Court for the 
entire country. Thus Canada avoids the duplication of court systems that 
exists in the United States. In a federal system state and national govern- 
ments need to be quite distinct in legislative matters, but in administrative 
and judicial matters there can be much joint effort and use of common 
facilities without loss of independence. They ^^are not alien governments’’ 
as the court recently said, and ^The Constitution does not prohibit . . , 
cooperation.” ® Indeed the Constitution expressly provides for certain kinds 
of mutual aid or cooperation between national and state governments, such 
as these:'. ' , 

®Tarble's Case (1872), 13 Wallace (U. S. Sup. Ct) 397. 

® Helvering v. Davis (1937), 301 U. S. 619, at 526. 
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1. Elections for national as well as for state officers are conducted by 
state and local governments. The national government does not have its 
own machinery for the election of Senators and Representatives in Congress 
and presidential electors, but the state officers who manage these elections 
are regulated to some extent by national law. 

2. The organized part of the state militia, i.e., the National Guard, is a 
part of the defensive force of the nation, subject to call by the President. 

3. The Congress and the states must cooperate in order to amend the 
federal Constitution. 

4. The national government is in duty bound to guarantee to each state 
a “Republican form of government,’’ to “protect it against invasion,” and 
“on the application of the legislature, or of the executive (when the legisla- 
ture cannot be convened) against domestic violence.” " 

Methods of National-State Cooperation. Intimate cooperation has 
been developed in fact between national and state governments under nu- 
merous laws relating to public health, education, agriculture, highw^ays, and 
social security. When national and state authorities have the will to co- 
operate, there seems to be no limit to the variety of the ways in which co- 
operation can take place. 

I. Federal Aid. National aid to the states, commonly called “federal 
aid,” is no doubt the most potent and widespread.® It is seen most strik- 
ingly in the cases of highway building, old-age assistance, emergency wmrk 
programs, the National Guard, and certain branches of agricultural and vo- 
cational education. In most cases the national authorities, under acts of 
Congress, grant definite sums to the states provided they conform to cer- 
tain requirements as to the form of^'organization and the personnel set up 
to spend the money, as to the nature of the projects, and as to proportionate 
contributions from the state concerned. A limited amount of national super- 
vision is usually enough to assure substantial compliance by the states, and 
in cases of state refusal to comply, the grants are simply withheld. The 
supervision is provided by national officers with headquarters in various 
regional centers throughout the United States, who travel from state to state 
interviewing state officials and interested citizens and observing the work 
that is being done. 

A definite policy of federal aid to the states began perhaps about a cen- 
tury ago with land grants for educational purposes. Monetary grants on a 
large scale and regularly paid began with federal aid for roads in 1916. By 

® See A. F. Macdonald, Federal New York, 1928; — “Federal Aid to the 
States: 1940 Model,” $4. Amer. Pol. Sci. Fei). 489-99 (June, 1940); V. 0 . Key, Jr.. 
The Administration of Federal Grants to States f CMczgo, 
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1920 the amount of regular federal aid grants for all purposes was over 
$37,000,000 annually and ten years later they were nearly four times as 
much, $135,000,000. Efforts to meet the depression and to establish social 
security after 1933 resulted in a further tremendous increase to a peak of 
over $2,000,000,000 in 1935. This figure, which includes emergency grants, 
was three times as much as any total national budget between the Civil War 
and World War I. From this peak federal aid declined, but just before 
World War II it was still about $800,000,000 annually. In view of these 
figures, a return to the old-time financial independence of state and national 
governments can hardly be expected. 

2. Joint Appointment of Officers. Another device is that of the na- 
tional government appointing and commissioning certain, state officers to 
enforce national laws and to perform other services for the national govern- 
ment along with their state duties.® It is a device considerably used in con- 
nection with the vital statistics work of state and national public health 
authorities, the enforcement of national and state game laws, the national 
guard, and certain branches of emergency relief work. The county agricul- 
tural agents are in effect agents of both state and national governments and 
have been employed extensively in recent years to carry out national agri- 
cultural programs. There is no serious constitutional obstacle to this device 
of joint officers, but it has been objected to on the ground that one man 
should not serve two masters. It is used, however, only in cases where state 
and nation agree upon the program, and where their laws are in harmony 
rather than otherwise ; and either state or national, government can with- 
draw from the joint arrangement at any time. 

Oath of Office Adds No Power. The attempt under President Coolidge to 
use state and local officers to enforce the national prohibition law revealed 
a misunderstanding concerning the effect of the ordinary oath of state of- 
ficers. Such officers are required to take an oath to “support” the Constitu- 
tion and laws of the United States. Many friends of prohibition law en- 
forcement thought that this oath obligated state officers to enforce the na- 
tional prohibition law. This was a misapprehension. The taking of an 
oath is a test of loyalty, but it adds nothing to the powers of an officer. 
Under any other interpretation, a health officer for example might be bound 
by his oath to enforce banking laws, indeed all laws; and any state 
officer might be called on to enforce postal, coinage, or commercial regula- 
tions. This is clearly absurd. State officers look to state laws for their 
specific powers and duties. Beyond these the officer has no obligations other 
than those imposed on the ordinary citizen. 

® See Jane Perry Clark, The Rise of a New Federalism, New York, 1938, ch. IV. 
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3, Division of Labor. To some extent cooperation takes place through 
a tacit division of labor. Many administrative agencies of the national 
government carry on investigations of interest to state and local govern- 
ments— investigations in such fields as school administration ^ public health, 
industrial safety, highways, and traffic control, for example. Only the na- 
tional government’s departments are in position to make nationwide studies 
of important state problems. In many regulatory functions, also, such as 
the regulation of aviation, many states do little or nothing, since it is much 
easier and more economical to leave the entire problem to the national 
authorities. 

4. Cooperation. There are cases in which state and national depart- 
ments and officers work together cooperatively, with or without formal 
contract. The United States Geological Survey has made many contracts 
with states for cooperation and for sharing of expense in state surveys. 
State agricultural experiment stations are constantly working on projects 
jointly with bureaus of the United States Department of Agriculture. 

State and local police agencies frequently join national authorities in 
making arrests for violations of law. Persons so arrested, if they have vio- 
lated both state and national laws, may then be prosecuted under either. 
There is in fact no bar to their being tried for one and then for the other 
offense.^® This is not putting a person in jeopardy twice for the same of- 
fense, since the same act, as in a case of violation of liquor laws, may be 
two offenses, one against state and the other against national law. Further- 
more, a person already convicted and serving sentence in a national peniten- 
tiary may be turned over by the national prison officials, at their discretion, 
to state officers for trial in a state court.^^ If a state had to wait in such 
cases until the convict had served his national sentence, it might be impos- 
sible, for lack of evidence and witnesses, to convict him in the state courts. 

These cases of cooperation between national and state governments illus- 
trate but do not exhaust the subject. It should be added, too, that soon 
after this was written the Supreme Court in its decision upholding the con- 
stitutionality of the Social Security Act gave, through Mr. Justice Cardozo, 
a thorough answer to critics of federal aid and national-state cooperation. 
The view held by some that nation and state must be constantly in opposi- 
tion to each other, and that attempts by the national government to get state 
cooperation through financial aid constitute duress or coercion on the states, 
was thoroughly exploded by this decision.^^ 

United States v. Lanza (1922), 260 U, S. 377. 

^^Ponzi V. Fessenden (1922), 258 U. S. 254. 

Steward Machine Co. v, Davis (1937), 301 U. S. 54S; and see also E. S. Corwin^ 
^‘National-State Cooperation— -Its Present Possibilities,” in Am, Law School Rev, ^ 
vol 8, pp. 687-706 (1937). 
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LOCAL UNITS AND THE NATIONAL GOVERNMENT 

Local governments, being agents of the states, are legally not the agents 
of the national government any more than the states themselves are. The 
federal Constitution itself establishes certain relations between the national 
government and the states, but makes no mention of national-local relations. 
In fact, however, numerous relations between the national government and 
the local units have developed. , 

Under its commerce powers, Congress has assumed practically complete 
control over inland and coastal waterways and the bays and harbors thereof. 
No local government may improve its harbor or build a bridge or dam across 
a navigable stream or watercourse so as to obstruct navigation without gen- 
eral authority from both the state and the national government. Congress 
annually enacts a considerable number of ‘‘bridge bills” authorizing state 
and local governments to build bridges over navigable streams, and the War 
Department through its Chief of Engineers consults with local officials on 
all plans for bridges, dams, and harbor improvements. 

In other matters of commerce — for example, railroads, telegraph lines, 
pure food regulations, and quarantine— and also in connection with nearly 
every other function of national government (post offices and post roads, 
army and navy, regulations of money and banking), national and local au- 
thorities have numerous points of contact, whether for cooperation or for 
conflict. Local authorities can obstruct the national authorities, as in hous- 
ing projects, by refusing to give local services such 'as water supply at regu- 
lar rates, or they may aid them as in the boarding of federal prisoners in 
local jails; and national authorities may tax certain municipal business 
enterprises and otherwise interfere with them, or they may relieve them of 
functions like port quarantine work. 

Loans from the national government to local units for useful public works 
are a rather recent innovation, but other national government services to 
them have been developing over a long time and are now so numerous and 
varied that it takes many publications to describe them all.^® They touch 
in some way almost every local service— police, public works, water supply, 
health protection, education, welfare and- relief, libraries, parks, housing,, 
planning and zoning. For example, there is the finger-print service of the 
Federal Bureau of Investigation, available to all local police departments, 
and to which they send finger-print records for filing. 

See especially Paul V. Betters, Federal Services to Municipal Governments , Pub- 
lic Administration Service, no. 24, New York, 1931; Paul V. Betters and others 
Recent Federal-City Relations, U. S. Conference of Mayors, Washington, 1936, 
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RELATIONS OF STATE AND LOCAL GOVERNMENTS 

Supremacy of State over Local Governments. The national area in- 
cludes the state areas, and legally the state governments are not the subordi- 
nates or the agents of the nation. In contrast to this, the local units of gov- 
ernment are the creatures and agents of the state in which they are situated. 

Local Officers as Agents of the State. This is a legal difference of 
great importance. While Congress has no power to enact laws regulating the 
powers and duties of state officers, the state legislatures do this constantly 
as to local officers in the state. Mayors, sheriffs, school boards, tax col- 
lectors, policemen — are in a true sense officers of the state, since it is from 
the state that they receive their legal status and their powers. They have 
special functions with respect to the county, city, or district that they serve, 
but they are legally responsible also to the state. Certain county officers 
in particular, such as prosecuting attorneys, sheriffs, coroners, and superin- 
tendents of schools, function almost entirely as agents of the state. This 
legal supremacy of the states over the local units within their boundaries 
naturally affects the working relations between state and local governments. 
Every legislature at every regular session has to consider numerous proposals 
from local governments for changes in their powers, functions, procedures, 
finances, and organization. The ways in which the states control the basic 
laws of local government have already been discussed.^^ 

Purposes of State Control over Local Government. A study of state 
legislation for local governments suggests that the following are its main 
purposes: (i) To get the major public services performed. (2) To maintain 
uniform standards throughout the state, or to raise the standards of service. 
(3) To protect taxpayers against waste of moneys, and citizens against loss 
of rights, at the hands of local officials. (4) To prevent violations of law 
by local governments and encroachments on state powers. ($) To promote 
honesty, skill, and zeal among all local officers and employees. 

Local Failure to Carry Out State Policy. The passage of laws for 
these purposes is, of course, not enough to produce the desired results. The 
legislators adjourn and go home, not to meet again for months; and even 
during sessions they have no means of compelling local units to perform 
their duties. In many communities the officers may disapprove of the policy 
of a state law, as for example the laws on the liquor traffic ; and their pri- 
vate interests or local pressures or mere laziness or ignorance may keep 
them from performing their duties. A uniform law is almost never uni- 
formly applied throughout the state. Where the legislature seriously wants 

^*See ch. 7, pp. 101-07. 
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its policy carried out, how can it overcome these many tendencies to local 
variation and evasion? 

Judicial Enforcement of Laws. Under the '^rule of law/^ the rule that 
every officer as well as every citizen must obey the same law and the same 
courts, the simplest plan is that of permitting any citizen or taxpayer to 
bring suit in the local courts against the ofiending officers to compel them 
to do their duty properly. If they fail to provide a proper school, or to 
repair the road or bridge, or neglect to provide relief for a person in want, 
or if they tax too much, or waste public funds, let the injured persons bring 
suit in the courts. This suit may be in the form of a request for a man- 
damus (to compel performance of duty), or for an injunction (to prevent 
violation of law), or it may take other form. 

Legislative Control over Local Government. The method of ^legisla- 
tive controF^ over local governments, coupled with judicial enforcement on 
the complaint of a citizen or taxpayer, is still one of the basic legal methods 
of compelling local officers to do their work properly. It is practiced in 
every state. This method has the merit of keeping the door always open 
for the injured citizen to assert and make effective his rights, and it helps 
to keep alive the spirit of personal obligation for the public welfare. 

Defects in Legislative Control Alone. There are, however, certain rec- 
ognized deficiencies in this method as a whole, (i) From the legislative 
point of view, it puts an excessive burden on the members to try to know 
the details of local government in all parts of the state. They are called 
upon to enact a tremendous volume of legislation on local matters of which 
they have little or no knowledge. (2) From the judiciary ^s viewpoint it ex- 
pects the judges, who have the whole range of ordinary law to enforce, to 
know in addition a large body of technical and detailed statutes relating to 
local administration. (3) The local officials find themselves hemmed in by 
a great variety of complex and conflicting statutes passed at different legis- 
lative sessions in groping attempts to correct faults in local administration 
by legislative fiat. 

(4) From the citizen’s and taxpayer’s viewpoint it is probably most defec- 
tive of all. Either the citizens must be organized in some “good government 
association” or taxpayers’ league, with a paid secretary to look after their 
interests, or the individuals who act to get judicial enforcement of local 
duties must be both courageous and wealthy. Lawyers must be employed, 
bonds deposited, court expenses incurred, for any test case, and in addition 
the citizen runs the risk of antagonizing local officials who may find ways 
of retaliating against him. Very few citizens are so alert as to know of 
more than a few failures of the local authorities to do their duty. Many 
matters never come to any public attention. As a result, although the total 



232 POWERS AND RELATIONS 

number of taxpayers' suits is very large, many matters escape observation 
and court test entirely. 

Even when a case is brought before the court, the outcome is very un- 
certain. The locally elected- judge may be none too strict in enforcing the 
law against fellow partisans in the county or city government. The laws 
may be so uncertain or conflicting as to permit a decision against the tax- 
payer. If the latter wins, what he gets is a court order to the officers to 
perform a duty, an order that is effective for the time being but that is not 
applied necessarily to all similar cases and may be .soon forgotten. Local 
officials, being human, easily slip back into older and easier ways. 

Indictment and Trial of Local Officers. Supplementing this method of 
taxpayers' suits, there is that of prosecution of local officers for criminal 
conduct in office. This is reserved for the most serious offenses, and it re- 
sults, if successful, in ousting the guilty official from office, in fining or im- 
prisoning him, and possibly in forcing him to restore money to the public 
treasury. The procedure begins usually with the prosecuting attorney 
(county or district attorney) presenting evidence to a grand jury which in- 
dicts the offending official, whereupon a criminal trial follows. There is no 
evidence that it has much effect in improving the methods, the zeal, or the 
honesty of local administration, but it must have some effect in preventing 
corruption in office. 

Administrative Control over Local Governments. The methods of 
state control over local government thus briefly described, i.e., legislative 
control coupled with civil suits by taxpayers and criminal prosecutions of 
local officers, may have served tolerably well when local units did little, 
taxed little, and spent little. It is clear, however, that as local services be- 
gan to multiply, to cost more, to mean more to the citizens, and to be of 
statewide concern, the states felt compelled to seek new ways to ensure bet- 
ter service by local governments. For over seventy-five years now the states 
have been experimenting with new control devices that may in general be 
described as ^^administrative" rather than legislative, judicial, or political. 

The common characteristic of administrative control or supervision by 
states over local governments is that state administrative officers, depart- 
ments, or boards are empowered by law to stimulate, aid, supervise, or even 
control local administration in one or more ways. The taxpayer may still 
bring civil suits against local units and their officers, and the prosecuting 
attorney may still start criminal actions, but the state no longer relies solely 
on these for positive results. Instead it empowers designated state officers 
to do certain things from day to day, year in and year out, to keep in touch 
with local officials, to aid, guide, and educate them, to check up on their 
work, and in certam cases to control them. 
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In general, state administrative supervision is more advanced in the larger 
industrial states and least important in the poorer, smaller agricultural 
states. Functionally it is most pronounced in public education and public 
health, with welfare and finance intermediate, while police and highways 
show least central administrative supervision. The optional functions of 
cities such as parks are practically exempt from state administrative con- 
trol The methods may be roughly grouped as follows : 

1. Inspection, Advice, and Service. First come a variety of methods 
falling short of real control State officials are authorized to inspect certain 
local activities, to require reports from local officials, and to give advice and 
service to them. State tax officials instruct local tax assessors and collectors 
in regular schools ; representatives of state education and health depart- 
ments visit local schools and institutions. Thus a constant interchange be- 
tween central and local officials is maintained, and the better standards and 
methods known to the state departments are brought to local attention. 
Since local officers are constantly changing as the result of new elections, 
deaths, and resignations, this work is never-ending. 

2. State Aid. Many states now provide state aid in various forms for 
local schools, highways, health, and welfare work. To some extent, espe- 
cially in education, such grants are conditional upon the local unit conform- 
ing to certain standards, such as length of school term, and where this is true 
the local authorities can be brought into line by the threat of denial of state 
aid. In the main, however, local governments get such payments as a 
matter of right, so that the state supervisory departments do not get much 
added power therefrom. 

3. State Approval of Local Activities. To some extent state officers 
are empowered to control specific actions of local authorities. In some 
states, local plans for school buildings, sewage systems, hospitals, jails, and 
even for some roads, require state approval. In a few states local budgets 
and tax levies can be, or are automatically, referred to state authorities for 
approval or revision or veto. 

4. Control of Local Personnel. In some states governors have the 
power to remove local mayors, sheriffs, and financial officers for failure to 
perform their duties. Similarly state health departments may in some states 
remove negligent health authorities and even appoint their successors. In 
other instances, appointments must be approved by central state de- 
partments before they are effective. State standards for local welfare 
workers, for example, are now enforced by state authorities. 

See Schuyler Wallace, State Administrative Supervision over Cities, pp. 39-59; 
E. W. Weidner, “State Supervision of Local Government in Minnesota, Admin. 
voL 4, pp, 226-33 (1944^ 
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5. Substitute Administration. It may be noticed that this summary of 
methods of control began with the mildest and has been working toward 
the most drastic. Where local administration breaks down, as in epidemics, 
floods, and strike riots, direct state intervention may become necessary. In 
such cases the state authorities concerned come in to take over local control 
The local officials may be set aside for the time being, if not permanently, 
or be compelled to serve under state direction. 

POLITICS IN CENTRAL-LOCAL RELATIONS 

The legal power of the state to control its local units must not be magni- 
fied into a supposed omnipotence. Each state consists of its local commu- 
nities. The dominant party in the state is made up of local leaders, workers, 
and voters. Hence the state party cannot go directly counter to all the 
localities and their leaders, and the same holds true of the state legislature 
and the executive departments. They must yield to local wishes or make 
compromises. A state official who antagonizes many local leaders and com- 
munities soon finds himself losing support in the legislature. Hence it is 
that state administrative departments cannot force local improvements to 
be made before the localities are ready for them. In the long run, educa- 
tion and persuasion are among the most effective of measures. 

One who thinks only in terms of strict legality will miss some of the most 
important factors needed to understand the working relations among govern- 
mental units. The problem is essentially a human and not a legal one. The 
service idea is one of the most important keys. Communities, and these in 
turn resolve themselves into men and women, want certain public services — 
schools, roads, health protection, relief of the poor and the afflicted. Those 
who want services extended and improved sit down and consider how they 
can get their ends without unduly arousing the watchdogs of the constitu- 
tion. They let the lawyers debate the question of the right of the national 
government or of the state to engage in new services, while they go ahead 
and find a way in which the work can be done. 

Fundamentally the politicians, both unofficial party leaders and elected 
public officers, are on the same side. They desire to see public services ex- 
pand. They care little, in general, whether it be through national, state, ^ 
or local action, or through the cooperation of all In the camaraderie of a 
political organization, from precinct workers up to the top, the strict con- 
stitutional lines separating the levels of government may be ignored or for- 
gotten. Thus a thousand and one things corne to be done by practical poli- 
ticians who know not the law of the constitution. The cooperation of poli- 
ticians is most effective vertically within a single area—between national 
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and state governments, and between state and local units. It is least effec- 
tive horizontally between state and state, or city and city. 

LEGAL CONFLICTS AMONG GOVERNMENTS 

Cases will inevitably arise in which cooperation is not obtained, and one 
government feels that another is encroaching on its rights, or ignoring its 
just claims. Before there is resort to the courts other means are usually 
. tried. State and local officials proceed to Washington or to the state capital 
to press their claims. State and local politicians are enlisted in the struggle 
to “see’’ men higher up, including members of Congress, state legislators, 
even governors, and these in turn may put pressure on public officials. In 
some cases organizations of state and local governments, such as leagues of 
municipalities, present their claims together ; and at times paid lobbyists 
are employed as “legal counsel” or expert consultants. By these informal 
methods of negotiation, most disputes are settled. A state gets more federal 
aid for roads or larger relief funds than had been planned; a city gets a 
state highway routed through its area instead of miles away. 

Many disputes are of such nature, however, that they either cannot be 
settled by negotiation, or it seems best to those concerned to get a decision 
from the courts. Then the question arises as to the right of governmental 
units to sue each other. In general, neither a state nor any local unit in a 
state may sue the national government without the latter’s consent. The 
words of the Constitution that 

the judicial power shall extend to all cases, in law and equity, arising under this 
constitution, the laws of the United States, and treaties made, or which shall be 
made, under their authority ; . . . and to controversies to which the United 
States shall be a party; . . 

do not mean that anyone, even a state, may sue the national government 
without its consent. By similar reasoning, a local unit may not sue the 
state within which it is situated in the state courts without the state’s con- 
sent, and is practically excluded also from doing so in the federal courts. 

On the other hand, a state may sue a state directly in the United States 
Supreme Court, as in numerous cases of boundary disputes and conflicts over 
' water rights ; a state may sue any of its own municipalities in its own courts, 
and the municipalities of another state in federal courts ; any local govern- 
ment corporation may sue or be sued by another, either within or without 
the state ; and the national government may sue any state or local govern- 
ment whatsoever in the federal courts. 

^® U. S. Const., Art. Ill, sec. II; and see 0 . P. Field, “State versus Nation, and the 
Supreme Court,” Am, Pol. Sci. Rev,, vol. XXVIII, pp. 233-244 (1934)* 
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Dozens of these inter-governmental suits are settled peaceably by the 
American courts every year. The facility with which, for example, inter- 
state disputes are settled by judicial action presents a remarkable contrast 
to the difficulties in getting international controversies judicially settled. It 
does seem, however, that little is now gained by the insistence on the rule 
that a governmental unit at a lower level (state or local unit) may not sue 
one at a higher level (nation or state). The rule of law and judicial settle- 
ment in such cases would surely be as wise and just as the hotel-lobby or 
private-office negotiations that now decide so many of them. 
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IJe INTERSTATE AND INTERLOCAL 
RELATIONS 

I NTERNATIONAL relations is a field of study that has a deep attraction 
for many students. It is possible to gain much insight into international 
relations by a consideration of interstate and interlocal relations. The great 
difference is that the nations have not been brought under a common code 
of law and an international agency to enforce peaceful settlement. States 
and local units in the American federal system are under such a law. Even 
so their conflicting interests and their penchant for diversity in legislation 
make necessary a number of devices for interstate and interlocal cooperation 
and division of labor. It is widely accepted that because of the great diver- 
sities between the laws of different states, business is hampered, law en- 
forcement is sometimes obstructed, divorce and marriage laws are harder to 
enforce, and the administration of public health and relief laws is made more 
difficult. Everyone has in recent years become aware of the so-called ‘Trade 
barriers’^ between the states. 

INTERSTATE RELATIONS 

State Areas Legally Separate. As a rule the areas of the several states 
in the union are separated from each other by clearly defined boundaries. 
Each state has jurisdiction over only its own area. No state may legally send 
its officers across state lines to exercise authority in other states, nor may it 
give legality to private acts within the boundaries of another state, without 
the consent of the latter. By way of exceptions, in some cases two states 
have joint or concurrent jurisdiction over common boundary waters, e.g., 
Wisconsin and Minnesota over the St. Croix and Mississippi rivers, to arrest 
violators of law and to enforce such laws as those protecting game and 
fish. There are cases also in which states by law permit law enforcement 
officers of adjoining states when in “close” or “hot” pursuit to cross the 
boundary, arrest the suspect, and turn him over to the local police. 

Legal Equality of States. In all constitutional respects, too, states are 
equal— equal in rights and equal in duties. Even Congress on admitting 
states to the union has no power to put restrictions on them to create any 
legal or political inequality, such, for example, as a provision to prevent a 
state from deciding where its capital shall be located/ 

^ Coyle v. Smith (1911), 221 U. S. 559. 
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Actual Inequality. Actually, states are unequal, sometimes grossly un- 
equal — in area, in population, in wealth, as shown in Chapter 5. This means 
that they are not equally capable of performing the functions of statehood. 
Consequently even if there were complete good will all around, some states 
would be unable to enforce law^s as well or give as effective public services 
as their neighbors. This tends to cause inconvenience among states, such 
as can be avoided only in part through federal aid to the poorer states or 
through interstate cooperation. 

For these legally separate and equal states, the Constitution lays down a 
number of rules of interstate fair-dealing, and to these rules custom and 
human ingenuity have added many methods of actual cooperation. 

Interstate Citizenship Rights. The provision of the federal Constitu- 
tion that “The citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several states” - is discussed more fully in the 
next two chapters. Enforceable in both state and federal courts, this pro- 
vision puts upon the states a duty to give citizens of other states the same 
rights as they accord to their own in access to the courts, protection by 
government, and in ordinary business and property affairs. 

Full Faith and Credit in Civil Matters. In the same article of the Con- 
stitution is this provision : 

Full faith and credit shall be given in each state to the public acts, records, 
and judicial proceedings of every other state. And the Congress may by general 
laws prescribe the manner in which such acts, records and proceedings shall be 
proved, and the effect thereof.® 

’ Congress legislated in 1790 to put this section into force, and has main- 
tained its law on the subject since that time. Its act provides that the 
records and judicial proceedings of state and territorial courts, when prop- 
erly authenticated, 

shall have such faith and credit given to them in every court within the United 
States as they have by law or usage in the courts of the State from which they 
are taken.'^ 

The words “every court” include federal as well as state and territorial 
courts. 

This provision of the Constitution was necessitated by the fact that, mov- 
ing from state to State, men might easily evade court judgments against 
them, and thus make a mockery of the state law, by moving out of the state 
where the judgments were given. Furthermore, if everything in a case had 

^U. S. Const, Art IV, sec. II, par. i. See chs. 16, 17. 

®U. S. Const, Art IV, sec. 1 . 

^ U. S. Code Annotatedf Title 2$^ sec. 687. 



INTERSTATE AND INTERLOCAL RELATIONS 239 

to be proved over again in one state after another, litigation would be al- 
most endless and hopelessly expensive. 

“Full Faith and Credit” Interpreted. Under court decisions, however, 
this “full faith and credit^' clause has no application to criminal cases. It 
applies to ordinary civil court proceedings and records such as judgments 
and decrees, to state statutes, and in some sense to deeds, wills, birth and 
marriage records. Each state recognizes completely the laws and judgments 
of another state on the ownership of land in that state ; it could hardly do 
otherwise. Likewise if a person flees into another state from a money judg- 
ment against him, it is only necessary to prove the judgment against him in 
the courts in that state, whereupon the court is legally obliged to order com- 
pliance and assist in collecting the judgment. Unfortunately for the smooth 
and economical enforcement of law, state courts have made this rather diffi- 
cult, and have also allowed a number of “defenses” in these proceedings, 
such as that the first court had no jurisdiction to try the case. If any such 
defense can be proved, the judgment will not be enforced. Full faith and 
credit are not then fully accorded. 

Decrees of divorce and judgments for non-support and for alimony pre- 
sent complicated problems. If one of a couple resident in one state leaves 
that state and gets a decree of divorce in another state, the former state 
need not recognize the divorce. This is on the ground that the second state 
had no jurisdiction to grant the divorce; the parties were not legally domi- 
ciled there. Further, the state of original and legal domicile may grant the 
other party a divorce on wholly different grounds, and with different provi- 
sion for the children, property, and alimony ; or if the second party does 
not seek a divorce, may consider the marriage still valid. Then if the first 
party returns and re-weds, he may be guilty of bigamy 

Interstate Rendition of Criminals and Suspects. A trial for crime is 
held only in the state where the crime took place. Hence the problem is 
that of finding the criminal and returning him to the proper state for trial. 

A person charged in any state with treason, felony, or other crime, who- 
shall flee from justice, and be found in another state, shall on demand of the 
executive authority of the state from which he fled, be delivered up, to be re- 
moved to the state having jurisdiction of the crime.® 

This clause puts upon the governor of every state the moral duty to assist 
in returning criminal suspects and escaped criminals to the state where the 
crime was committed upon the demand of the latter state. Congress has 
enacted a regulatory statute on this subject, but has not made the return 

Williams v. North Carolina (1945), 324 U. S. — 65 S. Ct. 1092. 

® U. S. Const, Art. IV, sec. II, par. 2. ^ • 
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of criminals legally obligatory on the governors. A governor cannot be pun- 
ished for not doing his duty in these cases, nor will the courts mandamus 
him (i.e., compel him by court order) to do this duty. The obligation is 
his, and must be exercised by him according to his own conscience. 

In each state there is some customary or statutory mode of procedure. 
Although the major responsibility falls on the governor, in some states the 
attorney general or some other officer may have the duty of investigating 
such cases for him. Governors have at times refused extradition, and for a 
variety of reasons. First, the culprit may be accused of an equally or more 
serious crime in the state to which he has fled, and public opinion may be 
insistent that he be tried and punished there. Second, the crime charged 
may not be a crime in the state to which the accused has fled. There are 
many differences between the criminal codes of the states, and it often seems 
hard to a governor to return a man to be punished for an act that would not 
be criminal in the governor’s own state. Third, in some cases where racial 
prejudice or political excitement, has made it seem impossible that an ac- 
cused person should receive a fair trial if sent back, governors have refused 
extradition. Several of these reasons for refusal to extradite are two-edged 
swords ; the other state is likely to retaliate. 

Interstate Compacts. The federal Constitution provides also for com- 
pacts and agreements among the states for the handling of problems involv- 
ing two or more states. Under the Articles of Confederation treaties among 
the states were prohibited, because it was felt that it would weaken the 
union to have particular states in alliance with others 'without including all. 
The Annapolis Convention, which led up to the Federal Convention, aimed 
to establish just such a treaty. Under the present Constitution it is pro- 
vided that 

No state shall, without the consent of Congress, . . . enter into any agree- 
ment or compact with another state or 'with a foreign power . . 

The danger to the Union of an unlimited right of interstate agreements is 
too clear to discuss. 

Minor Agreements Among States. The clause just quoted seems to say 
that any agreement or compact among states without the consent of Con- 
gress would be invalid. In fact there are probably hundreds of minor agree- 
ments between states that are never consented to by Congress and never 
put into formal compacts. The taxation and regulation of interstate trucks 
and buses, and the handling of interstate health and welfare problems, for 
example, are controlled by many understandings among state officers. 

® U. S. Const., "Art. I, sec. X, last sentence. 
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Negotiation of Formal Compacts. Formal compacts among states are 
negotiated in various ways. The states do not have departments of foreign 
affairs. When there is need for action the governors of the state concernedj 
acting under legislative authorization or even without it, commonly appoint 
commissioners to meet the commissioners of the other states. Out of their 
negotiations, if successful, will come a formulated compact, which then 
usually goes back to the state legislatures for ratification. So far this pro- 
cedure is much like that for negotiating international treaties, although it 
is far less definitely crystallized. The important difference comes in the 
approval by a higher legislative body, Congress, a step hardly known in the 
field of international treaty making. In some cases the consent of Congress 
has been given in advance, in other cases before the completion of state 
ratifications, and in still other instances after the states have ratified the 
compact. The important thing is not when or how consent is given, but 
that it be given. 

A compact to alter or to agree upon state boundaries when carried out 
would presumably be a completed contract. Other compacts approach this 
status, but not all are so hard to revoke. Compacts are enforceable in the 
United States Supreme Court in proper suits between the states.’' 

Subjects of Interstate Compacts. Up to now Congress has consented 
to over eighty interstate compacts.® In each of fifty-four cases only two 
states were involved. In the rest the numbers ranged from three to seven, 
and in three instances Congress gave general consent in advance to com- 
pacts between two or more states (a) for the conservation of forests and 
water supply (1911), (b) for agreements on crime control (1934), and (c) 
for agreements on the control of tobacco production (1936). In thirty- 
three cases the compacts dealt with boundaries, cessions of land, and juris- 
diction over boundary waters. In twenty-eight cases the division, use and 
sanitation of waters were involved. Others were compacts for interstate 
bridges, tunnels, and parks, control of fisheries, port development (New 
York-New Jersey Port Authority), oil conservation (Illinois, Kansas, Colo- 
rado, Oklahoma, Texas, and New Mexico), and debt settlement. 

Problems of Interstate Compacts. Many persons have recently come 
to believe that the interstate compact offers an important means of solving 
problems of a regional character, such as w^ater conservation and flood con- 
trol, where a single state is not large enough but where the United States 
as a whole is too large to be directly interested. What more reasonable 

^ See discussion of nature of compacts in Hinderiider v. La Plata River and Cherry 
Creek Ditch Co. (1938), 304 U. S, 92. 

^See lists in State Government (magazine), vol. 9, pp. 118^21 (June, 1936), and in 
The Book of the States, 1941-1942, pp. 15-22, 56-61; 1943-1944, pp. 5 i“S 7 * 
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than that the states directly concerned should deal with such regional prob‘ 
lems directly? Is this not better than to foist the matter upon the national 
government? That the interstate compact is a useful device in many cases 
cannot be denied, but the difficulties are considerable. To negotiate a com- 
pact and to get all the needed ratifications usually takes a long time. States 
have opposing interests that are hard to compromise. Their compacts en- 
able them to keep a certain control of regional affairs, but usually this means 
that they must also supply the needed funds. This is a serious obstacle, 
and it was found in the Boulder Dam compact that the chance to secure 
national aid in building the dam was the most potent argument in getting 
state ratifications. TVA, although it involves a regional group of states, 
is strictly a national project. 

There are difficulties, also, of amendment, administration, and enforce- 
ment. Compacts that finally settle a question, such as those fixing state 
boundaries, are nearly free from vexations, but not so a compact on a living 
subject where changes are required from time to time. Complete delega- 
tion to an interstate authority of enough power to change the compact is 
almost unthinkable ; state legislatures do not lightly grant away such exten- 
sive powers, nor is it easy to get them to agree on changes. Those who favor 
national action, and fret over delays, say, “How much easier it is to get a 
single state legislature or even Congress to act ; how much simpler the ad- 
ministration under a single government.’^ There is much to be said for this 
point of view. Nevertheless, interstate compacts are easier to make and to 
carry out than international treaties, and they offer one promising way of 
avoiding undue centralization in Washington. 

Uniform State Legislation. In 1889 the American Bar Association, the 
largest professional organization of American lawyers, initiated a movement 
for greater uniformity in state legislation. The New York legislature pro- 
vided in 1890 for the appointment of commissioners to confer with similar 
groups from other states and to proceed to the drafting of bills for uniform 
state laws. A few other states soon followed suit and in 1892 was held the 
first National Conference of Commissioners on Uniform State Laws. These 
conferences have become annual affairs. Each governor appoints three com- 
missioners, who are lawyers but who are not usually either public officials 
or state legislators. In recent years all states and territories have usually 
been represented at the conferences.® 

Subjects of Uniform Legislation. During the past fifty years these 
commissioners have drafted over fifty important proposed laws, which have 
in turn been submitted to the state and territorial legislatures. The needs 

® On uniform state legislation, see W. Brooke Graves, Uniform State Action^ Xfmv. 
of North Carolina Press, 1934; 0/ 1943-1944, pp. 129-32. 
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that gave rise to this conference and to the uniform legislation technique 
can be read in the titles of the acts proposed. Most of them are designed 
to facilitate ordinary business operations across state lines, not to promote 
imports and exports as such, but to make business transactions and collec- 
tions easier through uniform legislative requirements in all states. Thus the 
Uniform Negotiable Instruments Act, the only one to be adopted in all states 
and territories, deals with bills of exchange, notes, and other forms of com- 
mercial paper that pass from hand to hand in ordinary business dealings. It 
is, of course, highly important to all businessmen that wherever they do 
business in the United States they can accept notes, bills of exchange, and 
warehouse receipts with confidence that they mean the same in every state. 

In recent years the Council of State Governments, various federal agencies 
like the Public Roads Administration, and conferences on special subjects, 
have also drawn up model uniform state laws. The number of these now 
available to legislatures is very large.^® They deal with certain branches of 
interstate commerce not fully regulated by Congress (for example, highway 
traf&c, aviation, motor vehicle registration), with family and social welfare 
measures (desertion and non-support, marriage law evasion, veterans’ guard- 
ianship, extradition of persons of unsound mind), with criminal matters 
(criminal extradition), and with judicial procedure in civil matters (wills, 
and proof of statutes, for example), narcotics, liquor, defense, and many 
other subjects. 

Adoption and Amendment o£ Uniform Laws. Every so-called “uni- 
form” draft act must go through the regular legislative procedure before it 
becomes the law of a state. The proponerits intend and hope, of course, 
that their proposals will be adopted in all states without change, but this 
does not always happen. Only one proposal has yet been adopted in all 
states and territories, and it was modified by two states before adoption. 
Ten other acts have been adopted in over half the states. Others haye had 
less success, and many have been modified before adoption. How many 
subsequent amendments there have been or will be is unknown, but once a 
uniform act has become part of the statutes of any state, it is likely sooner 
or later to be treated like other statutes, and to be amended when the de- 
mand is strong enough. Nevertheless, substantial progress toward uniform- 
ity is being made as to certain legislative subjects. 

Reciprocal and Retaliatory Legislation. Similar to uniform legislation 
is that which has come to be called “reciprocal and retaliatory.” Uni- 
form legislation is usually drawn up and submitted in the hope that it will 

See The Book of the StateSj 1941-1942, pp. 232-36. 

See J. R. Starr, “Reciprocal and Retaliatory Legislation in American States,” 
Mimesota Law Review, XXI, pp. 371-407 (March, 1937)- 
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be adopted in identical language in all states. Reciprocal legislation is more 
rough and ready. With or without interstate conferenceSj state legislatures 
draft laws in their own terms offering other states or their citizens the same 
privileges as are accorded by those other states to this state or its citizens. 
This is reciprocity or the granting of reciprocal rights. The reverse of this 
is retaliatory legislation, exemplified by the case of a state that refuses to 
recognize automobile or truck licenses coming from a state that denies recog- 
nition to its own licenses. This sort of retaliation has resulted in many a 
^^truck war’’ between states. 

Reciprocity in Licensing Professions. The use of reciprocal legislation 
is very common in the licensing of professions and vocations. Thus state A 
may enact that physicians licensed in another state may obtain licenses to 
practice in state A provided, first, that the other state concerned maintains 
equal standards for licensing and, second, that it permits physicians from 
state A to obtain licenses on similar terms. In some cases the second proviso 
is left out, leaving only a simple ^^comity” relationship between the states, 
but then if another state should withhold similar comity privileges state A 
might add a retaliatory provision to its act against physicians in such offend- 
ing state. ^^Comity” in this case means simply a friendly conferment of 
privileges on others without exacting an agreement for reciprocal rights. 

Reciprocity in Tax Measures. Reciprocal legislation has also come for- 
ward in the field of taxation. In one form or other, over three-fourths of 
the states observe reciprocal rules as to the taxation of the inheritance or 
estate of one who resides and dies in state X, for example, leaving some 
bonds in a safe-deposit box in state Y, and perhaps some mortgages and 
shares of stock in his office safe in state Z. Formerly such things could be 
taxed twice, (a) where the owner lived and (b) where the things were 
found. Reciprocal legislation has helped, along with certain Supreme Court 
decisions, to simplify this tax problem and to avoid double or treble taxa- 
tion of the same property. Reciprocity in recognizing motor vehicle licenses 
presents another example of a simple and fair device for avoiding multiple 
taxation of the same automobile. 

Interstate Comity and Administrative Cooperation. Informal meth- 
ods of interstate cooperation have become so numerous and varied that any 
attempt to list them is out of the question. Officers and boards holding 
corresponding positions in adjoining states are in frequent correspondence 
with each other in attempts to eliminate difficulties and to give the best 
service they can. Out of these contacts have grown numerous regional and 
national associations of state officers such as insurance commissioners (1878), 
state health authorities, food and drug officials, state highway officials, secre- 
taries of state> state foresters, and many more— perhaps a hundred associa- 
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tions in all. One of the oldest, the National Convention of Insurance Com- 
missioners; in the absence of control by Congress over the insurance busi- 
ness, has been compelled to develop and to enforce national standards for 
determining the assets and liabilities, the rates, and the general soundness 
of insurance companies operating in a few or many states. 

Perhaps the most interesting and active organization today is the Council 
of State Governments, which serves the Governors’ Conference, American 
Legislators’ Association, and various other official organizations. It has 
helped to organize “commissions on interstate cooperation” in forty-four 
states, publishes The Book of the States and a monthly magazine. State 
Government, as well as special studies, and organizes conferences on timely 
subjects. 

Interstate Administrative Cooperation. Because legislatures are un- 
able to meet all emergencies, they have also delegated to state administrative 
officers and departments a wide variety of discretionary powers. This is a 
tendency that individual officials and official organizations have encouraged, 
until today there are probably hundreds of matters of interstate concern 
that are handled by state officers in adjacent states by joint action, under 
agreements that fall short of being “interstate compacts.” Recent drives 
by state oil inspectors against “bootleg gasoline,” i.e., gasoline that has been 
brought into the state without paying the tax, suggest a case in point. 

As to the methods and devices for interstate cooperation outlined in the 
foregoing sections it can be said that a federal system without these expedi- 
ents would be almost unthinkable. Without them, too, centralization of 
functions and of power in the national government would be even more 
rapid than it has been. One writer has made a strong plea for the extension 
of uniform state action as an alternative to centralization.^^ To some degree 
it may be an alternative, but it is more likely that it will be a supplement 
to national action rather than a substitute for it, and that if uniform action 
on any matter ever were fully achieved there would be little reason for re- 
taining state control at all. National action would then seem to be simpler 
and more effective. A period of “total war” such as the recent one showed 
how indispensable are both national unity of action and complete coopera- 
tion among the states. 

RELATIONS AMONG LOCAL UNITS 

Interlocal Services Required by Law. By state laws local governments 
are required to render many services for each other. The assessment of 
property for taxation is performed either by the county, or by city, village, 

W. Brooke Graves, pp. 292-304. 
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and town assessors. In either case the work is done for all local units by 
one of them. Similarly in some states a county officer collects taxes for all 
local governments in the county instead of having each collect its own. 
Cities register voters and even conduct elections for the county and the 
school district; and city health departments examine the children in the 
schools and school sanitation for the school authorities. One school district 
provides the high school, and adjacent rural districts send their children to it. 

Voluntary Cooperation. Voluntary cooperative agreements among local 
governments are also more numerous than most persons are aware. These 
must always be authorized by state law, since in general a local unit is sup- 
posed to be self-controlled and to be responsible for all its own work. With 
proper legal authority the agreement may take the form of a contract, duly 
drawn and approved, or it may be a simple oral arrangement among the 
responsible officers. In this way cities and counties provide for joint build- 
ings (a city hall and county courthouse in one), large cities supply water 
and fire protection service to their suburbs, groups of counties join hands in 
constructing and maintaining tuberculosis sanatoriums, and counties or cities 
separated by rivers provide ferries and bridges between them. 

Organizations of Local Governments. At the local level also there are 
many official and semi-official associations for the interchange of ideas and 
the development of programs of common action. The Leagues of Mimici- 
palities in the leading states, to which cities, villages, and boroughs belong 
and pay dues, have been outstandingly successful in promoting legislation 
and in spreading improved methods of administration. A number of them 
have supported research work and publications that would otherwise have 
been impossible. They maintain even a national federation of leagues, The 
American Municipal Association, with a secretariat and field staff. The 
counties have similar state organizations, although not yet so numerous and 
effective. 

Associations of Local Officials.- Supplementing these more inclusive 
leagues are the associations of special classes of officers : police, fire, health, 
waterworks, and other city officers ; county sheriffs, auditors, treasurers, and 
attorneys ; school boards, and superintendents of school districts, and many 
more. The total influence of these associations in promoting improved legis- 
lation, in interchanging ideas, and in stimulating cooperation, while it cannot 
be precisely measured, can hardly be overestimated. 

As already suggested, international, interstate, and interlocal relations fol- 
low somewhat the same pattern and are affected by similar conditions. Re- 
cently, under the impact of a world war, the international structure (League 
of Nations, International Sugai-^ and all the rest) was temporarily 

inoperative, while at the same time in the United States the interste^ and 
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interlocal agencies of cooperation grew stronger and more numerous. It 
may well be a necessary step toward the re-establishment of a secure and 
just international order that the nations should first work out intensely 
practical and democratic methods of intergovernmental cooperation. State 
and local governments are learning fast that they do not live unto them- 
selves alone, that in unity and cooperation there is strength. Such a lesson 
may yet be learned by all the great nations. 
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CITIZENSHIP AND CIVIL RIGHTS 

16 e THE LAW OF CITIZENSHIP 

I N the total population of the forty-eight states and the District of Colum- 
bia, 132,000,000 in 1940, there are from the legal point of view the fob 
lowing classes of people : 

I. Nationals of the United States : 

A. Citizens, constituting the overwhelming majority ; 

B, Non-citizen nationals, some thousands. 

II. Non-nationals, a few millions, including : 

A. Nationals of other countries who have declared the intention to 
become United States citizens (declarants) ; 

B. Nationals of other countries who have not declared such inten- 
tion (ordinary aliens including enemy aliens) ; 

C. Individuals who are stateless, that is, who do not owe allegiance 
as nationals to any country. Generally speaking the same 
classes are found in the territories and outlying possessions, but 
in different proportions. 

.. NATIONALS AND CITIZENS DEFINED 

The nouns ^^national’’ and ^^nationality’^ are terms of international law 
that were taken over into the new ‘^^Nationality Code^^ enacted by Congress 
in October, 1940.^ This law says that “The term ^nationaP means a person 
owing permanent allegiance to a state’' such as the United States. There 
are two classes of nationals : citizens and non-citizens. The inhabitants of 
the “outlying possessions,” such as the Philippine Islands, Guam, and 
Samoa, are in general nationals of the United States but not citizens ; 
whereas the inhabitants of the territories, Alaska, Hawaii, Puerto Rico, and 
the Virgin Islands (now considered as parts of the United States for nation- 
ality and citizenship purposes), are in most cases both nationals and citizens 
in the same way as the inhabitants of the forty-eight states and the District 
of Columbia. Temporary military occupation of Guam and the Philippines 
by Japan made no difference in nationality rights as far as American law 
is^concerned.',.: .'V. 

^Nationality Code of 1940 (U. S. Code, Title 8, ch. ii, secs. 801-810). 
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“Citizen’’ is a less inclusive term than “national.” Briefly, citizenship is^ 
full membership in the body politic of a nation or state. It is a term of 
constitutional or internal law, within the particular country, since every na- 
tional-state determines citizenship according to its own constitution and 
laws. What does this membership imply? How is it acquired and how is 
it lost ? What rights and what duties does citizenship carry with it ? These 
questions are to be discussed in this and the following chapter. 

Citizenship a Constitutional Right. Frequently one reads that citizen- 
ship is a mere “privilege,” implying a sort of temporary and limited right 
that can be taken aw^ay by the government, like the privilege of operating 
a restaurant under license, or of practicing some vocation or profession. 
With respect to the great majority of American citizens, this view is not 
correct, and is contradicted by the wmrds of the Fourteenth Amendment: 

All persons born or naturalized in the United States, and subject to the jurisdic- 
tion thereof, are citizens of the United States and of the State wherein they 
reside. 

By that amendment every person w^ho is a citizen by birth or naturalization 
in the United States has a constitutional right to his citizenship — a right 
that is protected by laws and courts, and that cannot be taken away from 
him legally except as the result of his own actions in relinquishing or for- 
feiting it, or by another constitutional amendment. The sort of thing that 
happened in Germany in 1935, when Jew's were by decree deprived of their 
citizenship, might happen in the United States, but it could not happen with- 
out a change or a violation of established constitutional rights. 

Citizenship and Suffrage Not the Same. Ancient Greek writers like 
Aristotle thought of citizenship as implying full right to participate in pub- 
lic affairs. “He who has the power to take part in the deliberative or 
judicial administration of any state is said by us to be a citizen of that 
state, . . ^ Even certain recent writers evidently hold this view. “As dis- 

tinct from aliens, serfs, women and children or other members of the com- 
munity who are passive subjects rather than active partners, citizens enjoy 
a certain reciprocity of rights against, and duties toward, the community.” ^ 
This lumping of women and children with aliens and serfs is a shocking 
doctrine. It is not in accordance with the law of citizenship in the United 
States. Also, the “suffrage,” or the right to vote in public elections, is not 
a test of citizenship. For example, persons under twenty-one born in the 
United States are citizens but may not legally vote, while many citizens 
over twenty-one are excluded from voting by other legal regulations. Thus 

-Aristotle’s 1-5, ^Encyc, of Soc. Self voL 3, p. 471. 
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men, women, and children, whether legally entitled to vote or not, can be 
equally citizens of the United States — and when did American women be- 
come “passive subjects’’? 

Development o£ Citizenship Laws. In the colonial period of American 
history most of the people were British nationals and had also a subordinate 
sort of citizenship in their particular colony. With the establishment of in- 
dependence, each state had its own citizens, and there was legally no national 
citizenship of the United States. The Articles of Confederation definitely 
recognized state citizenship, but accorded to state citizens a right of inter- 
state travel and trade. Even the federal Constitution did not provide out- 
right for national citizenship although it did provide for Congress to estab- 
lish a “uniform rule of naturalization.” The famous Dred Scott decision 
denying the rights of a Negro who claimed freedom and citizenship showed 
that state and national citizenship both existed, but it also revealed a great 
confusion of ideas concerning the law. Each of the nine Supreme Court 
justices wrote a separate opinion to explain his views. 

The Fourteenth Amendment. In 1868 the states ratified the Four- 
teenth Amendment to the United States Constitution. It was designed 
among other things to overcome the confusion about citizenship revealed 
by the Dred Scott case and to confer citizenship on the Negroes recently 
freed from slavery. Its essential clauses on citizenship are as follows : 

Sec. I. All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States. 

, This amendment clearly does several things, (i) It makes a broad and defi- 
nite though not exhaustive rule as to who are United States citizens. (2) It 
puts national citizenship ahead of state citizenship, i.e., makes it “paramount 
and dominant,” as to all persons born or naturalized in the United States. 
Whereas at one time national citizenship was secondary and depended on 
state citizenship, since the Fourteenth Amendment state, citizenship depends 
in most cases if not in all on national citizenship and is secondary to it. 
(3) One who is a United States citizen by birth or naturalization in the 
United States need only reside in a state to become a citizen of that state. 

Since 1868 there have been further changes in the law of citizenship, 
culminating in the comprehensive statute of October, 1940. 

It should be noted that the Amendment does not expressly forbid a state 
to make a person who is not a United States citizen a citizen of that state. 
That is, persons who are not national citizens may still conceivably be made 
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citizens of particular states, without violating the Fourteenth Amendment ; 
and other clauses of the United States Constitution still speak of ^^citizens of 
the states/’ 

Dual Citizenship. As a result of historical developments, and by clear 
intention of the Fourteenth Amendment, a person can be a citizen of the 
United States and a citizen of the state in which he resides. This creates 
the situation known as dud citizenship. The most common case today is 
that of the person who is both a citizen of the United States and a citizen 
of a particular state. Those citizens of the United States who reside (i.e., 
have domicile) in the District of Columbia, in a territory, or abroad, or who 
from some other cause lack residence in any of the forty-eight states, have 
national but not state citizenship. * All other citizens of the United States — 
and this means over 98 per cent of them — ^have their residences in the states, 
and therefore have dual citizenship. Of course, national citizenship com- 
pletely overshadows and dominates state citizenship for most persons, and 
few even stop to question seriously whether they are citizens of a particular 
state. Nevertheless the two citizenships are legally separate and distinct. 

STATE CITI2^:NSHIP 

Present State Citizenship Laws. State citizenship is today a much neg- 
lected subject. The state constitutions make very few provisions for it, and 
practically the same is true of present state statutes. State laws and consti- 
tutions contain some provisions limiting the rights of aliens, meaning aliens 
with respect to the United States as a whole; and they make various provi- 
sions also that for voting, of&ceholding, and other purposes, ^Tesidents” 
only shall be qualified. The Vermont constitution speaks also of ^Treemen,” 
meaning citizens, but where the term “citizenship” is defined in state laws 
and constitutions the wording usually follows almost exactly that of the 
Fourteenth Amendment. In fact, there seems to be no important case today 
in which a state defines state citizenship so as to create a body of state citi- 
zens who are not also United States citizens. Since the decision of Chirac v. 
Chirac in 1817, the states have apparently abandoned ail attempts to have 
separate naturalization laws."^ Where state courts now engage in naturaliza- 
tion work, they do so as agents of the national government under the United 
States naturalization laws. They admit persons to United States, not to 
state, citizenship. 

Rights of State Citizenship. State citizenship, as distinct from na- 
tional, was recognized in the original United States Constitution, and still is 
so recognized, by the so-called -comity clause.” 

^Chirac v. Chirac (1817), 2 Wheaton tU. S.) 259. 
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The citizens of each State shall be entitled to all privileges and immunities 
of citizens in the several States.® 

The privileges and immunities guaranteed by this section, although they 
will never be fully known, have been defined in part by judicial decisions. 
Essentially the guaranty is one of equality. The citizens of any state when 
in another state are entitled to equal treatment with the citizens of the latter 
state, in certain important matters. They may legally acquire property 
rights, make contracts, engage in ordinary lawful labor and business, and 
obtain the protection of courts and law-enforcing agencies on an equal basis 
with citizens of the state concerned and in conformity with its laws. Thus 
with respect to these so-called “fundamental’’ civil and economic rights, no 
state may discriminate against citizens of other states in favor of its own. 

Political Rights. At the same time, in certain political matters, includ- 
ing the right to vote and to hold public office, states may and do discrimi- 
nate in favor of their own citizens. This favoritism goes even farther in 
many cases. Thus to obtain employment in the service of a state or local 
government one is in most places required to be a local resident or citizen. 
Similarly in the licensing of persons for the practice of such public profes- 
sions as law and medicine, residence or citizenship in the state is frequently 
required; and in businesses where public regulation must necessarily be 
strict, as in the sale of liquor, and of stocks and bonds, similar requirements 
have been upheld.® 

Rights in State Domain and Institutions. Each state has also certain . 
fights in its own domain that it holds for the special advantage of its own 
citizens. Thus wild game and fish in a sense belong to the state, and it is 
customary for the states to charge higher hunting and fishing license fees 
to non-residents than to its own citizens. The states also charge non-resi- 
dents higher tuition in state colleges and universities, and permit only resi- 
dents to be admitted to their hospitals and asylums except in emergen- 
cies. 

In short, there are a number of rights that a state can grant to its own 
citizens or residents that it may and does legally deny to non-residents, or 
grant to non-residents only on more difficult terms than those imposed on 
residents. These advantages given to the citizen in his own state consti- 
tute the special rights of state citizenship. Taken all together, they amount 
to a considerable difference in rights between citizens and non-citizens of 
the state. The transient, and the temporary sojourner, is everywhere under 
some special handicaps. 

s U: s. Const, Art. IV, 

® See Roger Howell, Privileges and Immunities of State Citizenship, 
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But no state may prohibit citizens from other states from entering its ter- 
ritory, not even if they are incapable of self-support.®^ 

THE ACQUISITION OF UNITED STATES CITIZENSHIP 

Natural Born and Naturalized Citizens. The Constitution speaks in 
one place of “natural born’’ citizens of the United States, and elsev/here it 
mentions “naturalization.” The first clearly refers to the acquisition of 
citizenship by birth, and the second to the conferment of citizenship on per- 
sons who are not citizens by birth. 

Citizenship by Birth. Citizenship by birth may be acquired either (a) 
by birth in a certain place, or (b) by birth of certain parents. The nations 
have followed one or the other, or both of these two different rules concern- 
ing citizenship by birth. Where the law provides that all persons born 
within the territory of a state and subject to its jurisdiction are citizens, the 
rule is designated as jus soli, or law of the soil or place. Where the law is 
that children born of citizen parents are citizens of the state regardless of 
where the parents chance to reside at the time, that state is said to follow 
the rule of jus sanguinis^ or law of the blood or parentage. 

Citizenship by Birth in the United States. By the Fourteenth Amend- 
ment, previously quoted, all persons born in the United States and subject 
to the jurisdiction thereof are citizens of the United States. It matters not 
in these cases whether the parents are citizens, or even whether they are 
eligible to become citizens. Birth v/ithin the United States is enough. The 
words “in the United States” have never been fully defined, but in practice 
the so-called “incorporated territories,” Hawaii, Alaska, Puerto Rico and 
the Virgin Islands, are included with the forty-eight states and the District 
of Columbia. In practice, too, persons born on foreign vessels in territorial 
waters of the United States are so considered, but persons born on AmerP 
can ships on the high seas are not considered to have been born in the 
United States. 

“Subject to the Jurisdiction” Defined. Persons born in the United 
States must also be “subject to tlie jurisdiction thereof” in order to have 
their citizenship by birth in the place. Before 1924 tribal Indians born in 
the United States were considered to be subject to the jurisdiction of their 
tribes (“domestic dependent nations”), not subject to the jurisdiction of 
the United States, and hence not citizens by birth. Likewise children born 
in the United States into the families of foreign diplomatic representatives 
(ambassadors and ministers and their official staffs) are not subject to 
United States jurisdiction, but the reverse is true of children born here into 
the families of foreign consuls, since the latter do not have the same im- 
munity as diplomatic representatives. If it should happen that some day 

See /t. 6, p, 269, below. 
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a part of the United States or one of its territories were occupied by a for- 
eign enemy, children born to such enemy during the occupancy of this ter- 
ritory would also not be ^‘subject to the jurisdiction’’ of the United States, 
and hence would not be citizens by 'ji^s soli. 

Citizenship by Birth o£ Citizen Parents Elsewhere. The Constitution 
makes no provision respecting the citizenship of children born of American 
parents outside the United States. It refers to but does not define 'Natural 
born” citizens. The citizenship of such persons depends, therefore, almost 
wholly upon statutes and treaties. In the first general naturalization act 
(1790) children born of American parents outside the United States were 
given United States citizenship, but later for over fifty years (1802-1855) 
the law stood in some confusion. In 1855 Congress enacted that children 
born outside the United States would be citizens if the father were a citizen 
at the time of their birth." With occasional modifications this has con- 
tinued to be the law. Undei\ the 1940 law where both parents are citizens, 
a child born outside the United States or any outlying possession is a citi- 
zen if one parent has resided in the United States or an outlying posses- 
sion. The same is true where one parent is a non-citizen national and the 
other a citizen who has resided in the United States or an outlying posses- 
sion. But where one parent is an alien and the other a citizen, the latter 
must have resided ten years (five after the age of sixteen) in the United 
States or an outlying possession, and in addition the child, to gain citizen- 
ship, must reside in the United States or an outl3dng possession five years 
between the ages of thirteen and twenty-one and beginning before sixteen.® 
Exceptions to these rules are made for government officials and certaiii 
others. 

Citizenship by Naturalization. In addition to ^^natural born” citizens 
(i.e., citizens by birth in the place or of citizen-parents) there are citizens 
by naturalization. These are persons who began life without citizenship 
and acquired it by complying with the law on the subject. Independently 
of such laws no person has a legal right to acquire the citizenship of any 
country. There is no international law creating such a right. In the 
United States, however, any person who has in good faith and iii compliance 
with law become a citizen by naturalization, has thereafter, under the Four- 
teenth Amendment, a constitutional right to his citizenship equal to that of 
any citizen by birth. 

Naturalization in Connection with Annexations. When a state an- 
nexes any territory not previously possessed, the inhabitants other than 
resident aliens become ‘‘nationals” of the annexing state. Options may be 
given to them to take or retain some other allegiance, but if they do not 

JO Statutes at Larger 694, ® U. S. Code Annotated^ Title 8, ch ii, sec, 601. 



25 ^ ClTmmHIP AND CIVIL RIGHTS 

make this choice they will be presumed in international law to be nationals 
of the state annexing their territory. But the mere act of annexing a terri- 
tory does not make its inhabitants ^^citizens’’ of the United States. This 
requires separate and distinct action, either at the time of annexation or 
later, and such action may never be taken. 

The treaty of 1803 for the purchase of Louisiana provided that 

The inhabitants of the ceded territory shall be incorporated in the Union of the 
United States, and admitted as soon as possible, according to the principles of 
the Federal Constitution, to the enjoyment of all the rights, advantages and im- 
munities of citizens of the United States. . . 

Later treaties, for acquiring Florida, the California region, Puerto Rico and 
the Philippines left questions of citizenship largely to* Congress. 

Collective Naturalization. As far as the Negroes were concerned, the 
Fourteenth Amendment was a great act of collective naturalization. On 
several occasions Congress has also made large masses of persons citizens by 
single acts of its own without requiring the individuals concerned to do 
anything. When territories were raised to statehood and admitted to the 
Union, and when the free state of Texas was admitted, the free white in- 
habitants were made citizens en masse. There are a number of other im- 
portant examples. Thus tribal Indians born in the United States were 
made citizens by an act of Congress in 1924. Former citizens of the Re- 
public of Hawaii and the white inhabitants of Alaska became citizens when 
these territories were “incorporated into’’ the United States. After an 
experiment with a “citizenship of Puerto Rico,” Congress provided that 
such persons as were Puerto Rican citizens should become United States 
citizens. The 1940 law completes the process of naturalizing persons born in 
Puerto Rico since 1899. The Danish subj’ects, i.e., most of the inhabitants, 
of the Virgin Islands, acquired in 1917 from Denmark, and all persons born 
there since the acquisition, were made United States citizens in 1927, except 
for such persons resident there in 1917 as chose to retain their Danish 
citizenship. 

Naturalization Laws ,and Regulations. The Constitution empowers 
Congress to establish a “uniform rule of naturalization.” As a matter of 
fact such a thing as a uniform rule does not exist. Congress has not only, 
on numerous occasions, provided for collective naturalization of large groups 
of people as noted above, but has also from time to time made separate 
provision for special groups of persons, and has even passed some statutes 
to grant citizenship to particular persons named in the acts. As a result the 

® See Commager, Documents of American History, pp. 190-91, for an abbreviated 
text of the treaty. 
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citizenship and naturalization laws are rather complicated.^^ The most im- 
portant part of the present law is that which provides for voluntary individ- 
ual naturalization in the ordinary cases of immigrants who have come here 
for the purpose of settling and becoming citizens. 

Who Are Eligible to Naturalization? Under the present general law, 
only ^^white persons, persons of African nativity or descent, and descendants 
of races indigenous to the Western Hemisphere’^ and Chinese are entitled to 
become naturalized. Persons of the so-called yellow and brown races are 
in general excluded therefrom, but Filipinos who have rendered honorable 
service in the United States military forces have the privilege. In war- 
time alien enemies may not begin the process of naturalization, but those 
who are far enough along may complete the process. Persons who have 
deserted from the United States military or naval forces, and enrollees 
who flee from the country to escape the draft, shall upon conviction be 
ineligible to become citizens. 

Residence Requirements and Procedures. Any person eligible to be- 
come a citizen must (i) obtain lawful entry to the United States and 
establish a permanent residence; (2) make formal ^^declaration of inten- 
tion” to become a citizen, before the clerk of a court authorized to naturalize 
persons ; (3) reside continuously at least five 3^ears in the United States and 
at least six months in the state where he applies for naturalization, imme- 
diately preceding his application; (4) file his petition for naturalization not 
less than two nor more than ten years after his declaration of intention ; 
(5) submit to a preliminary hearing before an office of the Immigration 
and Naturalization Service; (6) wait at least ninety days after the filing of 
his petition before his final hearing in court when (7) he must attend such 
hearing and answer such questions as the judge puts to him. Thus the ordi- 
nary minimum period of residence is now five years and ninety days before 
a certificate of naturalization can be issued. 

Special Tests and Requirements. The original naturalization statute of 
1790, about a half page in length, permitted any free white alien of good 
character who had resided in the United States for two years to become 
a citizen by taking an oath before a court of record to support the Consti- 
tution. Then, and for over a century afterward, the United States wanted 
immigration, and it made citizenship easy for the alien to acquire. The 
great change in policy toward immigrants is revealed not only in the pres- 
ent immigration laws, with their quotas and other restrictions, but also in 
the laws on naturalization. Among other requirements the applicant for 
citizenship must (i ) be able to speak English, if physically able to speak 
at all ; (2) not be an anarchist (that is, a disbeliever in all organized gov- 

^®See 1940 act in U, S, Code Annotated^ Title Sy ch., ix, secs. 701-747, 
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eminent) or a member of any organization holding such views; (3) not be 
a believer in, or a member of an organization that believes in, or participate 
in the financial support or printed advocacy of any of the following: (a) 
anarchism, as noted above, (b) overthrow by force or violence of the United 
States government, (c) assaulting or killing of the officers of the United 
States government or any other organized government, (d) unlav/ful damage, 
injury, or destruction of property, or (e) sabotage; (4) be of good moral 
character, as attested by two credible witnesses; (5) “renounce absolutely 
and forever all allegiance and fidelity to any foreign prince, potentate, 
state, or sovereignty,^’ and renounce all hereditary titles and titles of nobil- 
ity; and (6) take oath “to support and defend the Constitution and the 
laws of the United States against all enemies, foreign and domestic, and 
to bear true faith and allegiance to the same . . 

Some years ago several judges interpreted the oath required in naturali- 
zation cases to include the pledge to bear arms in defense of the country. 
Under this ruling a woman over fifty years of age, a wartime nurse, a clergy- 
man, and a divinity professor, all conscientious objectors, were denied natu- 
ralization. The Supreme Court, by divided votes, sustained these decisions, 
although the minority pointed out how valuable a group of citizens the 
United States had in the Quakers and other conscientious objectors.^^ The 
form of the oath printed in the statutes does not specifically mention the 
bearing of arms. 

Effect of Naturalization, Any person who has been lawfully natural- 
ized and who shows by his conduct an intention to live up to his obligations 
as a citizen acquires a right to citizenship equal to that of one born in the 
United States. Furthermore children born outside the United States if still 
under eighteen years of age and residing in the United States -when both 
parents have become citizens automatically acquire citizenship by the natu- 
ralization of the parents. Children over eighteen, and the husband or wife 
of one who naturalizes, must themselves go through the procedure of 
naturalization. If it is found later that anyone has obtained citizenship 
by fraud, his papers and those of others obtained through his naturalization 
will be revoked by court action. Furthermore, if within five years after 
naturalization a person returns to his old country, or goes to another coun- 
try, and there takes up residence, he wdll be presumed to have had no 
intention of becoming permanently a United States citizen and his papers 
may be canceled unless he can prove his good faith. 

U. S. Code Annotatedj Title 8, ch. ii, secs. 704-709, 731, 732, 735. 

^®See the following Supreme Court decisions: IJ. S. -y. Schwimmer (1929), 279 
U. S. 644; U. S. zj. Bland (1931), 283 U. S. 636; U. S. v. Macintosh (1931), 283 
U. S. 605; Beale z>. U. S, (i934)> 7r Fed. (2d), 737. 
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Naturalization Courts and Administrative Agencies. Exclusive juris- 
diction to naturalize persons as citizens of the United States is conferred 
upon United States district courts in the states, the territories, and the 
District of Columbia, and on state and territorial courts of record whose 
jurisdiction is unlimited as to the amount in controversy, in their several 
districts. The process of naturalization is a judicial one, but at the same 
time the increasing complexity of the law, the need for special knowledge 
and investigation of cases, and the existence in the Immigration and Natu- 
ralization Service of a body of experts have led Congress and the courts to 
rely more and more on this administrative branch for enforcement of the 
law. The service is now in the Department of Justice. It investigates all 
applicants for naturalization and has charge of all matters relating to im- 
migration, naturalization, and the registration of aliens. 

FORFEITURE OF CITIZENSHIP 

American Interest in Expatriation. Nationality and citizenship are 
civil and legal statuses, and are not inherent in the human being merely 
because he is a human being. Consequently either or both of these statuses 
may be acquired, and they may also be lost or forfeited, according to law. 
The people of the United States, feeling that they needed immigrants in 
large numbers to develop the country’s resources, and knowing that for- 
eigners would not flock here unless assured that they could acquire Ameri- 
can citizenship and protection, stood firmly throughout the nineteenth cen- 
tury for the right of immigrants to give up their foreign allegiance and to 
acquire United States citizenship. Disputes arose, however, with those 
foreign countries that denied the right of their subjects to renounce their 
allegiance. This was certainly one of the issues in the War of 1812, but 
it was not until 1868 that Congress formally declared by law the policy of 
the American government to uphold the right of expatriation, and then did 
it with flourishes about its being “a natural and inherent right.” The 
Nationality Code of 1940 (U. 5 . Code, Title 8, ch. ii, secs. 801-810) pro- 
vides as follows : 

Any national of the United States, whether by birth or naturalization, 
loses his nationality (and citizenship) by any of the following methods: 
obtaining naturalization in a foreign state; taking an oath of allegiance to 
such state ; entering its armed forces (unless expressly authorized by United 
States law) ; holding an office in a foreign state usually reserved for its 
nationals; voting in a foreign election or plebiscite; making a formal re- 
nunciation of American nationality; or deserting from military or naval 
service or committing treasonable acts against it, as proved in a proper 

^®Seed 7 . 5 . Title 8, ch, I, secs. 15, 16. 
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court. The older citizenship law forbids expatriation in time of war, but 
not so the Nationality Code. 

So-called Loss of Citizenship for Crime, There is a popular theory, 
also, that individuals 'lose their citizenship’’ as a result of conviction for 
ordinary crimes, and that the President in federal cases and the governors 
in state cases have power to "restore citizenship” to such persons. What is 
meant by this? The cases of deserters in wartime and of those who com- 
mit treason are clear. If they are convicted they lose their nationality and 
with it their citizenship. For other crimes against the United States there 
is no such penalty. However, state constitutions and laws generally dis- 
qualify convicted criminals (i.e., those who have committed those serious 
offenses defined as "crimes” by either national or state law), from voting 
and from holding public office. It is the restoration of these rights that is 
achieved by the appropriate pardon.^^ Citizenship in fact is not lost 
through conviction of ordinary crimes. 

CITIZENSHIP OF WOMEN 

The custom in most countries, and that previously followed in the 
United States, was to consider the family as a unit for purposes of alle- 
giance, with the husband and father as the controlling member. Thus the 
wife on marriage took the nationality of her husband, and the children 
acquired the same allegiance at birth. 

Following the adoption of the woman suffrage amendment (the Nine- 
teenth) in 1920, Congress proceeded to make a series of changes in the law, 
aiming at the ultimate goal of equal citizenship rights for men and women, 
and to some extent making citizenship an individual and not a family mat- 
ter. Formerly an American woman lost her American citizenship and pre- 
sumably gained that of her husband on marrying an alien, whereas a foreign 
woman marrying an American acquired United States citizenship. Today 
neither of these things takes place. An American man marrying a foreign 
woman, or an American woman marrying a foreign man, may renounce 
United States citizenship if he or she so desires. Without definite renun- 
ciation no change of citizenship occurs. Furthermore the children born 
abroad in these cases of mixed marriage may acquire United States citi- 
zenship through either an American father or an American mother. For- 
eigners who marry Americans can be naturalized by a simplified process 
after three years of residence, except that a foreigner ineligible to citizen- 
ship could not be naturalized in any case. A method is also provided for 

U. S. Revised Statutes, secs. 1996-1998. And see E. S. Brown, "The Restoration 
of Civil and Political Rights by Presidential Pardon,” 34 Pok ScL Rev,^ 295-300 
(April, 1940). 
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naturalizing former American women who lost their citizenship through 
marriage under the previous laws. 

STATUS OF DECLARANTS AND ALIENS 

Declarants. The alien who has come to the United States to reside and 
who has formally declared his intention to become a citizen is generally 
called a “declarant.” He is not yet a citizen, but still definitely an alien. 
Should he return to liis native country, or go to some other, before complet- 
ing his naturalization, the United States government would as a rule give 
him no protection. Should he, while in the United States, commit any 
crime or develop immoral, tendencies or become a public charge or refuse 
to render military service, he would be liable to deportation. 

Aliens. Aliens are persons whose permanent allegiance is owed to some 
other country than that in which they reside. . Under the United States Con- 
stitution aliens who are lawfully within the country, being “persons,” can- 
not be deprived of life, liberty, or property without due process of law. 
Now that the meaning of “liberty” under the Fifth and Fourteenth Amend- 
ments is being enlarged from time to time by judicial decisions that hold it 
to include such rights as freedom of speech, assembly, and publication, the 
rights of aliens among others are being gradually increased. It should be 
noted, too, that cases involving aliens get into federal courts in many in- 
stances where similar cases involving citizens go to state courts. 

Certain duties are also imposed on aliens. They have what is called 
“temporary allegiance” to the United States while here, and are obligated to 
observe the laws and to assist in enforcing them, as are citizens. But they 
may not be compelled to render military service — ^an obligation that falls 
especially on citizens. 

The restrictions upon them are not to be ignored, however.^^ Even after 
entering under the present strict immigration laws, they are in the United 
States entirely by sufferance, and may be deported by the authorities for 
various breaches of law. The record of deportations in the inter-war years 
is an astounding one. Since late 1940 every alien in the United States aged 
fourteen or over has been required to register and be fingerprinted, and each 
must keep the Commissioner of Immigration informed as to his whereabouts 
and changes of address.^® If not protected by treaties between the United 
States and their home country, aliens may be forbidden to acquire lands and 
to organize corporations for land holding or other business purposes, to 

See F. A. Cleveland, American Citizenship j chs. VII-XII ; for a different view 
see a clever article by Don Layne, “Why Become an American Citizen?’’ in The 
Xmmcaw If vol. XLI, pp. 179-84 (1937). 

Act of June 28, 1940, ch. 439, 54 673. 
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engage in certain public professions, or to enter certain businesses that re- 
quire special licenses and special police supervision. In practice, the re- 
strictions against foreigners are relatively fewer and less burdensome than 
might be expected. It is usually only aliens ineligible to citizenship who 
are forbidden by the states to become landowners. Attempts by the states 
in certain cases to prevent aliens from obtaining work in private industry 
have been held unconstitutional, and many states by positive constitutional 
provisions give aliens the same rights of land ownership as citizens. 

MULTrPI,E NATIONALITY 

Conflicts in Laws on Nationality. As long as a system of independent 
national-states exists, it is logical that every human being should have alle- 
giance to one and only one state — one nationality, and one only. Unfortu- 
nately, different states have conflicting rules of citizenship, and as men and 
women move in large numbers from one country to another, many mix-ups 
occur. There are numerous cases in which an individual has the legal right 
to two or more national allegiances, or in which two or more states may 
claim his allegiance and .his services. The most common causes of this 
“multiple nationality” are probably these three: 

1. When emigrants from a country holding to the rule of jus sanguinis 
move to a country adhering to the rule of jus soli, their children born in 
the latter country are claimed as citizens by both. One claims them be- 
cause of place of birth, the other because of their parentage. 

2. When emigrants from a country that denies its nationals the right of 
expatriation, become naturalized in another country, the former country 
still claims them as citizens, but so does the latter. 

3'. When a woman citizen of a country that gives women their own 
citizenship status, marries a citizen of a country in which the wife auto- 
matically takes the citizenship of her husband, both may claim her alle- 
giance. 

DifSculties Resulting from Multiple Nationality. Persons having 
“multiple nationality” frequently find themselves in difficulty when travel- 
ing in their homeland. They may be held for military service, or subjected 
to punishment for evading other obligations of citizenship. A material 
reduction of the difficulties arising from multiple nationality can be brought 
about only by the nations agreeing to treaties establishing more uniform 
laws of nationality than now prevail. Recent efforts in this direction have 
had but little success. Very few nations wish to change their laws to 
accommodate others, or to lose their citizens to other states. The foreign 
representatives of the United States, both consular and diplomatic, annually 
handle many cases of multiple nationality by negotiation. The national 
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government is obligated to protect American citizens abroad, and does so 
to a very considerable extent. Most troublesome of all, perhaps, are the 
cases of persons who come to the United States, are naturalized here, and 
shortly after return to the home country, expecting then the protection of 
the United States. To reduce somewhat the difficulties in the latter cases 
the law now provides a means of canceling the naturalization certificates of 
such persons, and also in a separate section authorizes American diplomatic 
and consular officers abroad to presume that naturalized persons who have 
gone back to their native country and lived there two years, or to any other 
country and lived there five, have given up their citizenship. This does not 
finally settle the case, but it puts the burden of proof on the naturalized 
citizen. 

THE POSITION OF STATELESS PERSONS 

Causes o£ Statelessness. If the lot of the person having ^^multiple 
nationality’’ is sometimes difficult, that of the “stateless person” is even more 
so. His predicament is that he has no country that claims his allegiance or 
that will give him citizenship status. This situation often results from his 
own bad faith or mistakes, but sometimes it resujts simply from the opera- 
tion of conflicting nationality laws. The same laws that give two or more 
allegiances to some persons deprive others of any citizenship whatever. For 
example : 

1. A foreign woman who marries an American will lose her own citizen- 
ship if the law of her country makes the wife’s citizenship follow that of 
her husband ; but she will not by her marriage acquire American citizen- 
ship. The law of one country cannot control that of another. Thus she is 
left without citizenship until she goes through the process of naturalization. 

2. The laws of some countries provide that citizens who live abroad a 
certain number of years (ten, seven, etc.), lose their citizenship. If in the 
meantime they have gained no other, they are stateless. 

3. Before the United States entered the recent war, a number of Amer- 
icans enlisted in foreign armies and took an oath of allegiance without 
thereby acquiring foreign citizenship, but with the effect that they lost their 
American citizenship. 

A careful student of this problem has listed dozens of ways in which 
persons may become wholly stateless, and it is known that many stateless 
persons exist.^^ They cannot get passports to go abroad, but they can be 
deported if any place can be found that will receive them, 

^^Catheryn Seckler-Hudson, Statelessness; with Special Reference to the United 
Washington, 1934. 
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17 . CIVIL RIGHTS AND DUTIES 


W HOEVER considers the state with its sovereignty and powers -of 
government must of necessity think also of human liberties and 
rights. “Authority and liberty/’ governmental power and personal freedom, 
and the relations between the two — these are the subject matter of many 
works in philosophy and political science. 

Organic Theory of State. There are two broadly opposed theories on 
this subject that may be designated as the “organic” and the “mechanical” 
— or liberal. According to the former, the society in any independent com- 
munity is a sort of organism, comparable to the body of a man or of a 
plant. It has a “life of its own” quite apart from that of its members, the 
individual citizens. It has its own “honor” to protect — national honor — 
and its own interests to pursue. It demands growth, power, prestige among 
nations, in order to fulfill its own destiny. It represents the organic unity 
of past, present, and future generations in its own body. In all these 
respects it is distinct from the individual citizens who compose it. They 
are mere cells in the body. As against the great organism they have no 
wills, no rights of their own. They are but means to the ends of the state. 
Their true purpose and greatest liberty are to serve the state, and to make it 
powerful. 

It was this theory that animated the dictatorial regimes that brought 
on World War II. The ojfiicial Italian Fascist doctrines, for example, 
were these: 

For Fascism, society is the end, individuals the means, and its whole life con- 
sists in using individuals as instruments for its social ends. . . . Fascism . . > 
faces squarely the problem of the right of the state and of the duties of indi- 
viduals. Individuals’ rights are only recognized in so far as they are implied in 
the rights of the state. . . . 

And to this conception Mussolini added: 

Fascism conceives of the State as an absolute, in comparison with which all in- 
dividuals or groups are relative, only to be conceived of in their relation to the 
State. . . .‘The State, as conceived of and as created by Fascism, is a spiritual 
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and moral fact in itself, . • • The Fascist State is an embodied will to power 

and government. . . } 

The Nazi doctrine of state was not much different. 

Liberal Theory of State, The mechanical or liberal view is almost the 
opposite. It holds that the group organization, state or society, is but the 
means or instrument for enabling individuals to achieve their ends. The 
state instead of being a great moral and spiritual being, or even an or- 
ganism, is a mechanism constructed by men for their own purposes. It is 
something they can change from time to time. It has no will of its own ; 
it is the individuals who have walls, real and active wills. They are not 
mere means or instruments for the state to use for its ends. On the con- 
trary, the welfare of individuals is the end for which the state exists. The 
success and greatness of a state can be measured, then, in the character, 
welfare, and happiness of its individual citizens— men, women, and chil- 
dren — and not in the increase of the power of the state. In such a state 
the liberty of the individual is extremely important, because it means so 
much to individual and social welfare.- 

This is the democratic or liberal view of the state. The framers of the 
national and state constitutions held mainly to this view. They believed 
that human happiness and virtue as well as progress and improvement come 
through individual initiative and achievement, and they tried to make con- 
stitutions that would, according to their best lights, ensure basic liberties 
to individuals against the state’s principal agency, the government. They 
wanted no ^Totalitarian” regime in v/hich all powers and functions are 
vested in the government, and in which the individual has no rights against 
government. They desired instead the maximum of individual liberty con- 
sistent with an effective government. 

Doctrine of Limited Government, The American doctrine of “limited 
government” as embodied in state and national constitutions is simply this 
—that no government, national, state, or local, shall have power to do to 
the individual anything it pleases or in any way it desires. Instead, certain 
rights or liberties of the individual shall be and are protected by constitu- 
tional provisions against government, and due legal procedure must be fol- 
lowed whenever any individual right is impaired or taken away. The domi- 
nant majority must respect the rights of minorities and of individuals. 

^ Alfredo Rocco, “The Political Doctrine of Fascism,” International ConcUiatian 
pamphlets, no. 223, p. 403 (1926) ; B. Mussolini, “The Political and Social Doctrine 
of Fascism,” International Conciliation pamphletSj no. 306, pp. 13, 14, 16 (1935). 

2 John Stuart Mill’s on Liberty (yznous editions^ is still one of the best 
presentations of the liberal view. See also L. T. Hobhouse, L 25 erali 5 ^^ 
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Duties Balance Rights. The purpose in this arrangement is not un- 
linlited personal liberty, sometimes spoken of as license. Quite the con- 
trary. Social living requires limitations on human liberty as well as on 
government. Where government does not restrain liberty, there must be 
self-restraint by individuals. Each right or liberty that man possesses is 
matched and balanced by a duty, and there is no form of government that 
demands more virtue from the citizen than democracy — ^virtue meaning the 
acceptance and performance of duty. In the following discussion, rights 
will be considered first and then duties. 

Bills of Rights. A ^^bill of rights’’ in the American sense may be defined 
as the statement in a written constitution of the rights of the individual 
against the government. The legal liberty of the individual consists of all 
these rights as interpreted by the courts. Although not designated as such, 
there is a bill of rights in the written national Constitution. It consists of 
part or all of the following: Article I, secs. IX, X; Article III, secs. II, 
III; Article IV, sec. II; and Amendments I-IX, XIII-XV, and XIX. Each 
of the state constitutions also contains a bill of rights, and in most cases it 
is specially designated as such. Both national and state bills of rights deal 
with freedom of religion, speech, press, and assembly, with rights of prop- 
erty and contract, with jury trial, right of counsel, and other matters of 
procedure in courts. First a few preliminary questions. 

WHOM no BILLS OF RIGHTS PROTECT ? 

There is some confusion as to what persons or individuals are protected 
by bills of rights. In the national Constitution, for example, ^'the citizens 
of each State” are entitled to certain privileges ; the right of “the people” 
to bear arms is not to be infringed by Congress ; “no person” shall be de- 
prived of life, liberty, or property without due process of law; and the 
states may not impair the privileges and immunities of “citizens of the 
United States.” What do these different words and phrases mean ? 

Corporations as Persons. In the language of the law, “persons” is 
probably the broadest of the three terms used. It includes not only natural 
persons or human beings, but also so-called “artificial persons” such as cor- 
porations. Each corporation has a legal perso&lity separate from that 
of its members, and is a distinct person at law. Now the Fifth Amend- 
ment forbids Congress, and the Fourteenth forbids any state, to “deprive 
any person of life, liberty, or property without due process of law.” A cor- 
poration may not have any “life” or “liberty” in the ordinary sense, but it is 
a person and it has property. The property rights of private corporations 
are protected in practically the same way as the property owned by in- 
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dividuals.® But a local government corporation like a county or city is a 
mere agent of the state that creates it. What it owns it owns on behalf of 
the state; hence the state is not prevented by the Fourteenth Amendment 
from taking the so-called property of local governments.^ However, pre- 
sumably the national government could not take the property of a city any 
more than it could take private property or the state’s property without 
due process. And “due process” in the case of taking under eminent do- 
main always includes the duty to pay compensation. 

Non-Citizens as Persons. Among natural persons, there are (a) aliens, 
(b) those who owe allegiance and are nationals but are not citizens, like 
the Filipinos, and (c) citizens, as well as some stateless persons. Where 
the Constitution protects the rights of “persons” it presumably includes all 
these. It is only where it uses some other term, such as “citizens,” that the 
constitutional protection is more limited. Thus in fact non-citizens receive 
constitutional protection of their rights under a Constitution which is not 
theirs and from a government to which they owe only qualified allegiance. 
Some of the most important clauses in the federal bill of rights thus give 
protection broadly to all “persons.” 

Rights Peculiar to Citizens. The previous discussion of the comity 
clause of the Constitution revealed that each state does give certain special 
privileges, mainly political, social, and educational, to its own citizens, 
whereas another group of rights, largely concerned with economic matters 
and protection, must be conceded by each state to citizens of all states.^ 
By the Fourteenth Amendment the states are also forbidden to “make or 
enforce any law which shall abridge the privileges and immunities of citi- 
zens of the United States.” This evidently assumed that there is a special 
category of rights or “privileges and immunities” belonging peculiarly to 
United States citizens as such. In fact the Supreme Court has taken a nar- 
row view of this provision, holding that it protects against state interf erence 
only such rights as are necessary and peculiar to national citizenship, such 
as: (i) the right of access to the seat of government, the courts, the sub- 
treasuries, land offices, and other agencies of the national government, to 
transact necessary business; (2) the right to the protection of the national 
government while on the high seas or abroad; (3) the right to assemble 
peaceably and to petition^for redress of grievances; (4) the privilege of the 
writ of habeas corpus; (s) the right to use the navigable waters of the 

® C. K. Burdick, The Law of the American Constitution, pp. 514-15; Covington 
Turnpike Co. v. Sandford (1896), 164 U, S. 578; Hugh E. Willis, “Corporations and 
the U. S. Constitution,” in University of Cincinnati Law Rev., vol. VIII, pp. 1-31 
(X934). 

^ City of Trenton v. State of New Jersey (1923), 262 U. S. 182. 

® See ch. 16; U. S. Const., Art. IV, sec. II. 



CIVIL RIGHTS AND DUTIES 269 

United States, however they may penetrate the territory of the several 
States; (6) the right to become a citizen of any State in the Union by a 
bom fide residence therein; (7) the right of expatriation; (8) the right to 
exercise the privilege (where it is possessed) of voting for members of Con- 
gress and presidential electors without interference by public officials or 
others; (9) the right to enter the country and to prove citizenship where 
the right is questioned; and (10) the right of free migration from place 
to place within the United States. 

It is important to note that these rights, or “privileges and immunities” 
of national citizenship, depend upon provisions in the written constitution, 
statutes, and treaties of the United States. Except where stated in the Con- 
stitution itself, they are subject to control and limitation by Congress, and 
the protection given to them is only such as the courts and Congress are 
willing and able to provide. It is to be understood, also, that in some cases 
aliens may possess the same rights under treaties. Most important is the 
fact that this privileges and immimities clause guarantees only a limited 
number of rights to national citizens as such, that the clause was “almost 
forgotten” until a recent attempt to revive it, and that with two exceptions 
(one already overruled) the Supreme Court has refused to declare state leg- 
islation invalid as infringing it.“ Thus, this particular clause of the Con- 
stitution, if not completely ineffective, does little more than to reassert the 
supremacy of valid national laws over state laws. 

AGAINST WHOM DO BILLS OF RIGHTS PROTECT? 

The possible violators of private rights are ( i ) the national, (2 ) the 
state, and (3) the local governments, and (4) private persons, including 
corporations. • 

I. Protections Against National Government. Some provisions of 
the national Constitution protect persons only against the national govern- 
ment. Thus the provisions in Article I, sec. IX, in Article III, and in the 
first eight amendments give no protection directly against the states or 
against individuals. Some of these provisions are so worded that on first 
reading they seem to protect persons against both national and state gov- 

®See the Slaughter House Cases (1873), i6 Wall. 36; Colgate v. Harvey (1935), 
296 U. S. 404, overruled by Madden ii. Kentucky (1940), 309 U. S. 83; also Hague d. 
C.I.O. (1939), 307 U. S. 496. In October, 1941, the Supreme Court held invalid a 
California statute that prohibited the bringing of indigent persons into the state. 
Edwards v. People of State of California (1941), 314 U. S. 160. A majority of the 
judges based their decision on the fact that the act was an interference with inter- 
state commerce, but four justices went farther, saying that “The right to move freely 
from State, to State is an incident of national citizenship protected by the privileges 
and inununities clause of the Fourteenth Amendment against state interference.” 
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ernments. Thus Amendment V closes with the words ^'nor shall private 
property be taken for public use without just compensation/ In an early 
case an individual whose wharf had been made almost valueless by some 
changes in its harbor made by the city of Baltimore sought in court to 
obtain damages from the city under the provision of Amendment V just 
quoted. He had been denied damages under the state laws and constitu- 
tion. In the Supreme Court of the United States Chief Justice Marshall 
held that '‘the provision in the Fifth Amendment ... is intended solely 
as a limitation on the exercise of power by the government of the United 
States, and is not applicable to the legislation of the states.’^ The court 
made it clear, too, that all the first ten amendments were adopted as limi- 
tations on the national government alone, and the court has at no time 
extended’ them beyond this. It is, therefore, one of the first rules for stu- 
dents of American government to learn that the first ten amendments 
of themselves limit only the national government, and not the states. 

2. Limitations on State Governments. The national Constitution in- 
cludes some provisions, however, that limit the powers of the states. Such 
are the restrictions in Article I, section X, including the noteworthy con- 
tract clause : “No State shall . . . pass any . . . law impairing the obliga- 
tion of contracts.” The Civil War Amendments, XIII, XIV, and XV, and 
the Woman Suffrage Amendment, XIX, are also limitations primarily on 
the states. 

The state governments are further limited by the bills of rights in their 
respective state constitutions. These apply only to the state in question, 
and have no effect on the national government. The individual seeking 
protection against state action has, therefore, both certain provisions in the 
national Constitution and the state bill of rights to support him. Both 
state and federal courts are legally bound to uphold the provisions of the 
federal Constitution, and the rulings of the United States Supreme Court 
bind ail judges in the enforcement of rights based thereon. State consti- 
tutions are in a different position. The final interpretation in each case is 
given by the state supreme court, and the federal courts follow that inter- 
pretation whenever they are called on to enforce a state provision. 

There is, however, a great deal of duplication of provisions between the 
national and state constitutions. There is, for example, a “due process 
clause’r limiting the national government (Fifth Amendment), another in 
the national Constitution limiting the state governments (Fourteenth 
Amendment), and in almost every state constitution an identical or similar 
provision limiting the particular state government. The same is true to 
some extent of other fundamental provisions. In these cases, because of the 

^Barron z;. Baltimore (1833), 7 Peters (U. S.) 243. 
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great respect shown by state supreme courts for the opinions of the federal 
Supreme Court, there is a marked tendency for the state courts to follow 
the national courts in their construction and interpretation of constitutional 
rights. As a result there is a fairly uniform interpretation throughout 
the country of similar protections to liberty. 

3. Limitations on Local Governments. The application of bills of 
rights to local governments is not a difficult question. Thq latter are agents 
of the state, created by it for better government in different parts of the 
state’s area. The state is the responsible superior. Therefore in all cases 
where the federal Constitution forbids the states to do things, local govern- 
ments are equally forbidden. A state may not do indirectly through its 
local governments what it is forbidden by the federal Constitution to do 
directly. Thus a local unit may not take property or liberty from persons 
without due process any more than the state may. 

4. Limitations on Private Persons. Bills of rights are inserted in 
constitutions in order to protect private rights against invasion by the 
government — ^national, or state and local. There are a few cases, however, 
in which they seem to be broader than this, and seem to protect individuals 
against other individuals as well as against government. Take for example 
the Thirteenth Amendment to the federal Constitution: ^^Neither slavery 
nor involuntary servitude, except as a punishment for crime whereof the 
party shall have been duly convicted, shall exist within the United States, 
or any place subject to their jurisdiction.” Here is language broad enough 
to prohibit private acts of enslavement as well as those sanctioned by acts 
of government. 

WHAT KINDS OF RIGHTS ARE PROTECTED? 

It is worth while to make a broad distinction between ^^substantive” and 
^^procedural” rights. Suppose that a state constitution guarantees freedom 
of the press, and also the right to a jury trial in all criminal cases. A pub- 
lisher, X, publishes a newspaper that bitterly attacks certain local leaders. 
They get a local judge to issue an injunction to stop publication of the 
paper because of its scandalous and libelous nature. X persists in publish- 
ing it, nevertheless, and is hailed into court, fined and imprisoned without 
jury trial for contempt of court. He appeals to the state supreme court, 
claiming that his rights have been violated. Two types of questions are 
here involved: (i) What were the substantive rights of the publisher in 
this case ? Had he a right to publish as he did ? ( 2 ) Was the procedure by 
■which he was fined and imprisoned a legal one? Even though X had ex- 
ceeded his substantive rights, he might still be entitled to a different proce- 
dure, including a jury trial, for proving the fact 
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The fusion in one provision of substantive and procedural rights is inter- 
estingly revealed in the “due process” clauses of the Fifth and Fourteenth 
Amendments, and in the corresponding state provisions. Neither Congress 
(Fifth Amendment) nor the states (Fourteenth Amendment) shall “de- 
prive any person of life, liberty, or property, [substantive rights] without 
due process of law” [procedural right] . In other cases also there is some 
overlapping or mixing of these provisions, and therefore the following classi- 
fication must be considered as only approximate. 

SUBSTANTIVE RIGHTS 

Life. The most fundamental right of all is that to life. It is protected 
generally by national and state constitutions, against national, state, and 
local governments, by clauses sajdng that it shall not be taken without due 
process of law. But due process of law has- not prevented the imposition 
of the death penalty for crimes such as murder and treason. Governments 
are also empowered to impose duties upon men, as in drafting them for 
war service, which may put them in danger of death, but this is not depriva- 
tion of life without due process of law. 

PERSONAL LIBERTY RIGHTS 

The liberty of the individual is also protected by “due process” and other 
clauses against national, state, and local governments. Just what is meant 
by liberty? 

Freedom from Bodily Restraint. Slavery and involuntary servitude 
are forbidden by the Thirteenth Amendment to the national Constitution, 
and may not legally exist anywhere under the jurisdiction of the United 
States. Most of the state constitutions contain similar provisions. Slavery 
is, of course, a situation in which a person as owner has almost unlimited 
control over, and a property right in, another human being. The slave has 
practically no legal rights, no standing in the courts. “Involuntary servi- 
tude”’ is harder to define. “Peonage,” or the enforced labor of one person 
for another to pay off a debt, and laws under which a workman who breaks 
his labor contract can be punished by the state for so doing, are forbidden. 
To keep one man working for another under such a threat of punishment is 
involuntary servitude. 

On the other hand, compulsory military service and compulsory service 
on the roads are not forbidden, and by parallel reasoning jury service, posse 
service, and other duties of a civil nature are still enforceable by the proper 
government upon the individual. As the Supreme Court said concerning the 
Thirteenth Amendment in a road labor case : 
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It introduced no novel doctrine with respect of services always treated as ex- 
ceptional, and certainly was not intended to interdict enforcement of those 
duties which individuals owe to the State, such as services in the army, militia, 
on the jury, etc. The great purpose in view was liberty under the protection 
of effective government, not the destruction of the latter by depriving it of essen- 
tial powers. . . .^ 

Imprisonment and compulsory labor as punishments for crimes and mis- 
demeanors are also permitted. Apparently, also, the Thirteenth Amend- 
ment does not itself forbid imprisonment for debt, but most of the state 
constitutions cover this expressly, as in the following provision from Illi- 
nois : “No person shall be imprisoned for debt, unless upon refusal to deliver 
up his estate for the benefit of his creditors, in such manner as shall be 
prescribed by law; or in cases where there is a strong presumption of 
fraud.” ® The Texas provision is more sweeping. “No person shall ever 
be imprisoned for debt.” 

Inviolability of the Body. Questions have come up as to the right of 
the government to compel vaccination and to sterilize those deemed unfit 
to reproduce their kind. In both cases there is a violation of bodily integ- 
rity. There is strong medical evidence to support both vaccination and 
sterilization as being effective in achieving their purposes, and both have 
been sustained by the Supreme Court as authorized infringements of per- 
sonal liberty under the Fourteenth Amendment.^^ 

Cruel and unusual punishments are forbidden both to Congress (Amend- 
ment VIII) and to most state governments by their own state constitutions. 
In a few states whipping and other forms of corporal punishment are ex- 
pressly forbidden. 

Freedom of Religion. According to the First Amendment, Congress is 
forbidden to make any law “respecting an establishment of religion, or 
prohibiting the free exercise thereof.” All the state constitutions have simi- 
lar prohibitions and the Supreme Court recently ruled that the Fourteenth 
Amendment also forbids the legislatures of the states from enacting laws 
establishing religions or prohibiting the free exercise thereof. It is generally 
agreed, however, that licentiousness and public disturbance cannot be justi- 
fied under the cloak of freedom of religious worship. The difficulty is to 
know where the line shall be drawn. In a recent decision the Supreme 
Court, extending the notion of ^liberty” under the Fourteenth Amendment, 

^ Butler t?. Perry (1916), 240 U. S. 328. 

® Illinois Const., Art. II, sec. 12. 

Texas Const.^ Art. I, sec. 18. 

Jacobson t;. Massachusetts (1905), 197 U. S. ii (vaccination); Buck v. Bell 
(1927), 274 U. S. 200 (sterilization 
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upheld Jehovah's Witnesses in their methods of propaganda for their own 
religious beliefs and against the Catholic Church, and ruled invalid a statute 
of Connecticut that required them to get a permit for their solicitations 
from the state Secretary of Public Welfare.^- In a recent decision involv- 
ing the same sect the Court reversed an earlier decision and held that a 
public school system may not impose a compulsory flag salute upon school 
children contrary to their religious beliefsd^ 

Despite these provisions, and some others that forbid religious tests for 
voting or for office holding in most of the states, a certain amount of pref- 
erence is widely given to the ordinary Christian religions. Sunday observ- 
ance laws are generally upheld even though they put some additional re-: 
straints upon Jews and Seventh-Day Adventists whose Sabbath is on Satur- 
day, and regulations permitting or requiring the reading of the Bible in 
school are upheld in many states despite the protests of many citizens. In 
some states, also, public appropriations to denominational schools are still 
possible. 

Freedom of Speech and Press. The First Amendment also forbids 
Congress to pass any law “abridging the freedom of speech, or of the press." 
Similar prohibitions against the state governments are to be found in most 
of the state constitutions. A fairly typical provision is that of New Jersey : 

Every person may freely speak, write, and publish his sentiments on all sub- 
jects, being responsible for the abuse of that right. No law shall be passed 
to restrain or abridge the liberty of speech or of the press. In ail prosecutions 
or indictments for libel, the truth may be given in evidence to the jury; and if 
it shall appear to the jury that the matter charged as libelous is true, and was 
published with good motives and for justifiable ends, the party shall be ac- 
quitted; and the jury shall have the right to determine the law and tlie fact.^*'^ 

The arguments for freedom of speech and of press have been given with 
great eloquence by many men. It is difficult, indeed, to see how democratic 
government could be conducted on any other basis than that of free dis- 
cussion by spoken and printed words. Under dictators and so-called abso- 
lute monarchs the press is effectively muzzled, and the people are unable 
to obtain either news or opinions adverse to the existing regime. 

Alien and Sedition Acts. President V/ashington and his successor 
John Adams were subjected to most scurrilous and indecent attacks, particu- 

Cantwell >. Connecticut (1940), 310 U. S, 296. 

^®West Virginia State Board of Education Barnette (1943), 319 U. S. 624, 
overruling Minersville School Dist. v. Gobitis (1940), 310 U. S. 5S6. 

■ ^^See Alvin W. Johmoii, The Legal Status of Chur ch^St ate Relationships in the 
U. S., with Special Ref erence to the Public Schools y Minneapolis, 1934, for a discus- 
sion of questions relating to Bible reMing in schools and related practices. 

New Jersey Const., Art. I, sec, 5, for example. 
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larly by those who wanted the United States to assist France in her revolu- 
tionary effort against the other European powers. Adams and his partisans 
in Congress could see no better way of defending themselves than through 
the passage in 1798 of a group of acts known collectively as the Alien and 
Sedition Acts, one of which put severe restrictions on publication. This 
statute which was undoubtedly contrary to the spirit if not to the letter of 
the First Amendment, expired the day before Jefferson became President, 
and he, a former great defender of free speech and press, was to learn how 
the opposition press could pillory a high official. He wrote later, with bit- 
terness, that ^ffiothing can now be believed which is seen in a new^spaper. 
Truth itself becomes suspicious by being put into that polluted vehicle.” 

No further legislation of this type followed for over a century. When 
the United States entered World War I, Congress promptly passed an 
Espionage Act and this was amended and made more drastic a year later. 
This provided among other things that 

whoever, when the United States is at war, shall wilfully utter, print*, write, or 
publish any disloyal, profane, scurrilous, or abusive language about the form of 
government of the United States, or the Constitution ... or the military or 
naval forces ... or the flag ... or the uniform . . . and whoever shall wil- 
fully advocate, teach, defend, or suggest the doing of any of the acts or things 
in this section enumerated, , . . shall be punished by a fine of not more than 
$10,000, or imprisonment for not more than twenty years, or both. . . 

Prosecutions for wartime violations of this act continued long after the 
war, and many were fined or imprisoned. The Supreme Court sustained 
the act as within the powers of Congress, but the justices disagreed on the 
interpretation of it. One group of them, generally described as the liberals 
on the court, thought the act should be applied only when the words spoken 
or printed ‘^so imminently threaten immediate interference with the lawful 
and pressing purposes of the law that an immediate check is required to 
save the country.” This doctrine, sometimes called that of ^^clear and 
present danger,” was not accepted by the majority of the justices. The 
opinion is now widely held that this act, as it was then enforced, invades 
the right of free press and free speech guaranteed by the First Amendment. 

The legislation just described is still in effect In addition Congress in 
1940 enacted a statute, applicable in times of peace as well as in times of 
war, which makes it unlawful ^‘to knowingly or wilfully advocate, abet, ad- 
vise, or teach the duty, necessity, desirability, or propriety of overthrowing 

^^ See J. T. AdmiSj Ie;ffersonian Principles, p, gg. 

See Commager, op. cU., pp. 325-26. 

Dissent of Justice Holmes in Abrams U. S. (1919), 250 U. S. 616. See Com- 
magtt^ Documenfs of American History since i86Sf PP‘ S 2 B* 2 g. 
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or destroying any government in the United States by force or violence, 
. . . to print, publish, or circulate any matter to the same effect, or to 
organize or assist in organizing any group for the purpose. (54 Stai. 671, 
ch. 439) This act has already resulted in several trials and convictions in 
federal district courts, but the Supreme Court has not yet passed upon its 
constitutionality. 

During World War I and later years the states also passed and enforced 
a variety of laws designated as '^anti-sedition’^ or "anti-criminal-syndical- 
ism” laws having much the same character as the federal act. Some of 
them were sustained by the United States Supreme Court, and a number 
are still in force. Later decisions of the Supreme Court indicate, however, 
that judicial opinion is swinging against such statutes. In the case of Near 
V. Minnesota (1931) a state statute permitting the suppression by injunc- 
tion of any "malicious, scandalous and defamatory newspaper, magazine or 
other periodical,” on the ground that such a publication is a public nui- 
sance, was held unconstitutional as violating the “liberty” guaranteed to 
the individual by the Fourteenth Amendment.^® Similarly a California act 
that made it a crime to display a red flag “as a sign, symbol or emblem of 
opposition to organized government” was held unconstitutional under the 
Fourteenth Amendment.^'^ Finally in 1937 the court by a 5 to 4 vote practi- 
cally adopted the “clear and present danger” rule to invalidate a Georgia 
statute that was being applied against the Communist party 7 ^ 

Partly as a result of these Supreme Court decisions the situation during 
World War II was very different. The national administration persuaded 
the states to leave the suppression of sedition, espionage, and sabotage 
almost entirely to the national government. Thus the United States De- 
partment of Justice and its principal police agency, the FBI (Federal Bu- 
reau of Investigation) and the federal courts carried most of the burden. 
Very little new state or national legislation on sedition was enacted. In- 
vestigations were carefully made by the FBI; there were relatively few 
prosecutions, and most of these were against a few groups of so-called “fifth 
columnists.” 

The centralization of this wartime function paralleled what is called the 
“nationalizing of the bill of rights.” Starting about 1923 the Supreme 
Court began to read new content into the term “liberty” in the Fourteenth 
Amendment. This provision, be it remembered, forbids the states to de- 
prive any person of life, liberty, or propeity without due process of law. 
The Court in effect said that the freedoms of religion, speech, press, and 

283 U. S. 697. 

-^Stromberg v. California (1931), 283 U. S. 359. 

Herndon v, Lowry (1937), 301 U. S. 242. 
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assembly guaranteed to all persons against national interference by the 
First Amendment are all included in the “liberty'^ of persons that the states 
must also respect. In recent years the Court has become exceedingly 
solicitous about the enforcement of these freedoms that are so essential to 
democracy. As a result it has rendered a number of outstanding decisions 
and made some new landmarks in the development of constitutional law.-^ 

But if the United States government is to become primarily or solely 
responsible for the protection of civil liberties, what about the effects on 
the state bills of rights and on state responsibility in this field? 

Freedom of Assembly and Petition. By the First Amendment, Con- 
gress is forbidden to pass any act abridging ^^the right of the people peace- 
ably to assemble, and to petition the government for a redress of griev- 
ances.’^ Most of the state constitutions have similar provisions. 

These rights of assembly and petition are not unlimited, but certain 
state and local governments have undoubtedly gone too far in trying to 
regulate or prohibit group meetings. This was the situation in the case 
of Frank Hague, Mayor of Jersey City, v. The C.I.O.-^ A city ordinance 
forbade the leasing of any hall in the city, for any meeting at which ob- 
struction to the United States government might be advocated, without a 
permit from the chief of police. In practice all left wing organizations 
were denied permits. Freedom of speech and of assembly were both in- 
volved, and the Supreme Court held the ordinance invalid under the Four- 
teenth Amendment. 

Right to Bear Arms. It is sometimes said that the American people 
have a constitutional right of revolution whenever they dislike their gov- 
ernment. This is very doubtful. The Declaration of Independence asserts, 
^^That whenever any Form of Government becomes destructive of these 
ends [life, liberty, and pursuit of happiness], it is the Right of the People 
to alter or to abolish it, . . but the Declaration is not a part of the Con- 
stitution. Many state constitutions contain similar words, but they imply 
changing the government by an orderly, constitutional process, and not by 
violence and revolution. 

This may help to explain what is meant by the ‘^right to bear arms.” 
The federal Constitution contains a provision on this subject, and so do a 

Lovell 2;. City of Griffin (1938), 303 U. S. 444; Schneider v. New Jersey (1939), 
308 U. S, 147; Martin v. City of Struthers (1943), 319 U. S. 141; Murdock v, 
Pennsylvania (1943), 319 U. S, 105; Prince tJ. Massachusetts (1944), 321 U. S. 158; 
Bridges V. California (1941), 314 IJ. S. 252. 

On this important development of judicial views, see Orth and Cushman, Ameri 

can National Go wrnmentj pp7x54‘S 

Hague €.10. (1939), 307 U. S. 496. 
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majority of the state constitutions. The Connecticut section is here set 
opposite that of the federal Constitution : 

A well-regulated militia, being nec- Every citizen has a right to bear 
essary to the security of a free State, arms in defence of himself and the 
the right of the people to keep and State. Connecticut Const., Art. I, 
bear arms, shall not be infringed, sec. 17. 

U. S. Const., Amendment II. 

The federal provision means, of course, that the right shall not be in- 
fringed by Congress. The Connecticut provision states the purpose of per- 
mitting the right to bear arms— to provide defense for the individual and 
for the state. In some constitutions the phrase is “in defense of his home” 
and in others “for the common defense.” In no case is it the right to bear 
arms against the state or the people. Hence the state has the power to 
limit the right to bear arms in order to achieve the desired purposes. It 
follows that laws against the carrying of concealed weapons, and against 
the possession of certain types of weapons used by criminals, such as sawed- 
off shotguns, and laws requiring the registration of weapons, are not uncon- 
stitutional. 

Other “Liberty” Rights. Other rights stated in national and state con- 
stitutions give further meaning to the concept of liberty. The quartering of 
troops in private homes in peacetime without the owners’ consent is for- 
bidden to Congress by the Third Amendment, and to many state govern- 
ments by the state constitutions. The prohibition against unreasonable 
searches and seizures in the Fourth Amendment and in most state consti- 
tutions is a similar guarantee of the inviolability of the home, as well as of 
places of business. 

Equality Before the Law. Equality before the law for all citizens is 
a right never fully achieved, but implied in many provisions and directly 
stated in some. The prohibition in the national Constitution against the 
granting of titles of nobility by either national or state governments is 
one that tends to promote legal equality among men. There are similar 
prohibitions in a number of state constitutions and some of these are even 
broader in that they forbid the granting of hereditary or exclusive privi- 
leges of any kind. “No man, or set of men, are entitled to exclusive public 
emoluments or privileges from the community.” Most of the state consti- 
tutions also state that all men are “created equal” or “equally free and in- 
dependent” or “equal in rights.” More important for practical and legal 
purposes are undoubtedly two provisions in the national Constitution: the 

Connecticut Const, Art. I, sec. I. 
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^‘comity clause/’ previously discussed/® and the “equal protection” clause 
of the Fourteenth Amendment, 

Equal Protection Clause. The “equal protection clause” relates to all 
“persons,” not merely to citizens. Its protection is available to corpora- 
tions and to alien individuals, as well as to others who are not citizens. In 
general this clause forbids arbitrary or unreasonable discrimination by state 
laws between persons in the same general situation. A state legislature 
may enact one law for men and another for women, one law for railroads 
and another for local drayage companies, and so on, provided always that 
the basis of the classification is a reasonable one, founded on substantial 
differences. But some legislative classifications are held to be arbitrary, 
such as one forbidding Negroes to rent or buy homes in certain areas of 
cities, or one permitting only white persons to serve on juries. 

ECONOMIC RIGHTS 

The Declaration of Independence speaks of life, liberty, and “the pursuit 
of happiness.” The Fifth and Fourteenth Amendments, and most of the 
state constitutions, ^put “property” in place of the pursuit of happiness, in 
the clauses requiring due process of law. Property is undoubtedly one of 
the most important of the economic rights open to citizens and other persons 
under the American constitutional system. 

Property. “Property” is the legal right of a person to possess, own, con- 
trol, and use such valuable things as land, buildings, automobiles, stocks, 
bonds, money and mortgages, in fact anything that has value.^^ A person 
may acquire property rights through gift, inheritance, purchase, and other 
legal methods, but until he actually acquires something, he has no actual 
right of property. The right of property is basic to an individualistic society. 
It is defined by laws, and is protected by courts, police, and executive of- 
ficers generally. No government, national, state, or local, may take property 
rights from persons, either individuals or corporations, without due process 
of law. 

As already seen, property may be taken from individuals for public use 
through taxation without compensation to the person taxed, and through 
eminent domain if compensation is paid. It may be regulated, also, in many 
different ways, but there have been cases in which attempted regulations 
such as price fixing have been held by the courts to be unconstitutional 
“deprivations” of property without due process of law.^^ 

See' pp.' 238, 251-53. ■ 

®^'See ch."; 20, 'pp.: 3'2x-23. ■ 

28 Tyson & Brother Banton (1927), 273 U. S. 418; Ribnik v. McBride (1928), 
277 U. S. 350. The latter decision was overruled in Olsen Nebraska (1941), 313 
O. S- 236. See also Nebbia i;. New York (1934), 291 U. S. 502. 
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Contract Rights. The impairment of contract rights by the early state 
legislatures, with resultant insecurity and losses to business, was one of the 
important motives for the creation of a strong national government. In 
Article I, sec. X, the federal Constitution forbids the states to pass any “law 
impairing the obligation of contracts.’- There are similar limits on the state 
legislatures in the constitutions of three-fourths of the states, and in most 
cases the wording is identical with that quoted above. It is a curious fact 
of some importance that there is no similar provision in the federal Constitu- 
tion forbidding the national government to impair the obligation of con- 
tracts, although it is forbidden to take property without due process.^® 

Contracts with the Government. Two classes of contracts are impor- 
tant here, First are the contracts between a government (national, state, or 
local) and some individual or corporation. Such contracts are numerous: 
for paving highways, building schools or battleships, supplying typewriters, 
or lending money to the government on its bonds or promises to repay. 
These contracts once made are supposed to be as binding on the government 
as if it were a private person, but there is always the problem of enforcing 
payment. A local government may be sued like anyone else, and no state 
has the power to free its local units from their just debts. But private per- 
sons may not sue either a state or the national government without its own 
consent. The contractual duty to pay may be complete, but the method 
of enforcing pa3nnent is incomplete and faulty. Thus many states have in 
fact repudiated some of their debts and failed to live up to their contracts, 
and the national government, too, has sometimes broken its contractual 
agreements. 

Private Contracts. Second, and far more numerous, are private con- 
tracts — between man and man, between individuals and corporations, or be- 
tween two corporations. Business in general is most secure when lawful 
contracts are fully enforceable in the courts, and when Congress or the legis- 
lature of the state has no power to interfere. But frequently business condi- 
tions are such that the legislative body feels it must do something for large 
bodies of persons under contracts, whether debtors or creditors. Thus at 
the time of the depression tens of thousands of American farmers and home 
owners were under contracts in the form of mortgages to pay large amounts 
of interest and principal for money previously borrowed, and for which they 
had pledged their farms or homes. Meanwhile their incomes had gone down 
tremendously or had been wiped out entirely through unemployment. They 
clamored at the doors of Congress and state legislatures for such relief as 
would save their farms and homes. A number of state legislatures passed 

On the United States contract clause in general, see B. F. Wright, Jr., The Con^ 
tract Clause of the Constitution, 1938. 
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so-called ^^mortgage moratorium” laws, to postpone the required payments 
and to prevent for a time the foreclosure of the mortgages and the seizure of 
the property to pay the mortgage holder. In an important decision the 
Supreme Court admitted that the state mortgage moratorium laws impaired 
the obligation of contracts to some extent, but held that in such emergencies 
the protection given by the contract clause of the Constitution cannot be as 
complete as in more normal times.^^ This ^^emergency” doctrine is clearly 
an exception. The general rule is that “^^if the contract, when made, was valid 
by the laws of the State as then expounded by all departments of the govern- 
ment, and administered in its courts of justice, its validity and obligation 
cannot be impaired by any subsequent action of legislation, or decision of 
its courts altering the construction of the law.” 

The Making o£ Contracts in General, What has been said above re- 
lates to contracts previously made ; they may not be impaired by later state 
action. What about the power to make contracts generally for the future? 
This is nowhere specifically mentioned in the national or state constitutions. 
In general, stat^ legislatures may regulate this right, and may forbid con- 
tracts that are against public policy, such as gambling contracts, contracts 
for immoral conduct, and contracts for child labor. At the same time the 
courts have read into the rights of ^diberty and property” the right of the 
individual or other person to make lawful contracts for personal labor and 
services and for the buying and selling of things generally. In the right of 
liberty is included, then, the right to work and to engage in lawful busi- 
nesses of any kind. In each of these cases there is the right to make con- 
tracts and to have them enforced— contracts between worker and employer, 
between the businessman and his customers. The right of property includes 
usually the right to sell or dispose of one’s property to others who want to 
buy, and the right of the buyers to buy. Contracts of employment and the 
attempts to regulate them by wage and hour laws present a special prob- 
lem.®^ 

Miscellaneous Economic Rights, Other rights of an economic nature 
guaranteed by federal and state constitutions are in part as follows : 

1. To export goods from the United States without paying a tax to either 
national or state government. United States Const., Art. I, secs. IX, X. 

2. To import goods into a state without paying a tax to the state. United 
States Const., Art. I, sec. X. 

3. To receive compensation for property taken by either national, state, 
or local governments for public use under eminent domain. United States 
Const, Amendments V, XIV; and many state constitutional provisions. 

Home Building and Loan Association Blaisdell (1934), 290 U. S. 398. 

See ch. '49. , • , 
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4. In somewhat over half the states, to have the homestead or a reason- 
able amount of other property exempted from forced sale or execution in 
cases of inability to pay debts. This right is not generally absolute but de- 
pends on state laws, as in Illinois where the Constitution reads : “The Gen- 
eral Assembly shall pass liberal homestead and exemption iaws.^' Illinois 
Const., Art. IV, sec. 32, 

POLITICAL BIGHTS 

For various reasons political rights, or rights of participation in political 
and governmental processes, are not usually stated in formal bills of rights, 
and hence are not discussed under that heading. In a democracy this is a 
strange thing, for surely they are as important as any other body of rights 
the people possess. A people needs only to pass under dictatorship to real- 
ize how much it has lost in giving up certain political rights. 

These rights, which are discussed elsewhere,®^ are simply listed here for 
comparison with other constitutional rights. 

Citizenship. The right of citizenship in the United States, and in par- 
ticular states, as guaranteed by the Fourteenth Amendment. 

Political Power. Nearly all the state constitutions contain a clause near 
the beginning of the bill of rights that declares that “All political power is 
inherent in the people.” The clause usually goes on to assert the right of 
the people to alter the government “whenever the public good may require.” 
This is not the right of any individual ; it could not be enforced in favor 
of anyone by a court. It is rather a general assertion of popular sovereignty, 
and of the duty of the government to serve the interests of the people as 
further defined in the constitution. 

Suffrage. The state constitutions, supplemented by the national, guaran- 
tee to certain classes of persons the right to vote in public elections, na- 
tional, state, and local. Any person having the requisite qualifications can 
have his right to vote enforced by judicial orders. 

Election to Office. The national Constitution defines the qualifications 
a person must have to be elected President, Vice President, United States 
Senator, or Representative in Congress. The state constitutions lay down 
the fundamental requirements for eligibility to state or local elective office, 
which are generally very liberal. Any person who has the cGnstitutionai 
qualifications is entitled to be elected to office. This right too can be en- 
forced by the courts against any who would attempt to deny it. 
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PROCEDURAL RIGHTS 

All persons who have a standing before the courts have approximately 
the same procedural rights. Citizens as such have no special advantage 
over non-citizens in this respect. Corporations have much the same rights 
as individual men and women, but since corporations are not often indicted 
or tried for crimes, their main interest is in civil procedure while individual 
men and women are concerned with their rights in both criminal and civil 
cases. 

Trials by Legislative Body. One of the first questions of importance 
is that of the courts in which cases may be tried. Certain public officials, 
national and state, may be tried by the appropriate legislative body and re- 
moved from office by a process known as impeachment. This process is care- 
fully regulated in the several constitutions and, since the penalty is usually 
only exclusion from office for a period of years or life, there is little objection 
to the legislature serving as a court in such cases. The British Parliament, 
being both a high court and a legislative body, for centuries exercised the 
power to pass acts called bills of attahider, inflicting punishment on indi- 
viduals without a separate judicial trial. As Parliament became more and 
more a legislative body, its power to pass bills of attainder came under 
severe public criticism. In the United States bills of attainder are ex- 
pressly forbidden by the federal Constitution. Neither Congress nor any 
state legislature may set itself up as a court to impose punishments on 
anyone through bills of attainder.^® A minor exception to this rule gives 
Congress and state legislatures the power to punish for contempt those who 
refuse to obey their proper orders to give? evidence or testimony needed in 
legislative proceedings. 

Ex Post Facto Laws. Identical provisions of the federal Constitution 
also forbid both Congress and the state legislatures to pass ex post facto 
laws.®^ Such a law has been defined by the courts as one having a retro- 
active effect in criminal cases, and which either (a) makes an action a crime 
that was not a crime when committed, or (b) increases the punishment for 
a crime after its commission, or (c) “which, in relation to the offence, or its 
consequences, alters the situation of a party to his disadvantage, i.e., makes 
it easier to convict him, etc/® The legislature may change the legal penal- 
ties from time to time, but may increase them only as to crimes committed 
after the law is passed. 

^^U. S. Const., Art. I, sec. IX, par. 3 ; sec. X, par. i. 

S. Const., Art. I, sec, IX, par. 3; sec. X, par. i, 

Calder Bull (1798), 3 Dallas (U. S. 386); U. S. v. Hall (1809), 2 Wash. C. C. 
366, Fed. Cas. No. 15,285. 
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Retroactive Laws in Civil Cases. Retroactive laws covering civil cases 
are not entirely forbidden. However, the legislature may not simply over- 
rule a decision already made by a court in a civil case, nor may it make a 
retroactive law that impairs the obligation of a contract. 

Habeas Corpus. In times of war and internal disorder the ordinary 
courts may find it difficult to operate. The President or governor may then 
call out the military forces and use them to maintain order according to his 
individual ideas. This may happen at times when the danger is not great, 
hut with the military forces in command of an area the courts may be un- 
able to give protection to individuals who are arrested by the military 
authorities. The federal constitutional provision designed to prevent this 
states that “The privilege of the writ of habeas corpus shall not be sus- 
pended, unless when in cases of rebellion or invasion the public safety may 
require it.’^ This prohibition is listed among the limits on the powers of 
Congress. The writ of habeas corpus is an order issued by an ordinary 
civil court to any official who has arrested or who is holding a person in 
custody, to deliver him to the court for a hearing to determine whether he 
is being lawfully detained. If he is being legally held the court will order 
him returned to jail or released on reasonable bail until he can be tried ; if 
he is being held unlawfully, the court must order him released at once. A 
sheriff or other officer who refuses to recognize such an order is guilty of 
contempt of court, and can be punished ; but in the face of military usurpa- 
tion the civil courts are exceedingly weak. 

Doctrine of Military Supremacy Rejected. The national Constitu- 
tion forbids Congress to suspend the writ of habeas corpus in the words just 
quoted. Theoretically the President may not suspend the writ at all, but 
President Lincoln during the Civil War used the military forces to arrest 
men opposing the government’s military policies in a zone stretching some 
distance from the actual war area. In the case of Ex parte Milligan, a 
private citizen residing some distance from the scene of military operations, 
was arrested by army officers in 1864, taken before a military court, tried 
for inciting insurrection and for acts of treason, convicted, and sentenced 
to hang. His sentence was later commuted to life imprisonment, and his 
attorneys asked the United States court in Indiana for a writ of habeas 
corpus, to have him brought in for regular judicial hearing. The Supreme 
Court, finally ruling on the case, repudiated the doctrine of military su- 
premacy under the conditions given. The regular courts were in operation. 
There were laws under which Milligan could have been tried, and he had a 
right to be brought before the proper courts and to be tried in the usual 

U, S. Const., Art. I, sec. IX, p. 2. 


87 (1866), 4 Wallace (U. S.) 2. 
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j legal way. Otherwise, “republican government is a failure, and there is 

I an end of liberty regulated by law.” 

I Supremacy of Civil over Military Power. In the state constitutions 

! there is as a rule not only a prohibition against the suspension of the writ 

f of habeas corpus, but also a supporting clause that reads usually as fob 

I lows: “The military shall be in strict subordination to the civil power.” 

] The meaning of all this is that the individual is entitled to the protection of 

the ordinary law and the ordinary judicial processes in war as well as in peace. 

I The Constitution of the United States is a law for rulers and people, equally 

I in war and in peace, and covers with the shield of its protection all classes of 

men, at all times, and under all circumstances. No doctrine involving more 
pernicious consequences was ever invented by the wit of man than that any of 
f its provisions can be suspended during any of the great exigencies of govern- 

? ment.®® 

I 

i This does not mean that the writ of habeas corpus may never be sus- 

}, pended, but rather that the suspension must be strictly in conformity with 

j the Constitution. When war actually prevails in an area, and the civil 

f courts simply cannot function, the military branch may govern until normal 

; conditions have been restored, and no longer. In World War II the Supreme 

I Court upheld the removal by the army of over 100,000 persons of Japanese 

descent, including over 70,000 native-born citizens, from the Pacific Coast 
I " area to inland “relocation centers.” The army pleaded the need for haste, 
f the dangers of sabotage and spying, a possible Japanese invasion, and the 

1 difficulty of distinguishing quickly the loyal from the disloyal. It may be 

I too early to pass judgment on this affair, but the new decisions are very 

I unlike that in the Milligan case.®®* 

I PROCEDURE IN CRIMINAL CASES 

^ A crime is an offense against the public as represented by the national, 

state, or local government. Crimes and their appropriate penalties are 
f defined in the statutes and in the common law or decisions of the courts. 

Strictly spealdng, crimes are only the more serious public offenses. The 
lesser offenses are usually called misdemeanors, but in a broad sense the 
^ > 

i Quoted from Milligan (1866), 4 Wallace (U.S.) 2. 

* Toyosaburo Korematsu United States (1944), 323 U. S. 214; parte 

Mitsuye Endo (1944), 323 U. S. 283; R, E. Cushman, “Some Constitutional Problems 
of Bost^^ Rev,, voL 23, pp. 335-78 (1943) ; Eugene V. 

Rostow, “Our Worst Wartime Mistake,” Harper's Mag., V0I.191, pp. 193-201 (194$). 
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Warrants, Searches, Seizures. Before a trial for crime there must be a 
surrender or arrest of the accused person, and a gathering of evidence. At 
this point both federal and state constitutions give a certain amount of 
protection to individuals. The Fourth Amendment to the federal Constitu- 
tion, which finds a close parallel in most of the state constitutions, reads 
as follows: 

The right of the people to be secure in their persons, houses, papers, and 
effects against unreasonable searches and seizures, shall not be violated ; and 
no warrants shall issue, but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, and the persons or 
things to be seized. 

Warrants for searches, seizures, and arrests are orders issued to the police 
by judges or other officers of the courts. There is thus a preliminary check 
upon the zeal of the police. It may not be a serious check, since the ‘^prob- 
able cause” may be based upon mere hearsay, but judicial officers have it 
in their power, at least, to exercise some restraint upon the officers. General 
warrants, such as authorize wide search throughout the county or city, are 
forbidden. A man’s house is his haven of refuge, and it is the purpose of 
these constitutional provisions to give some protection to it. There are 
many exceptions to this rule, of course, but the protection is still an impor- 
tant one, and the courts by refusing, as they now generally do, to accept in 
evidence papers and articles taken by the police without warrant, often by 
outright theft, and evidence procured by “wire tapping,” are making the 
right more effective.®^ 

Indictment in Criminal Cases. A grand jury is a body of from seven 
to twenty-three men, or women, or both, summoned by a court at regular 
intervals or on special occasions to inquire into crimes alleged to have been 
committed in the jurisdiction, and to prepare indictments, i.e., formal 
charges, against those believed to be guilty. It is presided over by the judge, 
and evidence is presented to it by the public prosecutor (federal district 
attorney, county attorney, etc.) and by witnesses specially called. The in- 
dictments, sometimes called presentments, approved by the jury, are usually 
drawn up by the prosecutor. Each indictment charges that a crime was 
committed, and charges a certain named person or persons wnth having 
committed it. The indictment is only a charge, more or less detailed. It is 
not a conviction or a final verdict against the persons charged, A regular 
trial must follow. A person suspected of crime ihay escape trial if the 
grand jury believes that he is not implicated. 

See McBain, Prohibition^ Legal and Illegaly for an analysis of this problem ; on 
wire-tapping see Nardone v. U, S. (1937), 302 U, S. 379; ibid, (1939), 308 U. S. 338. 
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The national government is required by the Fifth Amendment to the Con- 
stitution to use the grand jury system in all cases of capital or otherwise 
infamous crimes in the regular courts. As a rule all crimes are considered 
^Infamous” in which the penalty may be as much as one year jn prison. 
Grand juries are, therefore, used extensively in the federal district courts. 
Minor crimes, usually called misdemeanors, do not require a grand jury 
proceeding. 

^‘Information” as Due Process. In some states the alternative to a 
grand jury indictment is an ‘‘information,” or charge filed by the prosecutor. 
In California and in several other states, the information is not legal until 
approved by a magistrate (judge) after a preliminary hearing. Is informa- 
tion due process of law? In a case arising in the California state courts a 
man was tried for murder on information, and sentenced to be hanged with- 
out having been first indicted by a grand jury. He appealed to the United 
States Supreme Court on the ground that a grand jury hearing was an an- 
cient and accepted mode of proceeding in such cases, and that therefore he 
had been convicted without due process of law. This the Supreme Court 
denied.^*^ It held that while ancient legal usages are generally due process, 
newer methods of proceedings are not bad merely because they are new. 
Thus the states are free, within limits, to make changes in judicial procedure. 

About a dozen state constitutions have no requirement of a grand jury 
indictment, and a number of others guarantee the use of a grand jury only 
in capital cases, or in other limited classes of cases. In some of these states 
the legislature has provided for grand juries even where the constitution 
does not, but at least the individual has no constitutional right to the grand 
jury hearing. It will be understood, of course, that even where an indict- 
ment is required in cases of crimes, there is no such requirement for mis- 
demeanors or petty offenses in general. 

Bail. Pending trial, or commitment to prison, a person may be released 
on bail in the discretion of the judge. The federal requirement is that “ex- 
cessive bail shall not be required,” that is, excessive with reference to the 
offense and the ability of the person to raise it. Clearly bail should not be 
the privilege of the rich alone. Most of the state constitutions also forbid 
excessive bail, but more than a third of them go farther and grant a sort of 
constitutional right to bail. Thus the Ohio Constitution provides that “All 
persons shall be bailable by sufficient sureties, except for capital offenses 
where the proof is evident or the presumption great.”>^^ 

Trial by Jury. Probably the most distinctive and valued requirement 
in criminal cases is that of jury trial. The federal requirement reads that 

^0 Hurtado t;. California (1S84), no U. S. 516. "^^Ohio Const, Art. I, sec. 9. 
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all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, . . State constitutions usually have similar clauses. 
Here are a number of guarantees to the individual on trial in a federal court 
—a speedy trial, a public trial, a trial in his home state and district — ^but the 
heart of it all is a jury trial. The jury represents the views of the local 
community, and through it there comes the check of public opinion upon 
the laws and upon the procedure of the courts. In the federal courts and 
also generally in the states the jury in criminal trials must consist of twelve 
men, or men and women, and its verdict for conviction must be unanimous, 
otherwise no conviction is obtained. These trial juries, both federal and 
state, are frequently called ^^petit” or petty jtiries to distinguish them from 
the grand jury. 

Exceptions to Right of Jury Trial. In the federal courts and in most 
of the states, the accused person may waive his right to a jury trial. There 
are also many cases of a criminal nature in which the right does not exist. 
Many of the state constitutions say that the right to a jury trial shall ^^re- 
main inviolate,^^ or shall be '"as it has heretofore existed.’^ In general this 
means that the right applies only in those cases in which previously, at 
common law, jury trial was allowed. Cases involving contempt of court 
and certain offenses created by statute are usually tried by the judge alone. 
But by all odds the largest number of cases in which no jury trial is al- 
lowed consists of trials for petty offenses or misdemeanors, such as the an- 
nual tens of thousands of prosecutions for violating city ordinances. By 
long practice, going back to a time before there were state constitutions, 
such offenses are tried by local judges without juries. Just imagine the 
utter confusion if a separate jury had to be empaneled to try every traffic 
case! 

Knowledge as to Charges. It is a part of due process in both federal 
and state courts that the accused shall be apprised of the charges against 
him. This means in practice that he and his attorney must see the indict- 
ment for some time before the trial in order to be able to prepare their 
defense. It is important, too, that laws defining crimes should be clear and 
definite, so that the individual need not be in any doubt as to what the 
offense is.^® 

Self-Incrimination. One accused of crime, even before formal indict- 
ment, has the right to refuse to testify in court. He may not be compelled 

S. Const., Amendment VL 

Lanzetta v. New Jersey (1939), 306 U. S. 451 (anti-gangster law) ; but see Minne- 
sota V, Probate Court (1940), 309 U. S. 270 (psychopathic personality case). 


CIVIL RIGHTS AND DUTIES 


289 


to testify in any way so as to incriminate himself nor may his personal 
papers be seized and brought into court to be used against him. Men have 
at times even refused to testify before other bodies such as legislative com- 
mittees, on -the ground that what they say might later be used as a basis 
for criminal charges. This seems to be stretching very far an important 
constitutional protection. In practice this right often benefits the man in 
high position more than a poorer person, for the police at times subject the 
latter to a “third degree’’ inquisition where under pain, duress, and fear 
they wring from him a confession, whereas a man higher placed is seldom 
so treated.^^ Of course the accused person may testify voluntarily, and if 
he does so, he can be cross-examined the same as any other witness. 

Witnesses and Counsel. The federal Constitution further guarantees 
to the accused' that in the federal courts he shall have the rights “to be 
confronted with the witnesses against him ; to have compulsory process for 
obtaining witnesses in his favor ; and to have the assistance of counsel for 
his defense.” These guarantees mark a considerable advance over earlier 
practices. Except that he must usually pay his own witnesses’ expenses, 
and that the lawyer assigned to him by the court is not often one of the 
best, he is placed in a position fairly equal to that of the prosecution, to 
wage his own defense. 

Double Jeopardy. One of the clauses in the federal bill of rights most 
difficult to explain is this: “nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb.” Amendment V. The 
purpose of this guarantee is to prevent the government, the more powerful 
party as a rule, from using Its power to carry prosecution to the extreme 
where it becomes persecution, and to wear out the accused person and use 
up his resources. Once a person has been indicted and put on trial he has 
been put in jeopardy and he has a right to have the case carried through 
to its conclusion. Of course, there are proper reasons for the judge to post- 
pone a case — the illness of a juror or the prosecutor, or the obvious spiriting- 
away of a key witness by the defense, for example. If the jury is unable 
to agree there can be a retrial, but once an acquittal is obtained, the book 
is closed, except for proper appeals to higher courts. There can never be 
legally a second trial for the same offense. On the other hand, a single act, 
or what seems like a single act, may be several offenses — one against a fed- 
eral law, one against a state law, and possibly a third against some local 

^^See Chambers t;. Florida (1940), 309 U. S. 227 on “third degree.’" In this and 
other decisions the Supreme Court has consistently condemned all forced confessions, 
but in spite of this the “third degree” practice has not been wiped out. 

^•® U. S. Const, Amendment VI. 
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ordinance. Hence it is not putting a man “twice in jeopardy” for each to 
proceed separately against him. 

PROCEDURE IN CIVIL CASES 

A civil case is one of suit by one person against another — Smith versm 
Jones, or Gray versus the City of New York. The grounds on which civil 
suits may be brought (breach of contract, tort, etc.) are defined in the stat- 
utes and in the accumulated decisions of the courts. In a civil action there 
is no charge of crime or misdemeanor, and no penalty will result to either 
party. Instead there will usually be a judgment requiring a payment of 
money or some other valuable thing. The public is not a party, except as 
it may be suing someone, or may be sued by someone, as in the case of Gray 
versus the City of New York for injuries suffered by Gray when struck by 
a city work truck. 

The most important constitutional right of litigants in civil cases, apart 
from that of due process in general, is that of jury trial. The national 
provision, operative only in federal courts, reads as follows: 

In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact, tried by a jury, 
shall be otherwise re-examined, in any court of the United States, than accord- 
ing to the rules of the common law/® 

This right of jury trial is rather limited, (i) Suits at common law are 
indeed numerous, but there are also many suits in equity and additional 
ones based on statutes, and in these no jury trial is required by the Consti- 
tution. (2) The right “shall be preserved” as it was before 1788; it is not 
expanded by this section. (3) In fact the federal courts have very few 
suits at common law in which the amount in controversy is as small as indi- 
cated. (4) The right to a jury in civil cases may be waived by the parties 
and it frequently is. Thus, in short, this guarantee is not of the greatest 
importance, and the people might well have left it to Congress to define due 
process in civil cases. 

The constitutions of the states generally provide for the preservation “in- 
violate” of the right of jury trial, as it existed before the state constitutions 
were adopted, or at common law. The Minnesota provision is fairly t3^ical : 

The right of trial by jury shall remain inviolate, and shall extend to all cases 
at law without regard to the amount in controversy, but a jury trial may be 
waived by the parties in all cases in the manner prescribed by law; and the 
legislature may provide that the agreement of five-sixths of any jury in any 

S. Const., Amendment VII 
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civil action or proceeding, after not less than six (6) hours^ deliberation, shall 
be a sufficient verdict therein.^^ 

Here again is the idea of preserving an old right inviolate without extend- 
ing it, so that equity cases and those based on later statutes are not neces- 
sarily covered. But here is also another idea, that of a verdict by less than 
a unanimous jury. Over a dozen states authorize laws permitting verdicts 
in civil cases by a three-fourths vote, and a few by a two-thirds vote. 

THE DUTIES OF CITIZENSHIP 

There is no country in the world in which the people can point to more 
important individual rights and liberties than Americans possess, and cer- 
tainly none that comes anywhere near having such elaborate constitutional 
arrangements for protecting them. It is significant, too, that it is only a few 
very small minorities who wish to set up a dictatorship of this or that class 
and thus destroy the very foundations of a system of democratic equality 
and human rights. The great masses of the people, whether vocal or not, 
surely desire the preservation of the present rights of individuals. 

To do so in the future may require even greater vigilance and perform- 
ance of public duty than ever in the past. For a century after the founding 
of the national government the United States was peculiarly fortunate. Iso- 
lated from the trouble spots of the world, possessed of seemingly unlimited 
resources, and devoted generally to the causes of peace and economic devel- 
opment, the American people assumed the soundness of their political insti- 
tutions and, did little or nothing to adapt them to changing conditions. 
Taking the fullest advantage of their rights and liberties as individuals, 
they tended to ignore the corresponding duties of citizenship. Their atti- 
tude toward government was largely critical and negative. The well-to- 
do groused about their taxes and poorer men passed along rumors about 
corruption and inefficiency in government, but neither class did much to 
improve conditions. 

The past fifty years have revealed once more the great importance of gov- 
ernment in the lives of the people, while the last decade with its dictator- 
ships abroad has proved what a precious thing liberty can be and how sacred 
is the trust resting upon every American to help preserve and strengthen it. 
These things cannot be accomplished without the widespread and loyal per- 
formance of the duties of citizenship. 

In one sense these duties are not hard to list. The duties imposed upon 
the citizen by law are relatively few and definite. They include: (i) mili- 
tary sirvice, or any related duty connected with defense to which one is 


Minnesota Const., Art. I, sec. 4. 
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called; (2) assistance in law enforcement, as a juror, or member of a posse 
summoned by the sheriff or police chief, or even in making individual ar- 
rests; (3) participation in community services such as road duty (now 
nearly defunct), fire protection service, and the holding of public office 
(once insisted upon to the point where men were fined for refusing to ac- 
cept) ; and (4) the full and prompt payment of taxes and other charges 
lawfully imposed by public authorities. The duties of military service and 
tax payment have not diminished with the passing of the years, but the 
others have waned in importance as more and more communities have put 
law enforcement and community services into the hands of full-time paid 
officers and employees. As a result much of the feeling of citizenly respon- 
sibility for good government has been lost, especially in the larger cities. 
Many men seem to think that if they pay their taxes without too much 
grumbling, and vote occasionally, they have performed their v/hole duty as 
citizens. 

This is not enough. The times call for much more vigilance, activity, in- 
telligence, and true public spirit than ever before. The welfare of the state 
and of every citizen is at stake in these trying times. Vigilance is needed 
in order that the plant of liberty shall neither die from neglect nor be under- 
mined and destroyed by those who seek dictatorial power. Intelligence is 
required, and knowledge of public affairs, because never have the problems 
of government been more complex. On top of these is the need for a posi- 
tive and active participation on the part of many intelligent people in the 
affairs of government — local, state, and national. The media for such par- 
ticipation are to be found in thousands of existing citizen associations, party 
committees, and official groups. The problems to be solved are so many 
that they come right into the home, or await the citizen as he crosses the 
lot line onto the public street on his way to work. No citizen who is awake 
can fail to see things to be done for the public good and the strengthening of 
democratic government. None can truly say that his duties as a citizen 
have been discharged until he has taken some active and disinterested part 
in public affairs far beyond taxpaying and voting. And in these days 
when democratic governments here and abroad face such difficult tasks of 
international organization and domestic reconstruction, following the most 
destructive war in human history, just to speak a courageous and compli- 
mentary word for the government is the very least the loyal citizen can do. 
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18 e ENFORCING PRFVATE RIGHTS 
AGAINST GOVERNMENT 


Invasions of Individual Liberties by Government. Notwithstanding 
the imposing array of individual rights previously described, unnumbered 
thousands of invasions of these rights by officers and employees of govern- 
ment take place in the United States every year. The vast increase of gov- 
ernmental services and public personnel in recent decades has tremendously 
enhanced the number of daily contacts between the private individual on 
the one hand and the officers and employees of government on the other. 
These wrongs and injuries to the individual emanate from all units of gov- 
ernment, national, state, and local, and from all departments and divisions. 
Legislative bodies frequently pass acts that directly invade personal rights, 
especially police power regulations and tax laws. The courts often render 
wrong decisions, through the ignorance of judges and juries, or because 
under the pressure of an inflamed public opinion, or even from dishonesty. 
Men are sent to prison and fined who are in no way guilty, and in civil 
suits the wrong party often wins. Most numerous of the invasions of rights 
occur, however, in the executiye branch and in the numerous law-enforcing 
and administrative services under it. There are false arrests, illegal searches 
and seizures, ^^third degrees” by police officers, illegal takings of land and 
other possessions, erroneous quarantine by health officers, illegal deporta- 
tions, improper exclusions of children from school, damaging collisions be- 
tween public trucks and private automobiles, and a thousand other types 
of invasion of personal rights. 

How Can Redress Be Obtained? To the individual 'sufferer in each 
such instance one question stands out as most important: What recourse, 
what remedies, has he to obtain restitution of the rights or possessions taken 
from him, or to obtain money damages if restitution is impossible? He de- 
sires to know the means by which the injury can be proved and redress can 
be obtained, for otherwise the right has little value. The ideal outcome in 
most of these cases is clear. Every person injured without fault of his own 
by any act or negligence of governmental officers and employees should ob- 
tain redress to the full amount of his loss or injury. Governments are cre- 
ated to “establish justice,” and one should have as much remedy for wrongs 
done by government as for those done by individuals, or even more. In the 
words of a number of the state constitutions, 

294 ''."^ 
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Every person ought to find a certain remedy in the laws for all injuries and 
wrongs which he may receive in his person, property or reputation; he ought 
to obtain, by law, right and justice, freely and without being obliged to pur- 
chase it, completely and without denial, promptly and without delays 

The Law on This Subject. The law relating to the government’s lia- 
bility and the remedies available to the individual is found mainly in judicial 
decisions. As some parts of the rules have become out of date because of 
changed conditions, the courts have at times changed their rulings also, but 
not as fast as enlightened opinion has demanded. For this reason legisla- 
tures, including Congress, have intervened at times to enact new rules on 
the subject. These statutes are not numerous, however, and they cover only 
a small part of the subject. Hence it is that the student cannot go to the 
statutes to find a systematic statement of the government’s suability and 
liability. He must piece together (a) judicial decisions, (b) statutes, and 
(c) actual practices, as best he can. It is important to note, however, that 
in general there is no constitutional right to hold the government liable in 
cases of injuries or wrongs to the individual. There is nowhere a sweeping 
federal or state constitutional provision that either ensures or denies the in- 
dividual the right to redress when his rights are violated. It follows that 
the courts and the legislatures are almost entirely responsible for the law 
as it exists. Legislatures have it in their power to make practically all nec- 
essary changes. 

Threatened Invasions of Rights. Individuals may learn of threats to 
their rights before the actual occurrence thereot If the threat is in the 
form of a bill in Congress, state legislature, or local body, individuals 
and groups can apply to their representatives and try to get it defeated. 
Great vigilance is needed here, one of the front line trenches in the defense 
of rights. 

Injunction. If the legislation has already been enacted, but not yet en- 
forced, it is possible for the individual to apply to the proper courts through 
his attorneys for an injunction to prevent the officers designated in the law 
from carrying it out. The court will sometimes issue a temporary order 
to forbid the enforcement of the act until a judicial test of it can be had. 
If the complaining individual can then show that he will suffer irreparable 
injury if the act is enforced, that he has no other effective remedy against 
it, and that the act is clearly unconstitutional, the temporary injunction 
may be made permanent. The term injunction (also called restraining 
order, writ of prohibition) means a court order forbidding certain parties to 
do certain named things that would cause irreparable damage to certain 

^ Illinois Const, Art, I, sec. 19. 
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others.^ A person who violates such a writ is punishable personally by fine 
or imprisonment for “contempt of court.’^ 

The writ of injunction may be used to prohibit not only threatened 
invasions of rights, but also the continuance of wrongs already begun. 
Two other WTits or court orders are also available in certain cases, namely 
habeas corpus and mandamus. These and the writ of injunction are often 
called the “Great Writs.” Habeas corpus was discussed in Chapter 17. 

Mandamus. In cases where a public officer is clearly obliged to perform 
some duty for an individual under certain conditions, and refuses to act 
even after the individual has- complied with these conditions, the person 
wronged may in many cases receive from the proper court an order called a 
“mandamus” in which the officer is commanded to do his duty or be held 
guilty of contempt of court. Thus suppose an election official refuses to 
let a man vote who has fully complied with the law, or a local governing 
body refuses to renew a restaurant license after the owner has complied 
with all the legal requirements. In the first case perhaps the election offi- 
cial does not like the race or the politics of the voter ; in the second the 
local authorities may want to try to enforce the “closed shop” on all restau- 
rants, while the owner wishes to employ non-union labor. Such arbitrary 
or capricious reasons for refusing to perform a clear legal duty are unlaw- 
ful, and the Gourt^s mandate or mandamus will compel the officials to do 
what is right. 

Suits for Damages. By the use of one of the three writs mentioned 
above, the court may forbid illegal actions, and require the performance 
of certain legal duties. In all cases a specific action is commanded, but 
there is no payment of damages for injuries or losses already suffered. For 
such redress the normal procedure is for the individual through his attor- 
neys to make a claim for damages, and if payment is not forthcoming to 
file a suit for damages in the proper court. The claim and suit might 
theoretically be against either the offending officers or employees as in- 
dividuals, or against the governmental unit as a whole — the United States, 
or the particular state or local unit. Consider first the right of the indi- 
vidual to sue the governmental unit itself. 

Non-Suability of U. S. One person can sue another successfully only 
when the court in which he files his suit has power to command the other 
party either to appear to answer the complaint or suffer the consequences, 
such as loss of property. Under the federal Constitution the judicial power 
of the federal courts extends “to controversies to which the United States 
shall be a party.” ® It does not follow that anyone who has a claim against 

- See Bouvier’s Law Dictionary , Rawle’s Third Rev., voL I, pp. 1569 ff. 

^U. S. Const., Art. Ill, sec. IL 
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the United States can hail the United States into court to answer him. On 
the contrary, the courts have said that the United States may not be sued 
without its own consent.^ The courts being only an arm of the state can- 
not command the state to be present. Not even one of the states can sue 
the United States in the federal courts without its consent,® and of course 
no state court has jurisdiction over a suit against the United States. 

States Not Suable by Individuals Without Consent. The judicial 
power of the United States extends also ^^to controversies between two or 
more States; between a State and citizens of another State . , . and be- 
tween a State, or the citizens thereof, and foreign States, citizens or sub- 
jects.^’® In the early case of Chisholm vs, Georgia (1793) a citizen of 
North Carolina sued the State of Georgia for damages for property seized 
by the state during the Revolution.’' Although the state denied the juris- 
diction of the Supreme Court to hear the case, the latter, claiming it had 
jurisdiction, entered judgment against the state. This was at least a mis- 
interpretation of the prevailing public sentiment. An amendment to the 
federal Constitution (the Eleventh) was promptly proposed by Congress 
and adopted by the states. It reads as follows: 

The judicial power of the United States shall not be construed to extend to 
any suit in law or equity, commenced or prosecuted against one of the United 
States by citizens of another State, or by citizens or subjects of any foreign 
State. 

Now, suits against a state by any of its own citizens had never been 
within the scope of the federal courts, and the state courts early adopted 
the same rule as the federal, namely, that as arms of the state they could 
not entertain suits against the state to which the legislature did not con- 
sent. Thus today the individual may not sue either the United States or 
his own state or any other state, in any court, state or federal, without the 
consent of the government being sued. When the proper officers of the 
national or state government lack adequate power to pay claims presented 
to them, or refuse to do so, and when the government in addition does not 
consent to being sued, there is practically only one way in which a claimant 
can get relief, and that is by having a friendly member in the legislative 
body introduce a private claim bill, and to get it passed like an ordinary 
law. Such an act usually authorizes the payment of an amount stipulated 
in Ml settlement of the claim. 

S. 21. Lee (1882), 106 U. S. 196; U. S, ex rel Goldberg v, Daniels (1913); 231 
Uv.,S:. 218; U, .S.v. Michel :(i93i), 282: U.. Si 656.; 

® Kansas v, U. S. (1906), 204 U. S. 331. 

® tr. S. Const., Art. Ill, sec. II. 
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Court of Claims. Congress handled practically all contested claims 
against the national government in this manner until 1855, when it created 
the Court of Claims. As later strengthened this court has Jurisdiction over 
all suits for sums claimed on the basis of “any contract, express or im- 
plied,” as well as certain other suits. Thus the national government per- 
mits itself to be sued, and practically agrees in advance to pay the judg- 
ments rendered. The federal district courts may now also entertain suits 
on contracts for not over $10,000 against the United States. Practically 
speaking, however, the jurisdiction of the Court of Claims extends only to 
claims arising out of agreements or contracts made on behalf of the gov- 
ernment. Governmental contracts include among others those for the pur- 
chase of land and goods, for personal services, and for the borrowing of 
money. Once such contracts have been made and performance has begun, 
the other parties have become vested with property rights. In making 
the government suable on contracts, therefore. Congress has given a special 
protection to property rights. 

The national government has made other provisions for judicial settle- 
ment of cases involving money and property rights. There is a special 
Customs Court for cases of alleged overcharges in import duties, a Court 
of Customs and Patent Appeals, and also a Tax Court of the United States 
for claimants who insist their taxes should be lower. Congress annually 
appropriates millions of dollars for tax refunds to those who have overpaid. 

Pension Claims. Two important classes of claims are definitely ex- 
cluded from the jurisdiction of the Court of Claims, namely, (i) pension 
claims and (2) tort claims. While there are general laws under which pen- 
sion claims may be filed and awarded, there are also hundreds of claims 
pressed on every Congress to allow pensions to men whose services or in- 
juries do not come within the terms of the general laws. Such pensions 
require special legislation. 

Tort Claims. Tort claims are quite different. A tort is “a private or 
civil wrong or injury ... a wrong independent of contract.”® Some vio- 
lations of private rights are so serious to the public at large as well as to 
the individual sufferer that by law they are declared to be “crimes” or 
“misdemeanors.” But there are many wrongs, injuries, and violations of 
private rights, not declared by law to be criminal. Such are injuries result- 
ing from collisions on the highways, from the sale of impure foods or in- 
fected milk, from trespass on or destruction of property, and many others. 
These are torts. In these cases there is no contract between the parties; 
they may not have seen each other before. Neither are there the elements 
of a crime. More commonly there is merely carelessness or negligence 

® See Bouvier’s £<iw Dictionary, Rawle’s Third Rev., vol. 11 , pp. 3285 ff. 
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But injury results to life, limb, or property, and if the case is between 
private parties there is usually ample ground for suit and recovery of 
damages. 

National Government and Torts. When the government or one of its 
officers or employees commits the wrong and a private person suffers, the 
case is somewhat different. A national postal truck runs over a boy or 
damages a private automobile; a government food inspector destroys valu- 
able goods while making an inspection ; and so on. These are torts, or in 
the nature of torts. Life, liberty, or property has been taken or damaged 
by government acts. Such cases the Court of Claims may not handle. It 
is necessary for the injured person or his heirs to get Congress to pass a 
private bill before restitution or damages can be had. These cases are not 
as numerous as pension claims, nor is there any organization like a veterans^ 
society to reward or punish Congressmen for their handling of such claims. 
There is much less political advantage to Congressmen in handling these 
cases and yet Congress has not seen fit to turn them over to a court to 
decide according to law. Each one is referred to one of the Congressional 
Committees on Claims, and there decided according to no known or con- 
sistent standard. Little or no record of the committees’ decisions is ever 
made public. Congress usually adopts what the committees propose. 

Thus the volume of ^‘Private Acts” issued after each session of Congress 
records hundreds of special pensions granted by Congress, giving the name 
of each pensioner and usually the amount, and also the numerous sums 
awarded to pay private tort claims. In the First Session of the 76th Con- 
gress, January to August, 1939, there were over 250 such enactments.® Each 
provided “for the relief of” pne or more persons named by authorizing 
the payment of definite sums of money like $1,000, $311.70, $61.15, and so 
on in full settlement of some private claim against the government. Many 
of these were personal injury cases resulting from collisions with govern- 
ment vehicles. One involved an injury to a horse by a Forest Service truck, 
and the payment authorized was $25 to the owner, and $xo to a veterinarian 
for services. To settle this trifling claim all the wheels of Congress had to 
move, and the President had to have the bill examined and then had to 
sign it personally. 

The best that can be said for this legislative method of settling small 
tort claims is that perhaps a crude sort of justice is finally done, but it 
is done at considerable cost, belatedly, and with a clumsy and expensive 
instrument— the Congress. How many cases never are settled it is impos- 
sible to say, but surely the certainty that compensation will finally be 
granted cannot be high. Surely the federal district courts if authorized to 

® U. S. Statutes at Large, vol 53, Fart 3, Private Laws, etc,, pp. 1439-1546. 
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do so could provide a more speedy, certain, and inexpensive settlement of 
such cases. 

Congress has made one small move toward relieving itself of this burden. 
Every executive department is authorized by law to settle claims of less 
than $1,000 where the injury is to property and not to the person, and where 
the owner of the property agrees that the settlement is to be finald^ This 
type of claim can be settled directly, without recourse to the eoiirts. But 
again property rights are placed ahead of personal. If one's automobile is 
damaged by a mail truck to the extent of $i,ooo or less, the post office 
department may settle the claim, but if a pedestrian is run over by the 
same truck and suffers bodily injuries that cost him heavily for hospitals 
and doctors, only a private bill passed by Congress will avail to give him 
compensation. 

States Not Suable Without Consent. The doctrine of non-suability 
without consent applies to the states as well as to the national govern- 
ment, for the states also are called ‘^sovereign" and they too are protected 
under the old adage that ^^The King can do no wrong." Legal historians 
have shown that this probably meant that the king has no right to do a 
wrong, but nevertheless it has been interpreted as meaning that the king 
(and hence the American state!) must be assumed never to have done a 
wrong, and hence not to be suable. As Congress may permit the national 
government to be sued, so the state legislature may, as a rule, authorize 
suits against the state. This is true in a number of states where the consti- 
tution says nothing on the subject, and also in nearly twenty states that 
have constitutional provisions like this: “The Legislature shall direct by 
law in what manner, and in what courts, suits may be brought against the 
state." However, five state constitutions seem to forbid suits against the 
state, as in Illinois: “The State of Illinois shall never be made defendant 
in any court of law or equity." 

The willingness of a state to protect the lives, liberty, and property 
of individuals is probably best tested by its willingness to submit claims 
against it to the decision by its own courts. Apparently only one state, 
New York, has created a regular Court of Claims, and this is primarily for 
cases of contracts and property rights.^^ Other states have in a number of 
instances submitted particular questions involving their contracts and prop- 

^^Act of Dec. 28, 1922, 42 Statutes at Large 1066; U. S. Code Annotated, Title 31, 
ch. 6, sec. 215. 

^^This one is from the Washington Const, Art. II, sec. 26. 

Illinois Const, Art IV, sec. 26. 

^®Laws of N. Y., 1939, ch. 860. The court consists normally of five judges serv- 
ing for nine years, and paid salaries of $iq, 000 yearly. 
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erty rights to their regular courts, but this cannot be called the common 
practice. 

Settlement o£ Claims Against State. As a rule, boards in charge of 
state departments, the heads of departments, and similar officers have the 
right in the first instance to settle questions concerning payments for serv- 
ices, labor, materials, and so on, and either the state comptroller or some 
board of audit has final check on such payments. In most cases there is 
little reason to doubt the fairness of such officers. Statutes will also be 
found that authorize suits against certain large departments or their funds. 
Thus state highway departments, which in recent years have done such a 
tremendous amount of work by contract, in a number of cases can be sub- 
jected to suits at law. 

Tort Claims Against State. Here again contractual and property rights 
are given more protection than personal ones. The state is not legally 
liable for personal injuries to individuals resulting from the torts or negli- 
gence of its officers or employees. Hence no important instance has been 
discovered in which a state legislature has authorized any state officer or 
department to pay claims for personal injuries. One may be injured on 
defective stairs in the capitol, or by collision with a state highway truck, 
or by the violence of a guard in a state institution; one may be forced 
to spend months or years in prison, though innocent; but the state is not 
liable.^^ 

Suability o£ Local Governments. Local governmental units-~counties, 
towns, townships, cities, villages, school districts, and others— are practi- 
cally all organized as corporations, with power “to sue and be sued.’' 
Practically every local government is, therefore, suable without its own con- 
sent by any individual who feels he has been wronged by it, through breach 
of contract or tort or in some other way. Although every local govern- 
ment is an agent of the state in which it is situated, a suit against the local 
unit is not a suit against the state. Hence the unsatisfied individual claim- 
ant against a local government need only engage a lawyer and go ahead 
with a suit in the proper court — ^usually the state district or circuit court, 
or the federal district court. The local unit cannot stop the action by claim- 
ing immunity from suit. 

Suits on Contracts. In matters of contract and property rights practi- 
cally all local governments stand on the same footing. If they have power 
to make contracts or to acquire property, they can be sued with respect to 
these matters, and they will be bound by much the same rules of liability 
as individuals or private corporations. If a city has purchased fire-fighting 

^^ See E, M. Borchard, Convicting the Innocent: Errors of Criminal Justice ^ New 
Haven, iq^2. . 
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equipment or land and refused to pay for it, if a county has hired a laborer 
or engineer and failed to pay for the services rendered, the injured person 
may sue with good prospects of recovery. 

Liability in Tort Cases Not So General. When torts are involved, 
the situation is quite different. When an innocent person has been beaten 
by the police, or a child has been injured due to careless management in 
the public school, or the sheriff has served contaminated food to inmates 
of the jail— then some fine distinctions must be made before the question 
of liability can be determined. In any of these cases one may legally sue, 
i.e., file and prosecute a suit in the proper court. But in a number of these 
cases he will find that the local government is not liable, i.e., not obligated 
to pay any damages. This distinction between suability and liability is an 
important one to keep in mind. Furthermore although practically all local 
units are corporations, the courts have for many decades drawn a distinc- 
tion between two groups of them. 

True Municipal Corporations. First are the “special incorporations 
in urban and semi-urban places,’’ called by such titles as city, village, bor- 
ough, and “incorporated town.” These are in nearly all cases of (a) very 
small area, (b) relatively dense and large population, urban in character- 
istics, and (c) endowed by law with a wide range of local functions and 
powers including that of making and enforcing their own ordinances. These 
are generally spoken of as “municipal corporations.” 

Quasi-Corporations. The other group includes counties, townships, 
some towns, school districts, and other special districts. These are gener- 
ally held by the courts to be “quasi-corporations” and not true municipal 
corporations. The term qmsi implies similarity without identity, or the 
resemblance of something to another thing that it is not. 

Quasi-Corporations Not Liable for Torts Generally. Quasi-corpora- 
tions are held to be strictly or merely agents of the state. Their work is 
said to be entirely governmental, and is done wholly on behalf of the state. 
Hence they are strictly or purely public or governmental corporations. 
When a county elects a sheriff, it is really electing a state officer to serve in 
and for a part of the state. When a school district appoints a teacher, it is 
doing so on behalf of the state, and in a public capacity. Thus sheriffs, 
teachers, and other officers and employees of quasi-corporations are really 
state officers or employees and not agents of the quasi-corporation. The 
state cannot be held liable for their failure to do their work properly, since 
it is not suable. The quasi-corporation, even though it can be sued in gen- 
eral, cannot be held liable for the reason that the sheriff, teacher, or other 
officer or employee is not its agent. Differently stated, the injured indi- 
vidual has no right to-be recompensed by the public (state, or local govern- 
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ment corporation) for tjie failure to perform properly its strictly govern- 
mental or public duties. 

Dual Capacity o£ Municipal Corporations. Municipal corporations, 
on the other hand, are said to have a dual capacity, being both agents of 
the state for public and governmental purposes, and corporations for the 
local or “private benefit” of their own people. When a city supports a 
police department and uses it to enforce law generally, it is acting in its 
governmental capacity as an agent of the state. When it owns and operates 
a water works, or an electric light and power plant, it is very much the same 
as a business corporation, and so it is said to be acting in its “private or 
proprietary” capacity. The distinction betw-een the two classes of func- 
tions is a little sharpened by the fact that usually the public or govern- 
mental functions are supported by general taxes, whereas the private or 
proprietary are financed largely or entirely from rates or charges for the 
service. 

Private Functions of Municipal Corporations. For negligence in con- 
nection with the operation of their so-called “private functions” (gas and 
electric works, water supplies, markets, wharves, etc.), municipal corpora- 
tions may be held liable in damages to persons injured. If a city owns an 
electric light system, and operates it so negligently that short circuits 
develop in the system that cause injury or death to persons making proper 
use of the current, the city is liable. It is held, in short, to about the same 
liability as a private electric company. Likewise if a city negligently per- 
mits its water supply to become contaminated, so that someone contracts 
t3^hoid fever from it, the city may be held liable to pay damages. It is 
obvious that the word “private” is incorrectly used in describing the func- 
tions named above, for even when they are in the hands of so-called private 
corporations they are called “public utilities.” 

Difficulty of Classifying Functions. To draw a clear and sharp line 
between private and governmental functions is exceedingly difficult. Some 
are paid from taxes at one time or in one place, from rates or charges at 
another time or in another place. Thus some sewers are tax-supported, 
others are paid for by monthly rentals. Even such private services as water 
supplies and street railway services may be paid for in part from taxes, 
whereas parks and public hospitals, usually considered governmental func- 
tions, collect such fees and charges as they can to supplement their revenue 
from taxes. When new services arise (airports, tourist camps, art mu- 
seums) the courts are at a loss as to how to classify them. In fact they are 
not wholly agreed even on the older and better-known activities. 

Governmental Functions in Tort Liability. Then, too, even where the 
courts agree that a certain function is governmental, they do not hold to 
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the same rules of liability or non-liability. The usual rule in the case of 
governmental functions is “no liability.” But many years ago some state 
courts, considering carefully the duty laid on cities and villages to main- 
tain their streets in safe condition, began to hold such corporations liable 
for negligence in this function. Street maintenance is clearly a govern- 
mental function, but still the courts held cities liable for negligence in 
maintaining them. This was admitted to be an exception to the general 
rule, but most of the states soon followed the exception. Then certain street 
facilities (sidewalks, curbs, drains, and others) began to follow streets into 
the exceptional group. Thus in most states there are two sub-classes of 
governmental functions: (a) the strictly governmental, in which the rule of 
non-liability applies, and (b) the second group, in which the rule of lia- 
bility is enforced. In the strictly governmental group, in which the rule 
of non-liability usually applies, are found such functions as police protec- 
tion, fire protection, health and hospitals, schools, libraries, building regu- 
lation and inspection, regulation of business, city hall, jail, courthouse, 
charities and corrections, and parks and playgrounds. In the second group 
are generally found streets, bridges, viaducts, sidewalks, drains, and sewers. 

Liability for Negligence in Care of Streets. In most states if a city 
negligently permits a serious defect to develop in its streets, and someone is 
injured as a result, the city is liable; but if, because of the negligence of 
the county or of the township or of the state highway department, a defect 
develops on the same street just a few feet beyond the city limits, no one 
is liable. In Minnesota, sprinkling the streets lightly to keep down the dust 
is a public health function, strictly governmental, and the city is not 
liable to one injured by a sprinkler; whereas flushing the streets with 
much water is a public works or street maintenance function, so that a per- 
son injured due to the negligent operation of the street flusher can recover 
damages. These are but a few examples of the present confusion.^® 

Strictly Governmental Functions of Municipalities. Municipal cor- 
porations, though suable in tort cases, are not liable in cases of strictly 
governmental functions. A policeman may attack an innocent citizen with 
violence and without provocation ; a fire truck may go in the wrong direc- 
tion through a one-way street, destroying a private automobile; but the 
municipality will not be liable. In these functions, most courts hold, the 
municipality is strictly an agent of the state. It is performing a purely 
governmental function. If anyone is responsible, it is the state, but the 
state itself may not be sued. 

See E. M. Borchard, “Government Liability in Tort,” in Yale Law Jour., vol. 34, 
pp. 129-43, 229-58, for many confusing and contradictory court decisions. 
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Nuisance, Trespass, Property Rights, Because of the confused condi- 
tion of the law, the courts have recently put emphasis on other lines of rea- 
soning under which justice may be more fully done. Thus counties and 
other quasi-corporations as well as municipalities have been held liable to 
pay damages in many cases where their actions resulted in trespass on the 
property of others, or the creation of a nuisance on such property. Where 
the county highway department burning weeds on the highway permitted 
the fire to spread and burn an adjoining field of grain; where a school 
district so graded its school property as to throw water and sand upon ad- 
jacent private land; and where a city disposed its sewage in a stream so 
as to pollute it and destroy its value to an adjacent dairy farm: in each 
case there was trespass or nuisance on another’s property and the local 
government was held liable. It made no difference that in some of these 
cases quasi-corporations were involved, or that the functions, like school 
buildings, were governmental. 

Let it be noted that these are cases of damage to property, not to the 
person. The courts have found it easier to work out rules for the protection 
of property than for the protection of life and limb and health. Thus one 
court frankly stated that 

In affording damages for wrongs of this character, injuries caused by a nuis- 
ance wrongfully created in the exercise of governmental functions, our decisions 
hold as a correct deduction from the above principle that the damages are con- 
fined to the diminished value of the property affected, and that sickness attrib- 
utable to such nuisance may not be properly considered as a direct element of 
damage.^® 

Negligence as Test o£ Liability. Even in those cases where the city 
may be held liable, it is incumbent on the person injured or someone on 
his behalf to make claim and file suit according to law and within a stipu- 
lated time, and to prove either (a) that the injur}^ resulted from the negli- 
gence of the city and its officers and employees, or (b) that the city is 
liable under the statutes without proof of negligence. If a tornado fills the 
street with debris, or a cloudburst causes great holes in the pavements, the 
city is not liable immediately for injuries suffered; but if it does not, 
within a reasonable period, first put up warning signs and later repair the 
defects so as to make the street safe again, it is negligent. These are mat- 
ters for proof. 

Mob and Riot Law Under some statutes, however, it is only neces- 
sary to prove the injury, not the negligence of the local government. Thus 

Hines i;. Ricky Mount (1913), 162 N. C. 409; quoted by Borchard, 0^. cit,^ pp 
251-52 n.' 
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half the states now have '^mob and riot laws’’ under which persons injured 
by mobs are able to sue the city or county for damages. The law itself 
makes the local government liable, and thus the law establishes the fact of 
negligence. It is a curious fact, that the legislature can make a local gov- 
ernment liable for injuries in riots even when the local authorities have done 
their best, and perhaps nearly all that was humanly possible, to prevent 
mobs forming and to keep them from rioting. 

Personal Liability of Officers. Throughout this discussion of govern- 
mental liability for injuries to individuals, the personal liability of the offi- 
cer or employee of the government has been ignored. Why should not the 
injured individual sue the militia officer who has shot him, the police officer 
who has falsely arrested him, the road supervisor who has let the road get 
into disrepair? The usual legal theory is that all persons, officials and 
laymen, are under the same law, and that no one can, under the cloak of 
office, wrong another without being personally liable. There have been nu- 
merous cases in which federal revenue and prohibition officers, state and 
local tax collectors, policemen and sheriffs, health officers, teachers, and 
others have been sued personally for their alleged invasions of the rights of 
others.^^ In some cases they have even been tried for crime, as in the case 
of soldiers or national guards tried for murder or manslaughter when their 
bullets have caused death. 

Limited Value of This Liability to Injured Person. Rigid enforce- 
ment of this principle of law would probably have some detrimental re- 
sults. If every policemen knew that he would probably be sued every time 
he used his club or gun, or even made a false arrest through error, there 
would be little law-enforcing done. Knowing this, legislatures and courts 
have thrown protections around national guardsmen, sheriffs, policemen, and 
others, so as to encourage them in their honest attempts to enforce laws 
and to save them from vexatious suits. Unless one can prove malice or 
gross negligence against a policeman or other officer, one’s suit is likely to 
be in vain. Equally important may be the fact that even if one wins his 
suit, . he may find it difficult or impossible to collect damages. Public offi- 
cers are not usually persons of large means, and their small properties may 
be so held by wives or relatives as to be beyond legal reach. 

Arguments for More Complete Public Liability. While Americans 
are inclined to think of their governmental system as better than that of 
other countries, this matter of governmental liability for injuries done to 
the individual is one point on which we lag behind a number of other 

^'^Leon T. David, The Tort Liability of Public Chicago, 1940; Edward G. 

Jennings, “Tort Liability of Administrative Officers,” 21 Mim Lot Rev. 229-6 

(^937). 
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countries. A number of foreign states have accepted the principle of public 
responsibility for faults of service. They provide regular means of re- 
covery by the individual in tort as well as in contract and property cases. 
The argument for extending governmental liability in this country is a 
simple and persuasive one. 

When a governmental system performs many services it is humanly 
impossible to prevent frequent invasions of individual rights to life, liberty, 
and property. The government itself exists to protect these rights. When 
its own actions result in injuries it has a strong moral obligation to make 
redress. The body politic which benefits from the public services can also 
much better afford to pay these incidental losses than the individual who 
is injured through no fault of his own. As in the taking of particular 
pieces of property for public use, it is unjust that the one should give up 
something, or suffer a loss, for the benefit of all, without compensation. 
Provision for redress of such wrongs can in most cases be made by acts of 
the legislature. The courts have become almost hopelessly involved in a 
whole series of distinctions and refinements that could not all be wiped 
out in a generation if the matter were left to them. The legislature could 
remedy most of the present injustices by statutes that would clear the 
ground of most of the legal barbed wire entanglements, and permit direct 
suits for damages in all cases of violation of rights. As in the case of work- 
men’s compensation laws, such statutes could protect the public against 
fraudulent and exorbitant claims by setting definite schedules of compen- 
sation in the statute — so much for a broken arm, so much for a hand, so 
much for a life lost. 

The State of New York has led the way in recent years in providing 
that it waives its “immunity from liability for the torts of its officers and 
employees,” and permits its Court of Claims to entertain tort actions against 
the state.^® Forward-looking legal scholars have drafted other acts for 
national and state adoption to extend this idea farther. Here is a field of 
legal reform from which much may be expected in the near future. 
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THE POLITICAL PROCESS 

1% THE ELECTORATE 

THE RIGHT TO VOTE 

ballot as developed for public elections in the United States is 
JL. a sheet of paper on which the legal voter is authorized to mark his 
choices among candidates for public office and on public measures, and 
which he is entitled to have counted so as to give effect to his choices. The 
right of any individual to cast a ballot in public elections is designated by 
various terms such as (a) the suffrage, (b) the elective franchise, (c) the 
right to vote, and (d) the right of the ballot. Those having this right are 
spoken of in the aggregate as voters, electors or the electorate. The process 
of marking and casting ballots is called voting, electing, or balloting. 

Popular Sovereignty and Suffrage. In the United States political 
sovereignty is vested nominally, and to a large extent really, in the people. 
Constitutions, both national and state, are adopted in the name of the peo- 
ple, and are generally considered as emanating from them; and most of 
the state constitutions contain provisions like this : 

Government is instituted for the security, benefit and protection of the people, 
in whom all political power is inherent, together with the right to alter, modify, 
or reform such government whenever the public good may require it.^ 

This is a t3q3ical expression of popular sovereignty. It is followed in all 
state constitutions by provisions for popular election of public officers. 
But the term 'Hhe people’' is vague and undefined. If elections are to be 
conducted in an orderly manner there must be some definition of what 
people are entitled to vote at public elections. Hence ^^the people" who 
at least nominally establish the state constitution designate some oi the 
people as legal voters thereafter. This chapter will deal primarily with 
the laws governing the right to vote. The right is established, defined, and 
regulated by law. 

DEVELOPMENT O? THE SUFFRAGE 

The suffrage laws of the states were not enacted all at once in their pres- 
ent form. In each state there has been a development that can be read in 

^ Minnesota Const., Art I, sec. i. 
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successive constitutions, constitutional amendments, and statutes.® The 
changes from colonial times to the present have been substantially these: 
(i) Requirements that a person must own a certain amount of property in 
order to be able to vote have been almost wholly wiped out. (2) Religious 
tests have all been abandoned. (3) Where once there were different voting 
qualifications in some states for city officers, for the lower and upper houses 
of the legislature, and so on, today there is almost complete unification 
of the requirements within each state, so that in any community the same 
list of voters will suffice for almost any election. (4) In this unification 
of requirements, state control has become almost complete. The power of 
local governments to define their own electorate has nearly disappeared, and 
the national government has interfered primarily to ensure voting rights to 
Negroes and women, (s) The electorate has been greatly increased, so that 
whereas some of the colonies had as few as five per cent of their people 
eligible to vote, today there are communities where over half the popula- 
tion are registered voters. (6) Beginning about a century ago a number of 
states permitted alien residents to vote, but by the end of the first World 
War citizenship had become a requirement for voting in every state. (7) 
The number of officers subject to popular election, and the number of 
measures on which voters may act, has increased greatly since colonial 
times. 

THE SOURCE OF THE RIGHT TO VOTE TODAY 

States Define Voters’ Qualifications. The United States Constitution 
and laws do not lay down the qualifications required of voters although the 
Constitution does place some restrictions on the states in this matter. In 
each state it is primarily the written constitution that establishes suffrage 
qualifications. Since a state constitution is construed as a limitation on the 
powers of the legislature, it is generally held, also, that the state legisla- 
ture may not add to the qualifications written in the constitution. To put 
the matter differently, the state constitution defines as voters the persons 
who can qualify under its terms, and the state legislature may not deny 
the right to a person who has it by the constitution. 

Registration No Additional Qualification. It is still possible, how- 
ever, for the legislature to establish regulations for determining what per- 
sons are qualified to vote under the constitution. Under this principle most 
' State legislatures have been held to have the power to provide for the regis- 
tration of voters.® This is looked upon not as an additional qualification 

® See especially A. E. McKinley, TAe Suffrage Franchise in the Thirteen English 
Colonies in America, and K, H. Toiter, A History of the Suffrage in the United States. 

® See J. P. Harris, Registration of Voters. in the United States, 1929, ch. XII. 
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but as a means of proving in a regular way that certain persons are quali- 
fied, and of preventing the unqualified from voting. 

Federal Constitutional Restrictions. While the national Constitution 
leaves it to the states to determine the qualifications of voters in general, 
this power of the states is not unlimited. Having fixed the qualifications 
of voters for state elections they have done all they can do. They cannot 
set separate qualifications for voters in national elections, for they do not 
give voters the right to vote for national officers. That right is conferred 
by the United States Constitution and can be protected and enforced by 
acts of Congress. One who qualifies as a voter for the lower house of the 
state legislature has a right by the national Constitution to vote for Repre- 
sentatives and Senators in Congress. Any action by a state or by its officers 
to prevent qualified Negroes, for ^example, from exercising their right to 
vote for such national officers is illegal and punishable.^ 

Negro Suffrage and Woman Suffrage. Furthermore, the Fifteenth 
and Nineteenth Amendments to the national Constitution forbid the United 
States or any state to deny or abridge the right of citizens to vote ^^on 
account of race, color, or previous condition of servitude’^ (Amendment 
XV), or '^on account of sex’’ (Amendment XIX). These amendments do 
not expressly grant all Negroes and all women the right to vote ; they merely 
forbid the states to discriminate against Negroes and women on the grounds 
stated. Other tests, such as literacy tests, may in fact exclude more Negroes 
than whites from voting, but if they are honest literacy tests they will stand. 

Grandfather Clauses and White Primary Laws. Conversely, direct 
discriminations by the states against Negroes as such are invalid. The 
Oklahoma constitution of 1910 established a reading and writing test for 
voters, but exempted from this test any persons who themselves, or whose 
lineal forebears (father, grandfather, etc.) were entitled to vote anywhere 
on January i, 1866. Other southern states had similar provisions. Since 
only whites had had the right to vote at the time specified, these so-called 
^^grandfather clauses” meant that Negroes but not whites had to take the 
reading and writing test. This was held invalid as directly contrary to 
the Fifteenth Amendment.*^ The Oklahoma legislature thereupon enacted 
(i) that all who had been qualified to vote in 1914 should continue to be 
so, and (2) that others must register between April 30 and May ii, 1916, 
a period of twelve days. When a Negro who failed to get registered at the 
time was later excluded from voting, he sued for damages under the United 
States statutes. The Supreme Court upheld him, declaring that this Okla- 

^See Ex parte Yarborough no U. S. 651; Lane Wilson (1939), 307 

u. s. 268.. „■ , , ■ ' ' ■■■ ' ,, 

® Guinn V. U. S. (1915), 238 U. S. 347. 
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homa legislation put discriminatory burdens on Negroes and was invalid.® 

Texas and other states passed “white primary” laws under which only 
white persons were permitted to vote in Democratic party primary elec- 
tions in the state. Primaries are preliminary public elections for choosing 
candidates for later election to office, and Democratic primaries are in 
many respects more important than the final elections in the South. In 
this case the Supreme Court held the primary to be an important part of 
the election process, and held that the act excluding Negroes was an act of 
the state which denied to them the “equal protection of the laws” to which 
they are entitled under the Fourteenth Amendment.^ Thereupon, however, 
Texas repealed the invalid statute, and thus left it to each political party 
in convention to make its own rules of membership. When the party then, 
by act of the party convention, limited party membership and participation 
in party primaries to white persons, the Supreme Court held that this was 
a party action, not the state’s action, and that therefore it was not forbid- 
den by either the Fourteenth or Fifteenth Amendments which forbid state 
but not private actions.® Nine years later the Supreme Court expressly 
overruled this decision and held that a political party that conducts pri- 
mary elections does so as an agent of the state and must refrain from race 
discrimination.®® 

PRESENT SUFFRAGE QUAXIFICATIONS 

There are today throughout the United States only three general require- 
ments for the suffrage, namely, (i) citizenship, (2) adult age, and (3) resi- 
dence in the place of voting. Supplementary to these in certain states are 
several others, including (4) literacy tests, (5) tax-payment, (6) registra- 
tion, and (7) certain more or less standard disqualifications that affect rela- 
tively small percentages of the people. 

Citizenship. As already indicated, citizenship does not carry with it 
automatically the right' to vote. Millions of American citizens are without 
the franchise because they are not yet of age, and so are hundreds of thou- 
sands of adult citizens who lack some other particular qualification such as 
sufficient length of residence in the place of voting. Neither is there any 
rule of the United States Constitution forbidding states to give the franchise 
to aliens. In the first state constitutions the right to vote was conferred on 
“inhabitants” or “residents” ; the word “citizens” was not ordinarily used. 
Under the liberal immigration rules of the times, many foreigners entered 

®Lane v. Wilson (1939), 307 U. S. 268. 

^ Nixon V. Herndon (1927), 273 U. S. 536. 

®Grovey V. Townsend (193s), 293 TJ. S. 45. 

®® Smith V. Allwright (1944), 321 U. S. 649. See also U. S. v. Classic (1941), 
313 U. S. 299. 
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the country, acquired residence and the necessary property, and soon quali- 
fied as voters, with or without naturalization. 

Anti-Alien Movements. At first little attention was paid to this circum- 
stance of foreigners voting, since property ownership was considered more im- 
portant than citizenship. In time, however, a clear-cut issue was presented. 
In the two decades before the Civil War an ^^American’’ or “Know-Nothing” 
party arose to denounce the practice of letting foreign-born persons vote 
and hold office. “America for Americans” was one of their slogans. In the 
New England and Middle Atlantic states they were especialty bitter in their 
denunciations of the Irish and other immigrants who were enrolled by parti- 
san election officers and brought to the polls to vote in large numbers. As 
a means of keeping these immigrant elements from dominating the elec- 
tions two requirements were advocated : first, that only citizens should be 
permitted to vote, and second, that there should be a literacy test, since 
many of the foreign born were wholly unlettered. The Louisiana constitu- 
tion of 1812 seems to have been the first definitely to require citizenship, but 
most eastern and southern states later did the same. Connecticut in 1855, 
aiming directly at the illiterate foreign born, required voters to be able to 
read the constitution or laws, and in 1857 Massachusetts followed suit® 

Declarants as Voters. While this anti-alien movement was strong in 
the east, certain middle-western territories and states, desiring an influx of 
immigrants, offered the right to vote to persons who had merely declared 
their intention to become citizens. Wisconsin was the first to offer this 
privilege (1848), but the movement spread in the middle west and south, so 
that a third of the states permitted declarants to vote. It was possible, of 
course, for an immigrant to declare his intention to become a citizen almost 
immediately on settling in this country. He remained an alien, legally, and 
since he could already vote he had much less incentive than otherwise to 
complete his naturalization. For this and other reasons, the agitation 
against aliens voting was revived, and soon after the end of World War I 
it had been abolished in all states. Citizenship is now a requirement in all 
states, but this does not mean that no aliens now vote in the United States. 
There are so many persons who do not clearly know their status, so many 
instances in which the facts as to citizenship are confused, and there is such 
laxity in the enforcement of the registration and election laws in many 
places, that there probably are tens of thousands of cases of actual alien 
■■■voting. ■ 

Age as a Qualification. Although recognizing differences between males 
and females with respect to age of consent to marriage and for other pur- 
poses, the common law hit upon twenty-one years as the age when both 


Porter, op, cM,, p. 118. 
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sexes reacli full adult status for most legal purposes. The states early 
agreedj also, upon twenty-one as the age at which the right to vote should 
begin. Georgia has reduced the age to eighteen but the drive for lowering 
the voting age has made little progress elsewhere. 

Residence as a Qualification. When “freemanship” or property owner- 
ship in a place qualified a person as a voter, actual residence in the place 
was not required. Later when these evidences of a ^^stake in the community’’ 
were dropped from the suffrage qualifications, residence in the place received 
more and more emphasis. Today some specific period of residence within 
the state, and within the county or voting district or both, is a requirement 
in every state, (a) The most common period of residence within the state 
is one year (32 states), but five states (4 southern) require two years, and 
/ti others require only six months, (b) Within the county the requirements 
vary from thirty days to one year — six and three months being among the 
most common requirements, (c) Within the voting precinct from ten to 
thirty days are usually required, but the requirements run as high as one year. 
The importance of residence requirements to the individual voter cannot 
easily be overemphasized. In urban places, particularly, hundreds of thou- 
sands are prevented from voting every year because of failure to establish 
the necessary residence. They move from precinct to precinct, from ward to 
ward, even from city to city, in large numbers each year. 

What Is Residence? ^^Residence” is a legal term that is defined some- 
what differently in the various states. Furthermore, residence for voting 
purposes may be different both in nature and in length from residence for 
purposes of marriage or divorce, for the obtaining of business or hunting 
licenses, and for other purposes. In general, however, residence depends 
upon (a) certain facts, (b) the intention of the individual, and (c) the laws 
of the state controlling both. 

Intention, irom the individual’s point of view, comes first. The adult, 
self-supporting individual has a very considerable range of choice with re- 
spect to place of residence — ^minors and dependents very much less. Inten- 
tion is a personal matter, but it must be a clear and definite intent to make 
a certain place his residence permanently, or for a definite and fairly long 
period of time, with no immediate intent to move away. 

Facts, Everywhere the law requires that certain facts support the inten- 
tion, since intention alone does not establish residence in a place where one 
has no abode. The laws vary, but usually one must have a rented room, 
apartment, lodging arrangements' house, or at least the privilege of return- 
ing to the residence of some near relative, to constitute the factual 
evidence of residence. Unmarried persons living with their parents have 
their residence with them. Gontinuous habitation of the place of abode is 
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not required. Thus traveling salesmen, itinerant workmen, and others whose 
work or pastimes keep them moving from place to place are entitled to 
have some place that they consider to be their home as a place of legal and 
voting residence, but if challenged by the election officials, they may be com- 
pelled to show tangible evidence of actual residence in the place. 

The law is a factor in each state in fixing the rules of residence for every 
person. The intention that one has must be such as the law recognizes ; the 
facts that one presents must be such as the law approves. Thus on the ques- 
tion of intention, one may not legally have the intention to have two or 
more voting residences, “One man, one voting residence/^ and “one man, one 
vote” have come to be accepted rules in all American states. The person 
with a town house and a country house, for example, may not have voting 
residence at both places. In most states college students may not acquire 
voting residence in the college town if they get their support from parents 
or guardians living elsewhere, and if they think and speak of the latter place 
as “home.” Likewise workmen on a temporary construction job, soldiers 
and sailors stationed in forts and barracks, inmates of poorhouses, and other 
groups are generally held by law not to acquire voting residence where thus 
temporarily located, although “absent voting” laws may enable them to 
mail ballots to their home districts. 

Literacy Tests. Connecticut and Massachusetts when they introduced 
literacy tests for voting before the Civil War were aiming to reduce the 
political power of the foreign born. After the Reconstruction, when the 
whites in the southern states were endeavoring to eliminate Negro voting, 
they also placed literacy tests in their state constitutions. Today such tests 
exist in nineteen states, and the number is slowly rising. Generally speak- 
ing, in the south the literacy test is alternative to some other test and not 
additional; if one owns a certain amount of property he need not pass the 
literacy test. Elsewhere it is an independent test, additional to all others. 

In its most common forms the test requires the applicant for registration 
as a voter to read some part of the national or state constitution in English ; 
and to write his name, but in the south he is more generally required “to 
read and write” some article of the Constitution,. The test is usually given 
by the election authorities at the time of registration, and is therefore often 
given by persons who are themselves nearly illiterate, and who are interested 
as partisans in increasing the number of registered voters of their own party, 
and in holding down the number of others. In New York the determination 
of a person’s literacy for suffrage purposes is made by the public school 
authorities, who conduct standard tests at regular and frequent intervals. 
Furthermore, all persons who have completed the eighth grade in an ap- 
proved school are exempted from the special test. If the literacy test is 
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meant to be fairly and intelligently applied, this New York plan would 
seem to be far superior to the usual political method of enforcement. 

Poll Tax Requirement. Seven southern states require payment of a 
poll tax as a prerequisite to voting. The rate is usually $i.oo a year but 
in some states it is cumulative so that failure to pay it for a year or more 
increases the difficulty of doing so later. Thousands of Negroes and poor 
whites are believed to be barred from voting by this requirement. There 
has been a vigorous drive in Congress for an act to forbid these state poll 
taxes. It is argued that a poll tax is not a “qualification” for voting under 
the Constitution, and that for a state to tax a citizen for exercising his right 
to vote for candidates for Congress is both unconstitutional and undemo- 
cratic.^® 

Registration Requirements. As stated above, registration is in a sense 
not an additional suffrage qualification, but a means of proving that one has 
the required qualifications. It is particularly needed in large cities to pre- 
vent wholesale voting by persons who are not legal voters. It is extended 
over the entire area of about half the states, but is lacking in the rural por- 
tions of most of the middle west. In the south, registration of voters by 
white election officials keeps many Negroes from voting. 

Special Disqualifications. In practically all states there are certain 
specific disqualifications such as: (i) Conviction of crime. Various states 
stress crimes against the election laws, bribery, felonies and “infamous 
crimes,” perjury, and others. The governors and pardon authorities usually 
have the power to restore the right to vote after the completion of a sen- 
tence or along with the issuance of a pardon. (2) Serious mental incom- 
patency such as insanity, idiocy, and incapacity to handle one’s own affairs, 
as determined by a court. (3) Paupers are also disqualified in about a dozen 
states. By “pauper” in this case is presumably meant one who is chronically 
so unable to provide for himself, in good times as well as in depressions, 
that he must depend on public aid. During the severe depression in the 
1930’s, various conservative groups including the National Association of 
Real Estate Boards advocated the barring from the suffrage of all persons 
then on relief — numbers running into the millions and taking in a large 
percentage of the adults in a number of states. The public at large recog- 
nized, however, that most of those then on relief were normally competent 
and self-supporting persons who would again become producers as soon as 
employment was offered. It is significant of deep cleavages in public opinion 
that such a proposal to disfranchise the unemployed could be made. 

See pamphlet entitled “H.R. 7, The Anti-Poll Tax Bill is Constitutional,” Wash- 
ington, 1943; but compare Breedlove v, Suttles (1937), 302 U. S. 277. 
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THE negro’s right TO VOTE 

Attempts to Enfranchise the Negro. The Fourteenth Amendment hav- 
ing established the citizenship of Negroes, the Fifteenth Amendment was 
placed in the national Constitution in the attempt to guarantee to them the 
right to vote. During Reconstruction days, about 1865 to 1876, the Negro 
vote dominated certain southern states, but thereafter white supremacy was 
rapidly restored and within a generation Negroes were almost wholly elimi- 
nated from the electorate in the deep south while farther north, through 
Tennessee, Kentucky, and West Virginia, Negro voting is more generally 
tolerated. In the true north there is relatively little discrimination and in 
fact much scrambling of the parties to get the Negro vote. It is where 
Negroes are most numerous, where they might even win elections, that they 
find it most difficult to vote. 

Methods of Excluding Negroes from Voting. In short the states in 
the far south have worked out a series of measures that rather effectively 
prevent voting by Negroes. These may in spirit violate the Fifteenth 
Amendment, but in form they are not directed against men on account of 
their ^^race, color, or previous condition of servitude.” They follow other 
lines, and it is the cumulative effect of many provisions rather than that of 
any single one that produces the result. At first it was intimidation that 
drove and kept the Negroes from the polls. Later the whites legalized their 
supremacy by constitutional and statutory acts. The “white primary” regu- 
lations of the Democratic party in a number of states ; the educational tests 
as enforced by white election judges ; the poll tax requirement ; the necessity 
for registration long in advance of the election; and the general sentiment 
of the dominant race against Negro voting are almost completely effective.^^ 

NATURE AND CONTENT OF THE RIGHT TO VOTE 

Suffrage a Legal Right. Any person who can qualify under the suffrage 
provisions of the constitution and laws of his state is legally entitled to be a 
voter. The right is one protected by law and enforceable by courts and the 
regular law-enforcing agencies. It is incumbent on the individual, when con- 
fronted with illegal attempts to prevent his voting, to apply to the proper 
courts to protect his right 

Is It Not Also a Duty? The typical American’s attitude is that voting 
is a right that he may exercise or not as he sees fit. He assumes that the 
right to vote includes the right to neglect to vote. Many laws are also based 
on this theory. All persons who abstain from voting are expected to acqui- 

^^See Kent, The Great Game of FolUics, pp. 314-19; and Lewinson, Race, Class^ 
and Party* 
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esce in the decision of those who go to the polls, no matter how few they 
are. Practically this rule is almost indispensable, for without it those who 
abstain from voting might paralyze the actions of government by their 
inaction. At the same time it needs to be recognized that voting at public 
elections is one of the most important of the steps in the democratic process 
of government. If voters may at will neglect their duty, then the public 
loses the thought and the services of those who abstain, while an undue 
weight is given to those who have a special interest in acting. In short, the 
right to vote logically carries with it the duty to vote and to vote as intelli- 
gently and as disinterestedly as possible. 

Compulsory Voting. Nevertheless the American people have not moved 
toward making voting compulsory. A Missouri supreme court decision of 
1896 held it to be unconstitutional, as an infringement of the “sovereign 
right of suffrage.” Compulsory voting measures submitted to the voters in 
several western states have been rejected. Two state constitutions (Massa- 
chusetts and North Dakota) authorize the legislature to penalize non-vot- 
ing, but no laws have yet been enacted under these provisions. 

Non-Voting. In the total there is probably more voting year by year in 
the United States than in any other two or three countries, with the possible 
exception of Russia. Elections are more frequent here, and they cover more 
offices and measures. Nevertheless the proportion of people voting is higher 
in some countries than here. In the “no third term” election of 1940, just 
about 50,000,000 people cast ballots for Presidential electors, but this was 
less than 38 per cent of the population, and only about two-thirds of the 
known citizen population over 21 years of age in 1940. In the 1944 war- 
time election even fewer voted. The ratio is not uniform over the whole 
United States. In the south, the important decisions are made in the white- 
controlled primaries, and the final election is attended by relatively few 
voters since the result is almost a foregone conclusion. Negroes are con- 
spicuously absent. Hence in these states the ratio of votes to population 
falls to about 8 or 10 per cent and has gone as low as 5 or 6 per cent. In 
certain northern states, on the other hand, the ratio rises to over 40 per cent 
of the population which is perhaps 75 per cent or more of the potential 
electorate. 

Content o£ Right to Vote. The right to vote has a constantly varying 
content. It includes generally the right to vote for all public officers that 
are elective within the district where the voter resides. Presidential elec- 
tors, Representatives and Senators in Congress, governors, and state legis- 
lators are everywhere included in the list at the present time. Beyond these 
are varying numbers of state administrative officers, judges of state and local 
courts, and officers of local governments. In most states, also, the right to 
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pass upon new constitutions and constitutional amendments is included, 
while many states have added the right of the voters to pass upon a variety 
of state and local measures, and even the power to recall elective officers 
from office before their terms expire. Primary elections, at which candidates 
are nominated for later election, should also be listed as important. In gen- 
eral, American voters have the right to elect more different classes of public 
officers, attend more elections, and participate in the direct decision of more 
public questions, than any body of voters in the world. 
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20 . ACTIVE FORCES IN AMERICAN 
POLITICS 

I T is the theme of this chapter that governments do not move entirely, if 
at all, of themselves, but that they are activated by individual men and 
groups whose energies are called forth by urges, ambitions, and motivations 
that are not mentioned in laws and constitutions. It is not enough to know 
who are entitled to participate in politics and government and what the 
formal governmental organization is through which they work. Equally 
significant is a knowledge of why leaders and followers act in politics as 
they do. 

Political Authority and the Conditions of Life. Organized states 
everywhere have the legal authority to control the conditions of human 
living. States arise, perhaps, in response to the forces in any society that 
attempt to control those conditions in their own interests. It appears that 
some primitive societies have existed with little or no government. In such 
cases either the external conditions have been so favorable as to make living 
easy without effort, or the population has been so small or the people so 
lacking in ambition for wealth or improvement as to make government of 
minor importance. In most great societies, however, governments are deeply 
concerned with the control of the material things of life, and also have an 
interest in ideal, religious, educational, and cultural matters. The control 
of material and external things is generally more urgent and therefore seems 
more important ; but non-material factors remain as an abiding concern of 
every regime that aims to promote the general welfare. The most obvious 
of the external things over which governments wield control are the land 
and its riches, the many forms of man-made wealth, and the actions of 
men with regard to them. Farms and homes, factories and mines, stores 
and banks, railroads and other public utilities— these and many more furnish 
the means v/hereby men live and create wealth. Upon their ownership and 
control of them, men depend for security, for income, and for the satisfac- 
tion of the ambition to. rise in the social scale and to advance in power. 
Without control over any of them a man is poor, insecure, and dependent 
on others. ^ 

Human Struggle for Material Things. To acquire and to hold land 
and the other things that will make thfena secure, or the wealth that will 
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make them powerful and independent, or even a bare living, men struggle 
against all the adversities and obstacles known upon this planet. What 
drives them to it must be the inner urge of life— to live and to mal^e life 
worth living ; but one factor always in the foreground is the economic one- 
wages, land, income, wealth. 

But if these things are vitally important to men, then government is also 
important, for it controls to some extent almost all the conditions under 
which material things can be acquired and held. Since governments deter- 
mine land policies, men desiring land will organize to control the govern- 
ment’s policy in their own interest. Since through government money can 
be made cheap and easy to get, or dear and hard to get, those who will gain 
by one or the other policy will strive to master the government. Prices, 
wages, taxes, railroad rates, and a thousand other important economic fac- 
tors are largely controlled by governmental policies. Small wonder, then, 
that large and powerful economic groups, and many little ones too, should 
organize to influence all branches of government to get from them what they 
want. American history offers countless examples of such efforts. 

Political Authority and Private Property. Implied in much of what 
has just been said is the notion of private property. The economic life of 
practically all countries except Russia centers around private ownership of 
land, buildings, factories, mines, homes, furniture, automobiles, and almost 
every sort of material thing. It is to get into their own hands and owner- 
ship, and under their own control, the valuable things of the earth, that men 
make some of their most desperate struggles. What they want in most cases 
is private property in things, so that they and not someone else shall control 
them and reap the income from them. The right of private property may 
be defined as the legally established right of individuals to possess, own, con- 
trol, and use material things for their own benefit and profit. This right is 
defined by law, that is, by the law-making agencies of the state, such as 
legislatures. It is protected by the executive and the courts. 

Property Rights Depend on Government. Three things about this 
right should be especially noticed. First, it could not exist without govern- 
ment. The whole right is defined by laws passed by some and enforced by 
other governmental agencies. Standing alone the individual could very sel- 
dom make good his claims to a particular thing against others who desired 
to use or control it. John Locke, an English political writer of the late 
seventeenth century, whose works were widely read in America in the years 
before the Revolution, insisted that this connection between property rights 
and government was especially close.^ He defined property broadly as in- 

^ John Lo^e, Tnw Treatises on Government, Bk. II, chs. V, VII. See also 0. P. 
Field, “Property and Authority , $ Journal of PoUtics, 253-75 (i94i)» 
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eluding “lifCj liberty, and estate” and he asserted that government was 
founded to protect property, and that it ^dias no other end but the preserva- 
tion of property.” This writer asserted that “every man has a ^property’ 
in his own ‘person.’ This nobody has any right to but himself. The labour’ 
of his body and the ‘work’ of his hands we may say, are properly his.” 

Such reasoning, which clearly broadens the conception of property, has 
resulted in some American court decisions that throw about the individual’s 
right to work some of the same legal protections as are given to other prop- 
erty. This is particularly noticeable in the so-called right of “freedom of 
contract,” already mentioned.- The latter right is closely connected with 
that of private property. In order to get an income or other benefit from 
his properties, a man needs in some cases to be able to dispose of them — to 
lease them to others for rents, to sell them for money, or to exchange them 
for other things of value. Such transactions nearly always take the form of 
contracts or agreements between the owner and some other person. Thus 
the right of contract has been raised to a position right alongside that of 
property itself. 

Property Rights Not Absolute. Secondly, the right is never absolute. 
It used to be the custom of lawyers to speak of “absolute rights of prop- 
erty.” Thus William Blackstone, a famous English lawyer of Washington’s 
day, wrote for law students of his time as follows: 

The third absolute right [personal security and personal liberty being the 
first two] is that of property: which consists in the free use and disposal of all 
his acquisitions, without control or diminution, save only by the laws of the 
land, which are extremely watchful in protecting this right. So great indeed Is 
the regard of the law for private property, that it will not authorize the least 
violation of it; no, not even for the general good of the whole community.^ 

Blackstone should not have called this an absolute right, for in his own 
discussion he recognized that by law the right can be limited or qualified. 
An absolute, unlimited, or unqualified right to anything by anybody can 
hardly be found. It is the nature of rights to be relative, limited, depend- 
ent upon something. Property rights depend upon the law, which can 
always be changed, and upon the government, which may be more or less 
zealous and effective in enforcing them. 

Various Rights to Same Thing. TAircf, property in the strict sense is 
the right to the thing and not the thing itself. Land is not property, but 
the enforceable right one has to a piece of land is property. One man has a 
lease entitling him to cut hay upon it, another may have a right to explore 

^See ch. 17. ■ 

® Commentaries on the Laws of various ed., Bk. I, ch. I. 
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for and to mine ore upon the land. A third person may be the “fee owner/^ 
as the lawyers say, or the one who has all the other private rights in it. 
Each has a different right to the land — and each right is property protected 
by law. Thus, if one man holds every possible private right to a piece of 
land, he has a bundle of rights to it — to cut hay on it, to build on it, to dig 
for ore on it, to sell it, and so on. Over all stands the right of the public 
to take the land, and to tax it for public use. 

Clearly, then, property rights are of great importance to their owners, and 
at the same time largely dependent upon government. Hence property 
owners should have a deep and enduring interest in government. If politi- 
cal authority gets into the hands of those who are deemed unfriendly to 
property rights — that is, those who would increase taxes upon property, or 
seize it for public use without a compensation deemed adequate by the 
owners — then the propertied class will suffer. 

Property Ownership and Social Classes. Since perfect equality in the 
distribution of wealth (i.e., property rights) does not exist in any state, it 
follows that men hold different views as to the protection of such rights. 
Painting the picture in broad simple strokes, Alexander Hamilton said that 
“all communities divide themselves into the few and the many. The first 
are the rich and well-born, the other the mass of the people.’’ ^ This is very 
much like the present-day Communist division of society into essentially 
t'wo classes, the property-owning (bourgeois or capitalist) class, and the 
propertyless (proletarian) class. In both cases one’s “class” is supposed to 
depend upon the ownership or non-ownership of property, but the Com- 
munists do not follow Locke in considering the man who has nothing but 
his own labor to live by as being a property owner. Such a man to them is 
a proletarian. The theory behind this supposed division of society into two 
broad classes is that there is a constant struggle between the two for mas- 
tery — that the “haves” are trying to protect themselves and their posses- 
sions, while the “have-nots” seek to control the government and thus obtain 
a division of wealth among themselves. 

Defects in Two-Class Theory. There is some truth in this generalized 
view, but American history shows us that it is not the whole truth. Firsts 
American society has been highly mobile or fluid instead of being rigidly 
stratified, and it is still so to a great extent. Men have risen from the 
propertyless to the propertied classes very rapidly, and have frequently 
fallen back with equal speed. Class consciousness, i.e., thinking and acting 
in terms of class, has not been strongly characteristic of the American 
people; on the contrary, a general faith has prevailed that everyone has a 
chance to become a man of property and importance. Second, many labor- 

^ J. T. Adams, Hamiltonian PrincipleSy p, 34. 
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ing men have thought of themselves as having ^^property^^ in the work of 
their hands, a form of property that made them potential capitalists, and 
hence have had no sympathy with laboring-class movements as snch. Their 
leanings, if any, have been toward the propertied classes. Third, instead of 
there being two distinct economic classes, then, there is a gradation through 
many degrees of wealth, from the highest down, and the proportion of ut- 
terly propertyless families has generally been relatively small. Many per- 
sons in the middle portion of the scale have their sympathies with those 
below them, and many others with those above. Hence it has always been 
impossible to make a clear division of American society into two well- 
defined classes. 

Conflicts Among Property Owners. Fourth, within the property-own- 
ing class there have been sharp differences of policy and frequent conflicts, 
and the government has often been drawn into the fray. Farmers have 
struggled against middlemen, railroads, and ^^monopolists.” Importers have 
opposed manufacturers over the tariff question, small businessmen have 
fought chain stores and mail-order houses, butter-producers have procured 
legislation against manufacturers of oleomargarine — and so on indefinitely. 
Likewise, farmers have opposed farmers, as in the case of cattlemen and 
sheepmen; and the struggles within the ranks of labor are an important 
phase of labor history. The utterly property less classes have seldom risen 
to prominence in these strivings for recognition and advantages. 

Sectional vs. Glass Struggles. Fifth, geographical or sectional struggles 
have also been numerous and important. West against east, and north 
against south, are only the broadest of the lines of sectional strife.^ When 
sectional controversies arise, capitalists large and small, farmers, and la- 
borers in each section often appear to take a united stand against the oppos- 
ing section. Class lines seem largely forgotten, at least during the time 
when geographical interests are being stressed. 

What these considerations show is this, that the struggle for livelihood 
and economic advantage gives rise to a bewildering series of conflicts among 
diverse interests. No single or simple formula explains everything. The 
student of politics must learn to gauge and weigh the various interest-groups 
and to seek the most reasonable explanation of why groups act as they do. 
Only so can he predict how they are likely to act in the future. The eco- 
nomic interests (as of laborers, farmers, the professions, businessmen, etc.), 
although not the only factors to be considered, need especially careful study. 

Political Action Not Always Logical. In any such study one of the 
first cautions must be not to expect all political actions to be entirely reason- 
able, or wholly logical according to the rules of a textbook in logic. The 

® See A. N. Holcombe, The PoUiical Parties of Today. 
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springs of motivation to political action lie deep, and in many cases too 
deep for rational explanation. Neither should one accept wholly the ex- 
pressed reasons of groups for their action, since frequently the moving cause 
of action is irrational or inexpressible, while the reasons actually given, and 
perhaps honestly given, are such as will presumably “justify’^ the action in 
the eyes of the explainers and of the community. 

MAJOR ECONOMIC INTERESTS IN AMERICAN POLITICS 

Party Organizations as Economic Interests. While the parties them- 
selves are largely dependent for their support upon other interests, the party 
organizations, including thousands of active party workers, and tens of 
thousands of party members on the public payrolls, have definite economic 
interests of their own. The members of a party that loses the election na- 
tionally, lose many thousands of lucrative positions, paying altogether 
millions of dollars a year. Even the loss of a state or local election means 
great loss to the party organization, economically through the loss of jobs, 
and morally through the loss of prestige and the bitter sense of defeat and 
inferiority. 

Agricultural Interests. Farmers are represented in politics by not only 
the political parties, which vie with each other in bidding for the farmers’ 
votes, but also by several great organizations that maintain lobbies in Wash- 
ington and the leading state capitals. Of these the most important are : 
(i) The American Farm Bureau Federation, organized in nearly all the 
states and claiming 800,000 farm families as members. (2) The National 
Grange, an older, smaller, and more conservative organization, but still a 
potent one. (3) The National Farmers’ Union, a militant and relatively 
recent organization, whose demands for legislative action in aid of agricul- 
ture usually go far beyond those of the other groups. 

In addition to these general organizations, there are special associations 
for the raisers of poultry, cattle, fruit, cotton, tobacco, and many other 
products. Thus the agricultural interests are strongly organized to impress 
their needs and demands upon the government. They present a united front 
on many measures, and they have frequently been highly effective in procur- 
ing action from Congress and the state legislatures. Their demands upon the 
government are in general for loiver taxes on farms (state and local), gov- 
ernmental services to agriculture (education, good roads, rural free deliv- 
ery), and such protection for agricultural products against foreign imports 
and such other aids in production control and marketing as will increase 
the farmers’ share of the national income. 

Organized Labor. Organized labor is represented by three principal large 
groups and a number of smaller ones. The American Federation of Labor 
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(A. F. of L.) includes a large number of craft unions and some others, and 
claimed in 1945 over 6,500,000 members. The Railroad Brotherhoods, four 
in number, have a separate loose federation, and comprise about 250,000 
members. During recent years the Congress of Industrial Organizations 
(C.I.O.) has grown rapidly as a rival of the A. F. of L., with which it is 
engaged in strenuous competition. In 1945 the C.I.O. claimed to have over 
6,000,000 members. 

The demands of labor organizations are not always the same but they 
include legislation to ensure the safety of workers, to shorten hours, increase 
pay, and improve conditions, and to provide for the right of labor to 
organize and bargain collectively, to have security and employment, and to 
obtain retirement pensions. Specifically they have opposed child labor, have 
favored workmen’s compensation and employers’ liability laws, and have 
demanded the limitation of the courts’ power to enjoin labor activities dur- 
ing strikes. 

Capitalist Groups. Capital, or ownership of industry, utilities, com- 
merce, and finance, has many more organizations than labor and agriculture 
can boast, and seems to be even more effectively organized. The Chamber 
of Commerce of the United States is the most broadly inclusive association, 
and the best general representative of the businessman’s point of view. In 
addition there are national organizations in practically every line of business 
and industry: manufacturing, wholesaling, retailing, banking, railroads, 
public utilities, shipping, lumbering, automobiles, iron and steel, chemicals, 
petroleum, and many others. Many of these have their regional, state, and 
local associations as well, and nearly all maintain some national headquar- 
ters in Washington or elsewhere. They oppose many of the demands of 
labor and some of those put for-ward by agriculture. In general they want 
low taxes, protective tariffs, and freedom from governmental regulation. 

Minor Groups. Above are sketched only the major economic interests 
that are watchful of government policies and actions. All the professions 
(doctors, lawyers, dentists, engineers, etc.), the organized civil servants and 
public schoolteachers, consumers’ organizations, churches, fraternal socie- 
ties, veterans’ organizations, and many other classes of associations would 
have to be added to make a complete list of the interest groups that have a 
direct concern with government. 

Group Pressures on Government. Within this ever-shifting circle of 
organized special interests, the government must try to carry on its func- 
tions. The reality and the vitality of these forces that press from every 
side upon the government cannot be questioned. Taken all together, they 
constitute the society with which the government is concerned. The elec- 
tive branches of the government in particular cannot be unmindful of the 
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special claims and demands of different groups. Upon the support of some 
or all of them each member of Congress and each state legislator depends 
for re-election ; and the whole fate of political parties is bound up with the 
rise and fall of some of these major group interests. 

It is very seldom, too, that in the conflict of group interests, one is entirely 
right and reasonable and the other is wholly wrong. This is a thing hard 
for many persons of exquisite ethical ideas to understand. They think 
there is some absolute standard of right and justice, and they revolt at the 
compromising and trimming that take place in politics. It is one of the 
functions of government to harmonize the interests of various groups in the 
community, to get them to rise above their special selfish demands, and to 
induce them to live in peace with one another, to the end that the whole 
community will benefit and prosper, and that the nation may present a 
united front to all enemies. This is an important, difficult, and never-ending 
task, and one that as a rule only the government can undertake. 

INDIVIDUALISM AND CAPITALISM 

Individualism Defined. A state in which private ownership of things 
is the prevailing rule is said to be individualistic. Its people are responsible 
as individuals or at the most as families for obtaining their own livelihood 
and welfare. Private property is, in such a society, primarily a means of giv- 
ing security to the lives of individuals and families. The state or political 
authority presumably does little for them, and they expect little of it, ex- 
cept the protection of the national territory, the punishment of criminals, 
and the maintenance of such essential services as roads and education. 

The American people have always been essentially individualistic, prop- 
erty-loving, self-reliant, and somewhat suspicious of government activity. 
In colonial times, and even later on the frontier, there was also a high de- 
gree of equality. A privileged class of nobles was scarcely known. There 
were some unfree and propertyless persons (Negro slaves mainly in the 
south and indentured white servants in other colonies), but there were few 
if any extremely wealthy families judged by present-day standards, and 
almost every white family either owned or looked forward to the ownership 
of some land and a home. As late as a century ago, Alexis de Tocqueville, 
an observant Frenchman who visited the United States, remarked upon the 
democracy and equality of the people : 

The social condition of the Americans is eminently democratic; this was its 
character at the foundation of the colonies, and is still more strongly marked at 
the present day. . . . It is not only the fortunes of men which are equal in 
America; even their requirements partake in some degree of the same uniform- 
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ity. I do not believe that there is a country in the world where, in proportion 
to the population, there are so few uninstructed and at the same time so few 
learned individuals, . . , . America, then, exhibits in her social state a most 
extraordinary phenomenon. Men are there seen on a greater equality in point 
of fortune and intellect, or, in other words, more equal in their strength, than in 
any other country of the world, or in any age of which history has preserved 
the remembrance. . . 

Individualism and Laisse^ Faire. With ample lands always available 
to the west and south for new increments of population, with most of the 
population scattered thinly over the land and engaged in farming, lumber- 
ing, and trapping, with a population self-reliant to the point of enforcing 
its own laws with gun and noose, with sciences and the arts undeveloped, 
and the standard of living relatively simple and crude, America needed and 
desired but little government. For over two centuries the American people 
retained an equalitarian, rural individualism in which government had but 
few functions to perform, and but little need for large public expenditures. 

Changing Economic Conditions. In the decades since the Civil War, 
conditions have materially changed. Before 1900, homesteaders had taken 
up practically all the desirable farming land available. Pioneering and 
homesteading began to lose their lure. Meanwhile, mining and manufactur- 
ing had grown by leaps and bounds, and were soon drawing nearly all immi- 
grants and much of the natural increase in population. In 1890, 65 per cent 
of the American people were in so-called ^^rural territory’’ — on farms or in 
incorporated places of under 2,500 inhabitants, and only 35 per cent in 
“urban” places. By 1940, 56 per cent were in urban places, and only 44 
per cent in rural territory. This tremendous redistribution of people had 
resulted in extensive abandonment of farms and rural depopulation in some 
places, and in the growth of giant cities and metropolitan areas in other 
places. In 1940, over 36,000,000 persons lived in cities of over 100,000 in- 
habitants each, and over 15,000,000 of these in cities having over 1,000,000 
population each. 

Corporations and Concentration of Wealth. This shift was accompa- 
nied by a corresponding change in occupations and in the distribution of 
wealth. For great portions of the people, work in factories, mines, mills, 
stores, and offices took the place of farming. Instead of continuing as indi- 
vidual operators of small farms, men became parts of great organizations 
employing from hundreds to tens of thousands of employees. Through the 
corporate form of ownership, much of industry and trade had become highly 
concentrated into a few large units— giant steel, Automobile, electrical, rail- 

^ Democracy in America, trans. by Henry Reeve, 2 vols., New York, 1904, vol. I, 
ch. Ill, pp. 33, 39, 40-41. 
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road, utility, packing house, and chain store companies^ Millions of work- 
ers for these corporations did not own any share in the business, and a large 
number had no property in the houses that they occupied. Many were re- 
cent immigrants from southeastern Europe, and had no tradition of property 
ownership and no expectation of becoming owners. On the other hand, 
many of the industrial and commercial workers in American cities still hold 
strongly to individualistic views and believe in the opportunity of all to 
become property owners. 

Rise o£ Modern Capitalism. What has happened to the United States 
is this: An essentially rural, agricultural, and equal! tarian type of individ- 
ualism has changed to an urban, industrial capitalism in which inequality is 
becoming more pronounced. Science, technology, machine industry, urban- 
ism, corporate ownership, and concentrated control of economic goods and 
processes have become the distinguishing marks of the times. Clearly there 
are still in the United States millions of relatively independent, property- 
owning farmers, shopkeepers, mechanics, service enterprisers, small manu- 
facturers, and professional men whose outlook is different from that of 
either the factory worker or the big businessman. Capitalism, or the tend- 
ency toward highly concentrated ownership of the means of production, is 
not yet fully worked out. It has not yet changed the lives or views of every- 
body, particularly in the large classes of owners just mentioned. At the 
same time, all persons are being affected by capitalistic developments. The 
farmer is caught in an especially difficult position because of his inequality 
of bargaining power. The small retail dealer in many places is being driven 
to the wall by the chain store, while many other small businesses are also 
adversely affected by the concentration of industrial and financial power. 
The crushing pressure exerted by the larger and more aggressive corpora- 
tions upon small individual businesses and on workmen has led to the begin- 
ning, at least, of a new attitude toward property rights in the United States. 

Government and Protection of Property. It was well enough for 
Americans in the days of John Locke, and even later, to say that the first 
duty of government is to protect property. Under the conditions then pre- 
vailing property ownership spelled liberty, opportunity, and a chance to im- 
prove the standard of living for all Americans. But when through the cor- 
porate form of organization, some of the most valuable productive equip- 
ment of the land becomes concentrated into the ownership of a small num- 
ber of large corporations, and the actual control of it still more highly con- 
centrated in the hands of a relatively few men in strategic financial and 

^ See A. A. Berle and Gardiner C. Means, The Modern Corporation and Private 
Property, espec. Bk. I, ch. III. 
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managerial positions, then the situation may be greatly changed.® To insist 
now upon the property rights of these great aggregations of capital, and 
their freedom from governmental control, is inevitably to raise the question 
of “human rights” versus “property rights,” not property rights as a means 
of preserving human rights. In short the rise of modern capitalism within 
the framework of old-fashioned American individualism has changed many 
conditions and altered the rules of the game. Opportunities for individuals 
are still numerous, but they are not of the same kinds as heretofore. There 
may be more of some kinds but there are fewer of others. New tensions 
have been created. Farmers and laborers have felt themselves forced to 
organize for self-protection. They have demanded more and more services 
from the government, more and more aid from government in waging the 
economic war against capitalistic forces that seem constantly to threaten 
them. Thus on the one hand the contending forces of capital, labor, and 
agriculture become more highly organized, and more insistent in their de- 
mands, while on the other hand the government is drawn ever more closely 
into the economic struggle. 

NON-ECONOMIC FORCES IN AMERICAN POLITICS 

The economic forces in politics have become so familiar in recent decades 
that it is easy to overlook other factors. There is, as previously stated, the 
Marxian theory that government is founded entirely upon an “economic 
basis,” that the government of the day is only a sort of committee of the 
dominant economic groups, and that the political parties are also wholly 
controlled by the “special interests.” This is the “economic interpretation” 
of government carried to its extreme. But in truth, economic forces alone 
do not control government, nor is government concerned only with them. 
There are other forces and factors that help to direct and control the govern- 
ment, and other things with which it is concerned. 

Popular Traditions and Habits. Even the most ruthless economic 
groups do not often dare to run counter to deeply engrained public tradi- 
tions. The southern attitude toward the Negro was something the north 
could not change, before or after the Civil War, while the northern attitude 
toward the extension of slavery into the territories was based as much on 
sentiment as on economic considerations. The tradition and habit of self- 
government in small communities keeps the framework of local government 
locked in its ancient forms long after economic conditions have made it un- 
suitable to current requirements. Governmental policies with respect to the 
traffic in liquors usually show how one small economic group, reinforced by 
a tradition favorable to drink, overrides the claims of larger economic in- 

* Eerie and Means, op. cU,, Bk. I, chs. IV-VI, and Bk. II. 
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terests. Government and business are both ruled, in fact, by tradition much 
more than is generally assumed. In fact, one of the worst mistakes is to 
conclude (a) that economic forces are united in purpose, (b) that they know 
exactly what they want, (c) that they know what means and methods of 
procedure are necessary to attaining their ends, and (d) that they control 
government always in their own interests. Economists have repeatedly 
shown how farmers as a class suffer from high protective tariffs, but still 
large bodies of farmers in our northern states have supported the protective 
tariff policy through thick and thin. 

Religious Groups and Beliefs. Experience tells us every day, also, that 
men will do things from ethical or religious motives, or from loyalty to their 
churches, that are contrary to their material or economic interests. Church 
organizations are not wholly free from economic entanglements and affilia- 
tions, but certainly these do not explain the special views , on government 
and politics of Methodists, Lutherans, Catholics, and Christian Scientists, 
to take but a few examples. Although it is a mistake to think that every 
member of any church holds the same political views as his fellows, the mem- 
bers of different churches, if not the church organizations themselves, tend 
in the main to take distinct positions in American politics, and these have* 
little or nothing to do with their economic interests. Some willingly sup- 
port parochial schools for their own children at great expense to themselves 
while paying taxes for public schools that their children do not attend. 

The Sentiment of Nationalism. The feeling of nationalism in its vari- 
ous manifestations, and the related feeling of patriotism or love of country, 
are powerful forces in politics which also may have little or no connectioit 
with economics. The modern developments in Japan, Italy and Germany 
show how thoroughly the nationalistic spirit can be aroused, and how it can 
control the policies of the government. Such nationalism leads nations 
upon the path of excessive armaments at great cost to the people ; and then 
to recoup the cost come warlike and imperialistic enterprises that usually 
net little or nothing, but leave the people poorer than they were before. 

Patriotism. The sentiment of nationalism, especially in its exaggerated 
forms, usually has at bottom a great deal of hatred against other peoples. 
Patriotism, on the other hand, is free from hatred, and expresses itself in 
acts for the national welfare. When danger threatens the nation, from any 
cause or source, millions of young men and women come forward to volun- 
teer their services and if need be their lives for the national defense, without 
thought or hope of economic reward. Those who thought that patriotism 
was dead in the United States, and that American democracy was decadent, 
must have been astounded at the loyalty and unity displayed by Americans 
following the Japanese attack on Pearl Harbor. 
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■ Humanitarianism. Like patriotism, and not easy to distinguish from it, 
humanitarianism, the spirit of public service, and the desire of men to do 
some unselfish good to their fellow men cannot be neglected as a force in 
politics. There is evidence, indeed, that the strength of these sentiments 
is increasing in all democratic countries, and that without them politics 
would be merely a pull and haul of contending special interests. Jeremy 
Bentham, an English contemporary of Jefferson’s, a great law reformer in 
his day, taking his stand upon the principle of human selfishness, said, in- 
deed, that examples of altruism or disinterestedness among men are as rare 
as cases of insanity.^ Patriotism and humanitarianism may be scoffed at by 
such ultra-realists, but that these sentiments are potent forces in American 
life cannot be doubted. A whole host of great organizations labor year in 
and year out for the improvement of government and the promotion of hu- 
man welfare. Perhaps no people ever had more volunteer, cooperative ef- 
fort of this kind. This is strong evidence of both the virility of democracy 
and of its close connection with high ethical motivation. It is such senti- 
ments as love of country and love for one’s fellow men that democracies 
need always to encourage. 

The motivations to political action outlined above are such as animate 
and lead to the organization of whole groups. In addition some mention 
should be made of individual political ambition. 

Political Ambitions. Democratic government offers opportunities for 
political advancement that no other system can. From the presidency down, 
there is a great variety of elective and appointive offices that are open to 
any qualified citizen. Personal ambition to hold such office, or to influence 
government through political organization, leads many men and not a few 
women into an active political career. - Whether power, or prestige, or the 
emoluments of office are at the roof of such ambition, its importance as a 
driving force in carrying on the work of government should not be over- 
looked. Like the ambition to succeed in business or in a profession, it is a 
wholly honorable ambition, and most so when it is mixed with a strong 
desire to promote the public welfare. It is for the voters to judge whether 
a man’s motives and actions are primarily selfish, and whether his abilities 
measure up to the office he seeks, and then to vote accordingly. 

Regulators of Conflicting Interests. In an active society where so 
many groups and individuals constantly put forth claims for special con- 
sideration there is need for a variety of regulative ideas and institutions. 
Most important of these is the system of government itself, and it is in- 
teresting to note how men upon entering government usually develop a 

® Geza Engelmann, Political Philosophy from Plato to Jeremy Bentham, XIII. 
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sense 'of community responsibility. Whatever special interest they fostered 
previously, they find that as public ofiicials they must give due weight to 
the claims of other groups as well in making decisions. The system of 
political parties to be described in the next chapter is also a harmonizer 
and regulator to some extent of opposing interests. Another great influence 
in this direction is what is called public opinion. These three major regu- 
lators, the government, political parties, and public opinion, are closely re- 
lated to each other in the process of democratic government. 

The Democratic Political Process. With its aim to promote both indi- 
vidual and general welfare, and its confidence in the ability, intelligence, 
and good will of all the people to make some contribution to this end, democ- 
racy allows freedom of thought, speech, press, and radio as means of draw- 
ing out full discussion and the best ideas. Dictatorships with their contempt 
for popular intelligence and free discussion, put iron restrictions on criticism 
of the government and also forbid another freedom that democracies permit, 
namely, freedom of association. In the United States, for example, there 
is almost unlimited freedom for men to band together for any and every 
purpose except crime and subversive activity. 

The result is a political process that is normal to democratic methods of 
meeting human needs, and that usually follows these steps : ( i ) First certain 
individuals, or even a single one, feeling a certain need or having some 
grievance, begin to talk about it. (2) This soon results in the formation of 
a special interest group or organization which, though purely local at first, 
may soon spread till it covers the state or the nation. How many thousand 
such groups are now in existence it would be impossible to say. (3) These 
groups put forward their ideas first within the circle of those directly con- 
cerned and later to a wider public. They want to get the people generally 
and the government to espouse their cause. (4) As a result their ideas get 
taken up for discussion in public meetings, newspapers, pamphlets, radio 
broadcasts, and many other ways. (5) At this point a more general or 
“public” opinion begins to form as to their claims and ideas. (6) If the 
matter is one calling for public or governmental action, political leaders and 
parties may be induced to espouse the new proposals. (7) If this is done 
the next steps are nomination and election of public ofiicers to carry out the 
idea, and the regular processes of government, (8) legislation, (9) adminis- 
tration, and ( 10) adjudication, naturally follow. Thus the idea of a single 
citizen as to old age pensions or a local public improvement, for example, 
becomes an established policy and function of the government. This is the 
democratic process of promoting individual, group, and general well being. 

Public Opinion, What is this thing called public opinion that is such an 
important link in the whole democratic process? To some it suggests that 
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there is a ^^public” or a ^'group mind^' distinct from the minds of individiiais. 
Modern psychology is very skeptical of this notion. It is only individuals 
that truly have minds and opinions, but when many individuals hold the 
same idea or opinion, it has a potency that it otherwise would not have. 
A public opinion may be defined then as an idea or opinion concerning a 
public matter held by a considerable number of persons in the same com.- 
munity or country. Presumably to be effective it should be held by a ma- 
jority, but that may not always be the case. 

Some ideas like respect for law and order, the rights of private property, 
and the American flag have been held so long and by so many persons as to 
be traditional. One hardly needs to give reasons for such views. An over- 
whelming public opinion supports also such ideas as free public education 
and the separation of church and state. As to other ideas the favorable 
majority may not be so impressive, and when new proposals are put for- 
ward it is always a question as to whether a majority public opinion will 
ever be obtained — ^and if once attained, as in the case of prohibiting the 
liquor traffic, whether it will hold for any length of time. 

Importance o£ Public Opinion. Writing over fifty years ago, James 
Bryce expressed the view that public opinion was the ultimate force in the 
United States and the real ruler of the country.^® This is not the only theory 
as to the ruling power in America. Some have asserted popular sovereignty 
or the rule of the people in a direct sense; others have asserted that the ^in- 
visible government’^ of party leaders and bosses rules the United States ; 
and some have said that the American government is controlled by “big 
business,” or “privileged business” or “Wall Street.” If words mean any- 
thing these statements cannot all be true. In any case Bryce’s statement 
as to rule by public opinion was rather long neglected, but with the rise of 
the study of psychology and the development of research into men’s atti- 
tudes and opinions, the idea has been revived. Today there is a large group 
of scholars, public officials, and businessmen who emphasize the reality of 
rule by public opinion. Many of them are engaged constantly in plying 
people with “straw-ballots,” questionnaires, and interviews, to learn what 
people think, what they like to buy, and how they intend to vote. Polls of 
public opinion and efforts to measure attitudes have in little more than a 
decade become matters of daily comment in the press and of full-time em- 
ployment for many persons. 

Sources of Individual Opinions. “Public opinion” is to be discovered, 
then, by finding what the majority of individuals think, or say they think. 
But before too much weight is given to public opinion as the real ruler of 
America, the question should be asked: “How do individuals get their opin- 

James Bryce, The American CommonweaUh, Tt I, ch. I, and Ft IV, 
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ions and attitudes?” Are they generated spontaneously within the indi- 
vidual mind, or does the individual get his ideas from outside? There is 
little doubt that the streams of ideas and suggestions that constantly pour 
in upon the individual are somehow modified within him by the stock of 
ideas, attitudes, and prejudices that he already has. No two persons get 
from a speech or an advertisement exactly the same impression. This factor 
aside, however, it is clear that people get their ideas and opinions very 
largely if not entirely from their environment. From early family life, 
community traditions, schools, newspapers, magazines, books, the radio and 
the movies, roadside billboards and campaign speeches, advertisements and 
handbills, the suggestions made by friends and others, come the ideas and 
attitudes that men call their own. 

Propaganda in the Formation of Opinion. This being the fact, it 
did not take politicians long to learn that opinions can be created, Plato in 
the Republic showed how by censorship and allegories young and old could 
be taught to believe what the rulers thought they should believe. -No 
doubt there was organized propaganda even earlier. In modern times 
propaganda, which may be defined as the spreading of ideas that men want 
people to believe, regardless of whether they are true or not, has become 
one of the chief weapons of all organized groups, including the state itself. 
Under dictatorships the right to propagandize becomes practically the 
monopoly of the government; everyone else must submit to censorship. 
Where speech, press, and radio are free, every group and every individual 
may engage in propaganda, i.e., may participate in forming the opinions of 
others to conform to a desired pattern. Propaganda is, therefore, a con- 
tinuous factor in the making of opinions, and under its influence people 
are constantly, though sometimes unconsciously, changing their attitudes 
and ideas. 

Resistance to Propaganda. The power of groups and interests to cre- 
ate a favorable opinion is not unlimited. There are many individuals who 
read little or nothing, and who seldom listen to the radio or come under 
other agencies of propaganda. Others have their minds closed by prejudice 
or early conditioning, and are almost impervious to new suggestions. The 
most educated groups in the community are highly sensitive and resistant 
to certain kinds of propaganda, especially of the commercial kind. Then, 
too, rival interests provide conflicting propaganda, so that one side to some 
extent cancels the work of the other. 

Propaganda and Other Causes of Changes in Opinion. Nevertheless, 
there is constant change in the opinions of the people. Sometimes it is very 
slow; at other times it comes with surprising rapidity. The remarkable 
change of opinion on national prohibition between 1919 and 1933 is a case 
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in point. Advances in science cause some of the change, particularly when 
the new knowledge is applied in the development of some great industry, 
such as automobiles or the radio. Natural calamities are often potent ; the 
great drouth of the 1930’s changed many ideas as to the proper land policy 
for the United States. There are other causes, too, and among these propa- 
ganda must be counted as one. So important indeed has propaganda’ be- 
come that every large organization, including government departments, na- 
tional associations, large interest groups, and great single industries, main- 
tain their public relations or publicity departments. The form in which the 
reports of their activities go out to the public is exceedingly important — 
important because they can create a favorable or an unfavorable public 
opinion. 

Influence and Importance of Public Opinion. It appears then that 
public opinion is not an independent, self-operating and self-generating 
force in the community. On the contrary, it is something that can be cre- 
ated, within limits, by interest groups of all kinds. It is a result as well as 
a cause. It is but one of a series of steps or forces in the democratic process 
as a whole. It is important, or better say the “prevailing opinion” is im- 
portant, because it marks, or sets, the main lines of public policy. But of 
course there are countless little acts of all branches of government upon 
which there simply is no public knowledge or interest, minor details to 
which the public is indifferent. In the settlement of many such matters, 
special interests of all kinds have their say, men demanding pensions, cor- 
porations claiming tax refunds, and countless others of similar nature. 

How Opinions Are Expressed. There are many ways in which opin- 
ions may be expressed, opinions of individuals, of groups, of popular ma- 
jorities. It is unnecessary to list all the ways of expressing opinion, but 
at least the methods most commonly used by individuals and groups in 
their attempts to influence the government should be noted. 

I. Legally Binding Expressions of Opinion. Some expressions of opin- 
ion are public, legally authorized, and more or less binding on the appro- 
priate branches of the government. These include both the primary elec- 
tions at which candidates for public office are nominated and the final elec- 
tions at which public officials are chosen. While it is not always clear what 
the mandate of the people is in turning out some officials and electing others 
in their places, campaigns usually bring out some differences of policy suffi- 
ciently so that the vote for the winning candidates can be interpreted as 
giving public approval to their policies. Included also under this heading 
would be referenda, or elections directly on public measures; state consti- 
tutions, constitutional amendments, statutes, and local charters and ordi- 
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nances. The initiative and referendum may properly be considered as 
means of ascertaining public opinion in legally binding form. 

2. Unofficial Expressions oj Opinion. Other expressions of opinion are 
more or less private, unofficial, not binding on the government, and repre- 
sentative usuall}^ of the views of minorities. Under this heading would 
come resolutions adopted at mass meetings, the petitions of organizations, 
the statements made by lobbyists for such organizations, letters, and tele- 
grams to public officials (often sent at the solicitation of propagandists), 
visits of delegations and individuals to their representatives and to gov- 
ernment departments, unofficial straw votes, letters to the newspapers, 
newspaper editorials, and a host of others. These require a great deal of 
sifting, for often they represent the views of “cranks” and “lone wolves” 
who in no sense voice a generally held opinion. 

A fundamental difference between the two classes of expressions of pub- 
lic opinion appears upon analysis. The first group includes only final ex- 
pressions of a sort of public or majority will They are decisions in legal 
form, and binding upon the government. They take place in the regular 
course of governmental operations, and will be considered in their appro- 
priate places in the process.^^ The second group of expressions of opinion 
take place mainly outside of government and are directed to it. They are 
expressions of individual and group opinions and they fall far short of being 
public and general. 

Polls on Candidates. In recent years so-called “straw votes” and “polls 
of public opinion” have come into great prominence, particularly at the 
time of Presidential election campaigns. A straw vote may be defined as 
an unofficial sampling of the voters^ voting intentions prior to the regular 
election. It is usually confined to high offices, such as President and gov- 
ernor. A poll of opinion is an unofficial sampling of people’s opinions on 
some question of public concern. It is different from an attitude study, 
which is usually a more refined analysis of all shades of opinion on a 
question. 

Straw votes had been tried in many cases early in the century by news- 
papers, politicians, gamblers and others who wanted to know in advance 
how an election was likely to goP The Literary Digest, a weekly magazine, 
conducted the first great poll on a Presidential election in 1916, and re- 
peated it every fourth year thereafter through 1936. Despite the crudity 
of the mail-ballot method used, the poll was fairly successful as a means 
of predicting the general outcome of the election until in 1936, when it 

^^See clis. 23, 24, 29. 

E. Robinson, Straw Fote, 1932; ibid., “Recent Developments in the 
Straw Poll Field,” i Pub. Opin. Quar., 45-56 (1937)* 
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went completely wrong. Since then the Digest has ceased publication. In 
the 1936 and 1940 elections, Fortune magazine and the x^raerican Institute 
of Public Opinion (Dr, George Gallup) conducted polls of considerable 
significance and predictive accuracy. (Both the latter polls use the inter- 
view method on small carefully selected samples of people.) In 1940 both 
tended to underestimate the Roosevelt or Democratic vote in the north 
but the Fortune poll overestimated the Democratic vote in the South suffi- 
ciently to reach the figure of 55.2 per cent, which was just .2 per cent over 
the 55 per cent vote Roosevelt received.^" State by state the Gallup poll 
was very close to the actual results, but its national average was 2.4 per 
cent below the actual Roosevelt vote. Man}?' persons have expressed con- 
cern lest these polls have an undue influence on voting and become subject 
to manipulation by the parties. There is as yet no important evidence of 
any such results in the polls mentioned, but some of the partisan polls have 
shown surprising distortion. 

Polls on Issues. In addition to the polls on candidates for high offices, 
both Fortune magazine and the American Institute of Public Opinion, as 
well as other agencies, sample the opinions of people on a wide variety of 
public questions. Because no election follows these polls, as a rule, it is not 
easy to know how accurate they are in testing the people’s views. Much 
depends on the sample chosen from the population, on the way in which 
questions are put, and on the ability of the interviewers. Suffice it to say 
that many public leaders including high officials and legislators are com- 
ing to rely more and more on such polls as guides to the public mind, and 
are gauging their actions accordingly. In this way, perhaps, public opinion 
is becoming even more influential than in the past.^"* 
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A CRITICAL point in the whole democratic process and a chief danger 
spot is that at which the opinions dr ideas of groups of private in- 
dividuals are translated into public policies. There is no such problem in 
any dictatorship, for there the dictator or a small ^^elite^’ class remains con- 
tinuously in power and makes all the decisions as to what government and 
people shall do. In democracies the problem has many, sides. For example, 
how can the people be sure that a true majority really insists upon a new 
measure? Is it certain that any private group, even if a majority, is pro- 
posing something that is really in the public interest? When any such 
group is given power over the government to carry out its plans, what as- 
surance is there that the group will not subvert or overthrow the existing 
constitution and make itself into an oligarchy or dictatorship? Majority 
rule, the general welfare, and democracy itself are all in the balance when 
any group takes over control of the government in a democracy. 

In recent decades a number of democratic governments have been over- 
thrown and changed to dictatorships by parties that came in according to 
the forms but without the spirit of democracy. Nevertheless democracies 
must “live dangerously^’ and constantly risk their very existence by entrust- 
ing the powers of the government to new parties ; there would be no 
democracy if one party remained continuously in power. And the accepted 
device in all democratic regimes is that of tolerating the formation of 
political parties, any one of which may take over the control of govern- 
ment by winning the election. 

Political Party Defined. A political party in a defnocracy is a body of 
individuals organized to. gain control of the government by peaceful, polit- 
ical methods, and to use that control to promote the general welfare by 
constitutional means according to its own program. The program need 
not be entirely public and unselfish; a party is still a party even if one of 
its aims is to get and hold public jobs for its own members. Several points 
about this definition need to be stressed. 

Party Aims and Principles. The primary aim of a political party is to 
gain control of the government by peaceful, political methods. This means 
in practice that parties present slate^i candida^tes fpr public office and 
endeavor to get them elected. This is the characteristic function of politi- 
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cal parties, and it distinguishes them from ''pressure groups/’ "blocs” and 
other politically active organizations. A pressure group or "interest group” 
is generally a body of individuals organized to promote by suasion, agita- 
tion, and pressure, some special interest of its members, such as their line 
of business or a single type of reform. A "bloc” in American political 
parlance is a group of legislators in Congress or state legislature organized 
without regard to party lines to carry through the legislative program of 
some interest group. As a rule neither a pressure group nor a bloc puts up 
its own candidates for office, but many pressure groups make known their 
preferences among the party candidates. 

Another characteristic of a true party is its loyalty to the constitution. 
It proceeds by means of persuasion, education, and propaganda rather than 
by violence, and it aims to work within the existing constitution. This 
means that if it wins the election it will so conduct itself in office as to 
preserve the right of free elections, and not to prevent the opposition from 
ousting it after the latter wins some subsequent election. If it loses any 
election it will struggle along as a "loyal opposition”— loyal to the consti- 
tution and to the principle of majority rule — and be prepared to take office 
again whenever it wins. This is the fundamental understanding of all 
democratic government by parties. Any group that masquerades as a 
party yet fails to accept this understanding is essentially a revolutionary 
faction, not a political party. Such were the Fascists in Italy and the 
Nazis in Germany when they came into power and destroyed popular rule 
in their countries. 

Party government had been long developing in England and America 
before this principle was fully understood. George Washington in his 
Farewell Address strongly denounced "the Spirit of Party generally” and 
warned that 

However combinations or associations of the above description may now and 
then answer popular ends, they are likely, in the course of time and things, to 
become potent engines, by which cunning, ambitious, and unprincipled men will 
be enabled to subvert the Power of the People, and to usurp for themselves the 
reins of government, destroying afterwards the very engines which have lifted 
them to unjust dominion. . , , 

In the light of what happened in Italy and Germany these words have a 
prophetic ring, and Americans should not deceive themselves into think- 
ing that "it cannot happen here.” Every group claiming to be a party and 
demanding the right to a place upon the ballot should be subjected by the 
voters to a most careful analysis of its nature and purposes. Revolutionary 
factions, groups whose avowed or concealed true aim is to overthrow demo- 


342 THE POLITICAL PROCESS 

cratic methods and to set up a dictatorshipj have no moral right to a place 
on the ballot. 

True political parties, be it further noted, are essentially private organi- 
zations. They are today much regulated by law, and they perform some 
public functions, but formally they are not part of the government. In 
democracies there are generally two or more of them, and new ones can 
be created by the acts of private citizens. In the so-called “one-party” 
regimes of the present-day dictatorships, the officially approved party really 
is the government although administration is in other hands under its con- 
trol Membership in the party is strictly controlled and limited. Since no 
other party is tolerated, there is in fact no party system in dictatorial 
regimes. 

Parties Become National From the beginning of American history, 
parties and pressure groups have appeared from time to time as actors of 
important roles. They existed in a sense in each of the colonies, and con- 
tinued through constant changes in the states. Then as common problems 
arose and governmental organization began to overlap state lines, national 
parties began to emerge. The committees of intercolonial correspondence 
which paved the way for the Revolution represented a national party in 
the process of formation. Ever since that time there have been national 
parties with national names, composed of state parties of the same names, 
and the latter in turn have had their local subdivisions in the counties, 
cities, villages, towns, and voting precincts. Here and there on occasion 
one finds separate state parties, i.e., parties that are not simply constituent 
elements of a national party, and also municipal parties that are not parts 
of any state or national party. These are exceptions to the general rule, 
however, and are likely to be temporary, for they violate the principle of 
economy of effort. It is much easier and simpler for lay citizens, and for 
politicians, too, to belong to just one party for national, state, and even 
local purposes. 

Unity of Parties Through All Levels of Government. This integra- 
tion of parties, from the national level down to the smallest voting precinct, 
has been one of the most important factors in unifying the nation, just as 
it continues to be a potent force in bringing about the cooperation of na- 
tional, state, and local governments in common endeavors. From the point 
of view of the party leaders and workers, the problem of government is a 
unified one. There is a program to be carried out, and whether it is done 
by national, state, or local authorities, or by a combination of them is to 
some extent a matter of indifference. Likewise, when the party worker is 
to be rewarded with a public position, he is not always deeply concerned 
whether it is in the national, state, or local government. Thus the same 
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local party organization will have, more or less at its disposal, positions at 
all governmental levels, assuming that the party has been victorious at ^1 
levels. 

No attempt will be made here to write a history of American parties. 
That subject is familiar to all who know the history of the United States.^ 
For convenience of reference only, the following major divisions of party 
history may be noted : 

1. 1788-1800, Federalist supremacy and organization .,pf opposition 

2. 1800-1S28, Democratic-Republican supremacy 

3. 1828-186^ Democratic supremacy, with Whig and other opposition 

4. 1860-1872, Republican supremacy, Civil War, and attempted Recon- 
struction 

5. 1872-1896, Republican supremacy, strong Democratic opposition 

6. 1896-1912, Republican ascendancy assured 

7. i9i2-i929^emocratic victory, World War I, and reaction 

8. 19^6^1932, Eppublican^^feturn to normalcy,” prosperity, and depres- 
sion ^ 

9. 1932- '^Democratic “Roosevelt revolution,” New Deal, World Wat 
II, and its aftermath. 

Besides the two major parties, Democratic and Republican, there are to- 
day about five minor ones. 


PARTY MEMBERSHIP 

Nature of Membership. A party is a voluntary association of individual 
members. As a rule these members are citizens and voters, although un- 
naturalized foreign-born persons are sometimes active in party affairs. But 
are all those who vote the party ticket trulyv party members? In 1940 
Franklin D. Roosevelt received over 27,000,000 votes for the Presidency: 
were all these cast by Democratic party members? Obviously not, for in 
the Congressional and state elections the distribution of votes as between 
Democratic and Republican candidates was in many cases quite different. 
There are millions of voters who vote independently, and who would not 
admit having a membership in any party. 

Regular Party Voters. But what about the additional millions who 
regularly vote the ticket of one party: are not they members of the party? 
In a vague sense, perhaps they are, but their bond of membership is cer- 
tainly a slender one. A member in any other organization would nor- 

^ For brief summaries of American party history see E. M. Sait, American Parties 
and Elections j Xev, ed.j 1939, chs. X, XI; H. R. Bruce, American Parties and Politics ^ 
rev. ed., 1932, chs. IV-VII; P. H. Odegard and E. A. Helms, American Politics^ chs. 

■ii-iv. • ■ 
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mally go through a formal step of joining the organization, and would at- 
tend meetings and participate in the work done. He would serve on com- 
mittees, or do some other service for the group. In the case of most Demo- 
crats and most Republicans, this is not true at all. Being a Democrat or a 
Republican is about the most casual thing in the world. There is no act 
of joining the party, no pledge to uphold the party and its principles, no 
payment of dues, and little or no performance of party functions. If this 
be membership, it is certainly a very attenuated thing. 

Real Participant Members. Clear thinking on this subject wmuld seem 
to require a different view of membership. The latter would be limited to 
those who actually participate in the work of the parties. As a minimum 
there should be membership in a political club affiliated with the party, 
attendance upon club and party meetings and caucuses, and some partici- 
pation in the party’s work. For these reasons it seems better to think of 
the person who merely votes the party ticket as one of the unorganized body 
of voters, as a supporter and not a member of the party, even though he 
officially registers as a Democrat or Republican, and to think of the party 
as being composed of only those who are definitely organized, i.e., partici- 
pants in the work of the organization in some other sense than merely as 
voters. Neither of the major parties would consist of much more than a 
million members, under this view, if indeed either has that many. 

Membership in Minor Parties. The minor parties are in a somewhat 
different position, but the same reasoning can be applied to them. The 
Socialist party candidate for the Presidency received 267,000 votes in 1928, 
884,000 in 1932, 187,342 in 1936, and 99,557 in 1940. Certainly party 
membership did not fluctuate in this way. Indeed, the smallest of the 
four votes represented far more than the party membership, for the So- 
cialist party has a definite enrollment of members with payment of small 
dues, and the membership figure reported in 1934 was only 22,861. Never- 
theless the minor parties differ from the major parties in this, that they are 
composed of zealous workers who are not afraid to face public opprobrium 
in working for what they consider a worthy cause. Hence they have prob- 
ably a larger proportion of actual members to votes cast than do the major 
parties. They have, also, a definite enrollment of members as a general 
rule. 

BASES OF PARTY DIVISIONS 

What is it that induces men to vote for different political parties? Why 
are some men and women Republicans, others Democrats, others Socialists, 
or Farmer-Laborites? There appear to be three broadly different lines of 
explanation: First , those based on economic considerations ; second j those 
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that consider other environmental factors ; and third, those that are based 
upon the supposed inherent or innate dispositions of individuals. 

Economic Bases o£ Parties. James Madison in a notable paper in The 
Federalist^ while recognizing other causes of faction or party, asserted : 

The most common and durable source of factions has been the various and 
unequal distribution of property. Those who hold, and those who are without, 
property have ever formed distinct interests in society. Those who are creditors, 
and those who are debtors, fall under a like discrimination. A landed interest, a 
manufacturing interest, a mercantile interest, a moneyed interest, with many 
lesser interests grow up of necessity in civilized nations and divide them into 
different classes, actuated by different sentiments and views. The regulation of 
these various and interfering interests forms the principal task of modern legis- 
lation, and involves the spirit of party and faction in the necessary and ordi- 
nary operations of the government.^ 

This classic statement presents, as a matter of fact, two different phases 
of the economic interpretation of parties. On the one hand there is the 
struggle between the “haves” and the “have-nots,” a vertical struggle be- 
tween different classes in the same community. This “class struggle,” of 
Which Socialist and Communist writers have made so much, can take place 
in any city, state, or nation, no matter how small or how large.^ But in a 
country of any considerable extent, there are also sectional or regional 
interests within the class of the “haves,” as well as somewhat similar divi- 
sions geographically among the “have-nots,” In the United States concen- 
trations of manufacturing, mining, commerce and finance, wheat farming, 
corn-and-hog farming, dairying, and cotton farming, for example, are found 
in different sections of the country. These different sections and classes 
do not have identical interests. Mine owners, bankers, manufacturers, and 
farm owners come into frequent conflicts over the prices at which their 
products and services are to be exchanged, while different groups of farmers 
produce rival and competing products. Some interests benefit from a pror 
tective tariff, others lose by it. Professor A. N. Holcombe has made a 
very impressive presentation of the sectional character of American party 
divisions, without neglecting the effect of the struggle between upper, mid- 
dle, and lower classes.^ Broadly speaking, the sectional analysis is primarily 
a description of how voters vote by regions and not an explanation of why 
they do so. Neither wheat farmers nor cotton farmers have benefited 

^ The Federalist, IL. 

- ''"^'See-ch.^ 20: ■ 

^The PoliUcal Parties of Today, York, 1925; The New Party Politics, New 
York, 1933; and ch. I in The American Political Scene, ed. by E. B. Logan, New 
York, 1936. 
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appreciably from a protective tariff, but the wheat farmers have generally 
supported the party that upholds a high tariff, while cotton farmers have 
voted in the opposition. Furthermore, wheat farmers on adjoining farms 
vote opposing tickets, while Negro cotton farmers, when given a chance, 
vote against the party of their white cotton-raising neighbors. 

Non-Economic Factors Inducing Party Support. Professors Mer- 
riam and Gosnell, in a more eclectic treatment of American parties/*^ group 
^^class divisions’^ and “sectionalism” along with “race and creed” under a 
single broad heading in their analysis of the “elements in the composition 
of the party,” and then proceed to find four other factors as well, namely: 
“hereditary allegiance”; leadership and personalities; the continuing “or- 
ganization” of the party ; and common principles and policies. Why should 
southern Negroes be practically all Republicans and southern whites nearly 
all Democrats? Partly there is the antagonism of race, which of course has 
some economic basis, too; and partly there is the “hereditary allegiance” 
of Negroes of later generations to the party that freed their forefathers, 
and the hereditary allegiance of southern whites to the party of their 
fathers. Many men and women are, so to speak, born into certain parties, 
north as well as south, and remain there, i.e., continue to vote for the same 
party name or label, long after their economic interests have changed. Lead- 
ership, too, is important. The leadership of Theodore Roosevelt drew mil- 
lions of former Republican supporters into the ranks of the Progressive 
party in 1912 ; the leadership of Franklin Roosevelt has drawn other mil- 
lions of so-called Republicans into voting the Democratic ticket. 

Party Workers. Then, too, the party organization is always at work, 
and hard at work in the “close states,” to keep voters in line, while the 
organization itself, i.e., the true membership of the party in the strict sense 
discussed above, supplies a considerable fraction of the total vote cast for 
the party. A part of this membership has little other motivation than to 
be with the winning party so as to be able to share in the offices and politi- 
cal power. The politicians can be Democrats, Republicans, or anything else, 
provided the party offers a good chance to win. 

Principles and Policies, Common principles and policies have a con- 
siderable weight with the mor^e idealistic elements in the community. There 
are many fairly independent voters who will vote for a party’s candidates 
because the party offers civil service reform, or a certain foreign policy, 
without regard to their own economic interests. This is a factor in the vot- 
ing population that cannot be entirely neglected. 

Innate Qualities or Dispositions. Other writers, of whom A. L. Lowell, 
former president of Harvard University, is one, have found the tendency of 

^ The American Party System, chs, 1, 11, 
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men to go into different parties to be deep-planted in their dispositions.® 
President Lowell grouped men first into two major groups, depending on 
whether they were generally contented or discontented with the world and 
their place in it. Each of these groups, the contented and the discontented, 
he divided again into two parts, according to whether the individuals are 
disposed to be sanguine, i.e., hopeful of improving their lot, or not san- 
guine. Thus he arrived at a four-fold party division among men as normal, 
as follows: 

1. Discontented and hopeful, Radicals. 

2. Contented and hopeful, Liberals. 

3. Contented and not sanguine, Conservatives. 

4. Discontented and not sanguine, Reactionaries. 

A governing combination of the first two would be progressive, of the last 
two unprogressive ; while a combination of the second and third would be 
stable, and one of the first and fourth would be unstable. 

This is only one theory of party divisions based on human attitudes and 
psychology. All such theories suggest that party divisions may be largely 
irrational. To think of men as knowing perfectly their own interests and 
then acting accordingly, in a wholly rational way, is absurd in the light of 
modern knowledge of human behavior. Two workers in identical positions 
at adjoining machines may be one a Republican, the other a Socialist. The 
explanation of their party affiliations and political attitudes is not easily 
found, and very seldom is it a single, simple explanation. 

PRESENT PARTIES AND ACTUAL DISTRIBUTION OF STRENGTH 

Available Parties. The major parties in the United States today are 
the Democratic and the Republican. The minor parties active in national 
politics are the Socialist, Communist, Socialist-Labor, Prohibitionist, and 
Farmer-Labor, plus the more localized American Labor party, associated 
with the C.I.O. There are also distinctive state parties from time to time, 
parties without formal national affiliations. 

Dominance of Major Parties. How completely the two major parties 
dominate the country as a whole is shown by recent votes for Presi- 
dential candidates and the number of members elected to Congress.^ Roose- 
velt got 54.7 per cent of the 1940 total, Willkie (Republican) 44.8 per cent, 
and all others combined less than one-half of one per cent. In Congress 
only two Senators and six Representatives were other than Democrats or 
Republicans in 1941. This is the normal situation, although temporary 

^ Public Opimon in War and Cambridge, Mass., 1923, ch. VII. 

TM World AlmanaCy i(^4S, and earlier years, supplies many of these figures. 
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party splits in 1924, when many Democrats and some Republicans voted 
for La Follette, and in 1912, when the Republican party was split by the 
secession of the Progressives, following Theodore Roosevelt, resulted in 
three parties dividing the bulk of the vote. 

The same situation appears in the distribution of party strength in Con- 
gress. Since before World War I, with the two houses having 531 mem- 
bers together, there have never been more than nineteen members belong- 
ing to parties other than the two major ones, and normally there are less 
than ten such members, or less than two per cent. Of the seven in the 
1941-42 Congress, four were Progressives (Wisconsin) and one each Inde- 
pendent, Farmer-Labor, and American Labor. Nominally, at least, all the 
other members were Democrats and Republicans, A series of minor parties 
that together poll so very small a percentage of the total vote may not 
appear to be worthy of discussion. Their importance is, however, consid- 
erably greater than their numbers would suggest. As propagandists for new 
ideas they are relatively much more active than the major parties. Their 
ideas, furthermore, are sometimes taken over by the major parties. Since 
most of the minor parties are rather ^To the left” of, that is more radical 
than, the major parties, there is always the chance that they will combine 
to form a new left-wing combination.® 

The Weaknesses of Minor Parties. The history of the several minor 
parties reveals the most important obstacle to the success of such a coali- 
tion. That obstacle is the constant tendency toward internal dissension and 
schisms within each of the minor groups, as well as a strong habit of de- 
nouncing each other. The Communists have been split between Stalinists 
and Trotskyites, the Socialists between right- and left-wing groups, and the 
state Farmer-Labor parties do not cooperate with the national organiza- 
tion. Most of these parties lack the backgrounds, the traditions, and the 
network of local workers and organizations that would give them stability. 
Whenever they build up strong state or local organizations, as in the case 
of the parties in Wisconsin and Minnesota, their interest in holding onto 
the offices they have attained helps to prevent them from going off on strong 
crusading movements with other groups. 

The membership of the Communist and Socialist groups seems to be con- 
centrated especially in a few large cities, notably in New York, Detroit, 
and Chicago, and it is composed largely of wage earners, among them many 
of foreign birth. The mid-western Farmer-Labor and Progressive parties 
include also many city wage earners, of the unionized and more class- 
conscious group, and considerable numbers of the poorer and more discon- 

^See J. R. Starr, “Labor and Farmer Groups and the Three-Party System,” in 
Southwestern Soc, ScL Quart, ^ vol. XVII, No. i (June, 1936). 
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tented farmers. There are many difficulties, of course, in keeping farmers 
and laborers working together in harmony, for their interests often conflict, 
but the many predictions of the breakup of these parties from this cause 
have not been fully realized. 

Areas of Party Strength. In the election of 1932, Franklin Roosevelt 
! carried all but six states: Pennsylvania, Delaware, Connecticut, Vermont, 

New Hampshire, and Maine. In the tidal wave of votes that re-elected him 
in 1936, only Maine and Vermont stood by the Republican party. In the 
face of such a nationwide sweep to the Democratic side, it looked as if the 
old information as to the distribution of party strength was no longer valid, 
while the Democratic percentage of the vote rose from 40 per cent in 1928 
to over 60 per cent at its peak in 1936. The 1940 election showed the begin- 
ning of a reverse swing. The Democrats obtained 55 per cent of the vote 
that year and only 53 per cent in 1944. The Republicans carried only two 
states in 1936, ten in 1940 and twelve in 1944. 

Prior to this great shift of voting strength, the Republicans were almost 
sure to carry, in a Presidential election, all the New England, middle Atlan- 
tic, and north central states as far west as the Dakotas, Nebraska, and Kan- 
sas, with a few Mountain and Pacific coast states. They could also occa- 
sionally pick up a few border states, like Kentucky and Tennessee. At the 
same time the Democrats normally carried city and Congressional district 
■ elections in some of the larger cities of the northeast, notably in Boston, 

New York, and Baltimore, and state elections from Maryland to Massa- 
chusetts frequently went to the Democrats. Ohio and Indiana were also 
“close states” in a number of elections. Curiously the larger cities from 
St. Louis and Chicago to Pittsburgh and Philadelphia, including Cleveland 
and Cincinnati, usually went Republican, while other cities of the northeast- 
ern section leaned to the Democratic side. In the same period the Democrats 
were usually sure to carry the states from Virginia and Tennessee south and 
west as far as Texas and Arkansas, had an even chance in some of the Moun- 
tain states, and a better than even chance in a few border states like Mary- 
, land, Kentucky, and Oklahoma. On the whole the Democratic party was 

the minority party from the Civil War on; the elections of Cleveland (1884 
and 1892) were exceptional, while Woodrow Wilson was elected in 1912 as 
I a result of the Republican-Progressive split. There was little or nothing “in 

i . the cards” to foretell the tremendous effect of the Great Depression on peo- 
i pie’s political thinking and the resultant sweep to power of the Democratic 

I party in 1932. Indeed, some persons thought that the party was on the way 

to extinction after the serious defeats of 1920, 1924, and 1928. 
i Present Elements in Democratic Party. The present political situa- 

j tion is that the Democrats have the support of the great majority of wage 
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earners and of a great many farmers, together with a very considerable 
sprinkling of support from business and professional men. In a sense the 
Democratic party today is a national party of farmers and laborers, although 
it contains other elements. In the “Solid South” practically all whites are 
Democrats, without regard to economic status, while in the north even con- 
siderable numbers of Negroes have supported the party. Large bodies of 
new voters who normally would have voted the Republican ticket, began to 
vote for Franklin Roosevelt, and many of them may continue to support the 
Democratic party under other leaders. In, addition, the straw polls show 
that millions of persons with whom the depression dealt so hard that they 
had to accept government relief or work-relief, apparently have been giving 
their votes to the Democratic party. 

Future of the Republican Party. In a way, the elections of 1932 and 
1936 represented as great a shift in political power as the election of 1800, 
bringing Jefferson and the Democratic-Republican party to power, and that 
of 1828, bringing in Andrew Jackson and his militant Democratic followers. 
The election of 1800, for example,' spelled the ultimate demise of the Fed- 
eralist party. Following the 1936 elections many Republican party leaders 
were so discouraged over the prospect of reviving the party that some even 
proposed that its name be changed. Obviously this is showing undue fright 
,and discouragement, as recent election results revealed. Temporarily the 
center of political power has moved to a lower economic level and has found 
a broader base in the Democratic party. But that party has its own internal 
difficulties and is likely to suffer from defections. Meanwhile a conservative 
party that in 1936 could poll nearly 17,000,000, in 1940 22,000,000, and in 
1944 over 21,000,000 votes, is far from dead. 

THE FUNCTIONS OF POLITICAL PARTIES 

Constitutions Fail to Provide for Political Functions. The written 
constitutions of the United States, as of all democratic states, failed to pro- 
vide for the performance, of certain essential functions in the democratic 
process outlined in the preceding chapter. It seems to have been assumed 
by some that the people would be able, more or less spontaneously, to pro- 
vide for the nomination and election of officers and the attainment of ma- 
jority rule. Practically all the steps of forming public opinion and of giving 
leadership to the people in the electoral process were left unregulated. In the 
national Constitution the formal steps in electing the President and Vice- 
President were rather fully stated, but not the informal, initiatory steps. The 
necessity for unofficial organizations called parties was soon apparent to all 
leaders, and indeed these had been formed already in the struggle over the 
Constitution, Soon the parties found that they had a wide range of specific 
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functions to perform. These have continued, through constant modifica- 
tions, down to the present day, and may be summarized as follows : 

1. Selection and Nomination o£ Candidates. The selection of candi- 
dates for elective public offices and for some appointive offices falls largely 
on the parties. It is highly important to have organized parties nominate 
candidates for elective office for the simple reason that, if majority rule is 
to be attained even approximately, the number of candidates presented for 
an office must be small. From this point of view the fewer parties the better. 
If three or more parties present candidates for the same office, the chances 
that any one will have a majority vote are thereby reduced. At the national 
level there are only the Presidency and Vice-Presidency to be filled by elec- 
tion. Candidates for seats in Congress and for various state offices are 
nominated by the parties in the respective states, while candidates for local 
office are nearly everywhere locally presented. Thus the national parties 
have each really just two important nominations to make, those for the 
Presidency and Vice-Presidency.^ 

2. Marshaling and Leading of Interest Groups. A major party is 
essentially a coalition of interests rather than a single interest. Here again 
it is to be distinguished from the pressure group, which usually represents 
but a single one, such as labor or agriculture. The work of marshaling vari- 
ous interests into a single party, and leading them to political victory, is the 
true function of the major party, and the one to which some minor parties 
aspire, but it is a function so unobtrusively performed that even most sup- 
porters of the party are not aware that it is done. Tradition and habit 
are helpful to the party leaders, of course, in keeping various elements within 
the fold of the party, but from time to time group interests shift, as re- 
vealed in recent national elections when the liquor interests and most of 
the agricultural and labor groups were brought over to support the Demo- 
cratic party. Just how these shifts are engineered is a matter that is not 
recorded. There are frequent consultations between the leaders of interest 
groups and the real party leaders, whether in office or not, with respect to 
legislative and administrative policies. 

3. Formulation of Policies and Platform. In connection with this func- 
tion arises another one, that of formulating the party s policies and platform. 
Ostensibly this is done at the conventions of the party, and to some extent 
it is actually done there. -Representatives of the major interest groups are 
likely to find their way to national and state party conventions, to see to it 
that the platform ^^planks” or provisions that most nearly concern them 
are such as they desire. They even come with fully formulated sections, 
and cases are known where two different state parties have adopted the same 

® See ch. 23. 
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plank in identical words. The charge made against the platforms of the 
major parties is just this, that they do not differ enough to give the voters 
a clear-cut choice. This results of necessity from the nature of the major 
parties: they are coalitions of interests; they must satisfy all the larger 
bodies of voters as nearly as possible ; but as the same party usually con- 
tains conflicting elements, it is often necessary to hedge about and qualify 
their promises to the various groups so as not to antagonize other groups. 
The use of fine, resounding phrases frequently conceals the fact that the 
party has not promised as much as seems at first to be the case. Minor 
parties, especially those of the left like the Communists and Socialists, are 
quick to point out the ambiguities and the half-promises in the major party 
platforms, and to show that their own platforms are clear and decisive. 
This is all well enough for parties that do not expect to win office and that 
have no responsibility to various large interest groups. 

4. Campaigns to Win Elections. Having candidates, a sort of program 
or platform, and a coalition of interests behind it, the major party proceeds 
to its next function, that of winning elections. This involves a variety of 
subsidiary activities: keeping the voters lined up, getting them registered, 
propagandizing them through speeches, handbills, newspapers, private con- 
ferences and many other media, getting them out to vote on election day, 
watching the polls, and seeing that in the count of votes the party suffers no 
disadvantage. In order to win elections reasonably frequently, the party 
workers find in some states and cities that they must be ever vigilant and 
active. Party workers, responsible for particular precincts, must know their 
voters, keep in touch with them, help them in little affairs with the police, 
the courts, the tax collectors, the welfare and relief authorities, and other 
branches of the government, and show an interest in their homes and their 
jobs. Where the parties are most thoroughly organized, the workers are al- 
ways ^^on the job,” available to their constituents at any time. 

5. The Winning Party’s Function in Governing. If the party is suc- 
cessful in the elections, if it wins partial or complete control of the city, 
county, state, or nation, its next problem and function is that of governing. 
True enough it is the legally elected officers who ostensibly govern, but as 
they are members of the party, and hold office as a result of the party’s sup- 
port, and want to be re-elected with its aid, they work with the party in 
carrying out their legal functions. Legislators from Congress down hold 
party conferences or caucuses, and there are frequent consultations with 
party leaders who are not in the legislature. Executive and administrative 
officers who are partisans likewise hold their conferences with each other 
and with the party leaders who hold no public office. 
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Co-ordination of Government Efforts. The peculiar form of the American 
system of government, with its division of powers between the national gov- 
ernment and the states, and its separation of powers between legislative, 
executive, and judicial branches at both state and national levels, together 
with the common disintegration of authority that prevails in local units, 
creates a special problem of government for the major parties. That prob- 
lem is to develop a certain amount of teamwork among the constituent 
parts of the system so that unified programs can be carried out. In the 
governmental system itself there is no single center of po'wer ; consequently 
there is no assurance of cooperation among the different elements in the 
formal structure. Thus it is that local leaders are constantly conferring 
with state leaders, and the latter with national leaders, to attain national 
and state cooperation, while at all levels the party leaders are bringing 
about agreements between the legislative and executive branches to achieve 
common objectives. In his attack upon ^Invisible government,^^ Elihu Root 
proposed such a reorganization of the government of the state of New York 
as would put power and responsibility for such co-ordination in the hands 
of the governor, instead of leaving it in the hands of party bosses, 

6. Functions of the Defeated Major Party. If unsuccessful in the 
elections but still possessed of minority representation in the legislative 
body, the party has the function of criticism of the majority party, con- 
tinued negotiation to promote the interests it represents, and preparation for 
governing in the future. Its duty of criticism is to subject all the proposals 
of the majority party to discussion and debate with a view to disclosing their 
weaknesses and their possible ill effects. Frequently the majority will com- 
promise to some extent in putting through its policies, for it cannot afford to 
antagonize any interest groups whose support it may some day wish to have. 
Then, too, the majority party is frequently internally divided, so that at 
times the minority can win over enough majority party members to defeat 
the government's proposal. Time and again after about 1908, Democratic 
minorities in Congress combined with enough “progressive’’ members of the 
Republican majority to defeat the majority party’s proposals. All the time 
the minority party must continue to tell the public about the^ mistakes of 
the majority, and thus build up an atmosphere of public thinking that is 
favorable to the return of the minority to power. Along with this the 
minority must do what it can to maintain the loyalty of its supporters 
through the lean years when out of office. 

Major Party Function Not to Create New Opinion, From what has 
been said above it follows that the creation of new opinion is not one of the 
ordinary tasks of a major party. Minor parties have this function and per- 
form it very well. They are organized to espouse new causes : prohibition 
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of the liquor traffic, government ownership of railroads and utilities, or wh%t 
not. They gain votes in proportion as their ideas appeal to the public. If 
they become large enough to be important one of the major parties is likely 
to accept part of their program in the hope of gaining their votes. Thus in 
the 1890’s the Free Silver movement and the Populist party were drawn into 
the Democratic party and soon ceased to have an independent existence. 

PASTY ORGANIZATION 

The form of the organization of a party is largely conditioned by two fac- 
tors : the functions the party has to perform, and the form of the government 
within which it operates. 

Organization of Minor Parties. As previously noted, major and minor 
parties have rather distinct functions. The minor party is as a rule inter- 
ested in a single class, or it is devoted to a single principle, or to a group 
•of related principles. Its function is to engage in propaganda to spread 
these principles among the people. This it can do by direct appeal for the 
principles on their own merits, and by criticizing the work of the parties 
that are carrying on the government. It does not, however, need extensive 
organizations to get out the vote, or to keep voters lined up with the party, 
nor does it need to prepare itself for governing in the immediate fu- 
ture. Thus the form of its organization can be very much the same as that 
of any propagandist group. It needs a central committee and headquarters ; 
it needs small unit organizations here and there; it needs to select its mem- 
bers rather carefully with respect to their views ; it needs to have speakers 
and a press. 

Organization of Major Parties in Legislatures. The major parties 
have functions comparable to all those of the minor parties, and have in 
addition numerous functions connected with regimenting the voters, govern- 
ing when in power, and opposing the government when out of power. It fol- 
lows that the organization of the major parties must consist of various parts 
that conform more or less to the different divisions of the government itself 
and to the functions to be performed. 

Principal Divisions of Major Party Organization. The party organi- 
zation within legislative bodies will be dealt with in connection with legisla- 
tive organization. Other parts of the party’s machinery may be designated 
as follows : 

I. The formal organization, which conforms to the state law (if any), 
and to the regulations of the party itself. This formal organization, 
again, consists of (a) the permanent organization, which carries on 
from year to year, and (b) the temporary organization, which is set 
up for the nomination of candidates and for carrying out the election 
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campaign, and which goes out of existence when these tasks are ended, 
i 2 . An informal organization of the real leaders frequently stands behind 

the formal party organization in the states, counties, and cities. Here 
will be found the “boss” if there is one, or the “machine,” and all those 
' who wield the greatest influence and decide many matters relating to 

the various interests that support the party. 

I Thoroughness of Party Organization. Major party organization exists 

at every level, from the nation down to the voting precinct, which is the 
smallest subdivision for voting purposes. The permanent organization of 
each major party includes at the top a national committee, as well as Con- 
gressional and Senatorial committees ; a state central committee in each 
state ; county committees, as well as some congressional district and legisla- 
. tive district committees in some places ; city, village, and town committees ; 
and finally precinct committees, leaders, and workers. This thoroughness 
^ of organization is characteristic of the major parties, not of the minor ones ; 

and even in the major parties there are large gaps at the lower levels, espe- 
cially in states where the victory of one party is so nearly certain that de- 
tailed organization and hard work are not needed by the stronger and are 
futile for the weaker party. 

I Federal Nature of Major Parties. It is a notable fact that major party 

1 organization is distinctly federal, if not confederate, rather than national. 

|» The two parties are national in name, and the members and supporters of 

each party may think of themselves as belonging to a national party. A 
I Democrat considers himself a Democrat wherever he moves, in whatever 

I state. But party organization is based strictly on the state as a unit, and 

ij the national organs of the party, national conventions and committees, have 

1} relatively little power over the state organizations. 

j. State Units of Party Differ Greatly. Each national party is a gather- 
I ing under one name and one emblem (elephant or donkey) of extremely dif- 

1 ferent state parties. The Republican party in North Dakota may be cap- 

^ tured, as it was, by the Nonpartisan League, and be forced into schemes of 

state socialism; in Wisconsin it may be a definitely progressive party; and 
i in New York an outright conservative party. Nevertheless, each state party 

that under the laws of its own state has a right to use the name “Republi- 
can” is the Republican party thereof. The national committee has no power 
to rule out any state party that has a right to the party name, 
j 2 . State Laws Regulate Parties. The regulation of parties is almost en- 

tirely by state laws and party rules. Congress has not seen fit to regulate 
the work of the national parties ; there is even some doubt that it has the 
power to do so. Since it is states that make the basic laws for party organi- 
k zation, and state parties organized under these laws that make the remain- 
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ing rules, national conventions and committees have little power, and no 
legal authority, to do anything but accept the laws of the several states. 

j. State Parties and National Ticket, In a few cases, state parties have 
secretly or openly refused to support the national party nominees for Presi- 
dent and Vice-President. In such cases there is little that the national party 
leaders can do about it but attempt to heal the breach and wait for better 
days and more acceptable candidates. 

4, National Party Rtdes Recognize States, The rules of the national par- 
ties recognize the state parties as their constituent units at almost every 
turn. In the national committee the states are represented equalty, as in the 
Senate. In the national convention state delegations are treated as units by 
the Democrats, and are to some extent so treated by the Republicans ; while 
the principal committees of both conventions represent the states equally. 

5, No National Bosses, While there are state bosses and state party 
machines, there is no national party boss in either party, and in a sense there 
never has been. Mr. Mark Hanna, who managed the McKinley campaigns, 
came as near to being a national boss as any leader the country has ever 
known, and James J. Farley, who handled the first two Franklin Roosevelt 
campaigns, was certainly an influential leader, but neither was really a na- 
tional party boss. This results in part from the assumption of leadership 
by the Presidents and the candidates for President in recent decades. When 
the latter do not attempt, or attempt and fail, to become the real party 
leaders, the dominant group of party members in the Senate usually assume 
the function in part. No party leader, not even the President himself, can 
pull the party strings in all the forty-eight states. 

6, Aid by .National to State Parties. The national parties, like the na- 
tional government, being able to raise money easier than the state units, 
have found it necessary to buy support for the national ticket in some states, 
and to seme extent in all, by a system comparable to ^‘federal aid,’^ It is 
the national party treasury that pours money into the states for the cam- 
paign, and that gives assurances of federal appointments to state and local 
party workers. The Hatch Act, by limiting national party campaign ex- 
penditures to three million dollars, may eliminate much of this federal 
party aid to state parties. 

State Parties Control Internal Affairs. In the internal affairs of each 
state party, the affairs that relate to the nomination and election of state 
and local offlcers, the national convention and national committee of the 
party play no part. Sometimes a President does so, as leader of the party, 
and particularly in his home state, but even he finds it a very dangerous 
venture. Outside interference in the local affairs of any state is not likely 
to make it any more loyal to the interfering force. 
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Rise o£ Formal Party Organization. Party organization in the early 
days of the republic was a loose, incomplete, and experimental thing. Lack- 
ing other suitable machinery for the purpose, the several parties at one time 
permitted their members in the state legislatures and in Congress to nomi- 
nate candidates for governor and President. As the reaction against legisla- 
tive control over the executive increased, there arose a popular agitation 
against these nominations by legislative caucus. A system of county and 
state conventions for nominating candidates for state office having devel- 
oped, in 1831 the first distinctive minor party, the Anti-Masonic, held the 
first national party convention to nominate candidates for President and 
Vice-President. The other parties quickly followed suit, as the new method 
was considered to be much more democratic than the older one. For over a 
century, then, the party nominating convention has been known and used. 

National Convention’s Powers. At the present time the national party 
convention, held once every four years to nominate candidates and to adopt 
the party platform, is recognized as the highest organ of the national party. 
It is in a sense a ^^constituent” body, since it has the power to make and 
change the party’s constitution. It is also a legislative and a nominating 
body, with incidental judicial functions within the framework of party activ- 
ities. All these powers and functions result to it from the fact that it is 
recognized as the most representative body that the national party ever 
assembles in one place. Its composition will be discussed later. 

Composition of National Committee. Subordinate to the national con- 
vention is the national committee of the party. It was originally a com- 
mittee to conduct the national campaign for the Presidency and Vice-Presi- 
dency. Later it developed into a permanent executive committee for the 
national party, a committee whose functions are continuous, and are only 
increased at the time of the convention and the campaign. The committees 
of both parties consist today of a man and a woman from each state, plus 
two members each from the District of Columbia, Alaska, Hawaii, the Phil- 
ippines, and Puerto Rico, and for the Democrats an additional one each 
from the Canal Zone and the Virgin Islands— plus also, and this is very 
important, a chairman appointed by the party candidate for the Presidency. 
Thus the total membership runs well over a hundred, and except for the ter- 
ritorial representation, and the equal representation of men and women, the 
committee is very much like the Senate in size, in state equality, and in hav- 
ing a chairman imposed upon it from the outside. 

States Select Members of National Committee. In theory the national 
party convention appoints the national committee, and the old rule was that 
each state delegation to the convention nominated its quota of members and 
the convention ratified them. The convention still goes through this form, 
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but in fact the state laws in most states now provide for the election. Today 
the state delegations to the convention select the state’s national committee 
members in about a third of the states; state conventions do it in another 
third of the states; and the remaining states use either the direct primary 
method of selection, or permit the state central committee to appoint.^® 
Whatever method is used, the national party convention accepts the result. 

Functions of National Committee. As a body the committee does very 
little except during the Presidential election year. Then it meets several 
times to arrange for the nominating convention and to help plan the party 
campaign. The actual management of the campaign is left to the chairman, 
who is appointed soon after the convention by the party’s Presidential can- 
didate. To him is assigned also most of the work of supervising the perma- 
nent office and publicity bureau which each party now maintains between 
elections. In their several states and territories the members are very use- 
ful, however, in keeping posted on party affairs and prospects, in keeping in 
touch with the local workers, in answering inquiries from party headquar- 
ters, and in handling certain patronage questions, particularly when the 
party is in power. As a rule they are not members of the state central com- 
mittee, but they keep in close touch with it. 

Congressional and Senatorial Committees. As the national parties are 
primarily interested in the election of the President of the United States, 
so the work of the national committee turns largely around the nomination 
and election of the President. The committee has little or nothing to do 
directly with legislative policies, or with the membership of Congress. After 
all, Senators and Representatives are nominated and elected in and by the 
several states. The need of party work on behalf of the legislators when 
they come up for re-election, and on behalf of candidates who seek to oust 
from their seats members of the opposing party, has given rise to two addi- 
tional committees, national in scope, and attached to the national party ma- 
chinery. These are, for each party, the Congressional Committee and the 
Senatorial Committee, the first for the House, the latter for the Senate. 
Each is made up of party members in the house concerned, and is respon- 
sible for aiding in the election of party members to its own house. Each 
maintains a permanent organization, and cooperates closely with the na- 
tional committee during the campaign. The latter, in turn, usually allocates 
to them the bulk of the funds needed for their campaign efforts. 

The Senatorial Committee is usually a small one, consisting of six or seven 
Senators, elected for two-year terms by the party conference or ^^caucus” in 
the Senate. The Congressional Committee of each party is larger. The aim 
is to have one member from each state, but where the party has no Repre- 

See E. B. Logan (ed.), The American Political p. 55. 
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sentative in Congress from a state, this necessitates the selection of some 
former member or other suitable person resident in the state. 

Legal Recognition of State Parties. State like national party organi- 
zation was at one time entirely a matter of party rule and custom. State 
parties are still private and voluntary in the sense that a man may join one 
or not join as he sees fit, but in other respects they have been woven rather 
closely into the whole system of public nominations and elections, and many 
features of their organization and procedures are now regulated by law and 
in that sense are not voluntary. 

Position of State Party Convention. The state party convention was 
at one time everywhere the chief governing organ of the state party— a con- 
stituent, legislative, and nominating body, as in the case of the national 
party convention. It is still so in a number of states, as revealed in a recent 
important Supreme Court decision discussing the power to exclude Negroes 
from the Democratic primaries in Texas.^^ Today, however, the state laws 
so generally regulate matters concerning nominations and elections that it 
is not surprising to find the state party convention practically non-existent 
in some states, especially where the direct primary is used for all important 
statewide nominations, and to learn that in other states it has been shorn 
of many of its former powers. 

State Central Committees. With the decline in power of the state party 
convention, the state central committee has risen to the position of the most 
important organ of the-major state parties. These state central committees 
are chosen by the members and supporters of each party as provided by 
law, i.e., either by direct primaries, or by party conventions held in accord- 
ance with the law. Minnesota authorizes the party candidates for statewide 
offices, for the United States Senate, and for Representatives in Congress, 
to meet on a certain day and elect a party central committee of such size 
as they desire. There is no uniformity in the size of state committees ; they 
range from eleven in Iowa to over five hundred in California.^^ The larger 
committees are naturally forced to appoint small executive committees to 
do most of the work, but of course it is the chairman, usually elected by 
the committee, who is the center of party activity. With him rests the 
supervision of the party headquarters and the management of the cam- 
paigns, If he is, as in some states, the national committeeman and a party 
worker of long experience as well, his position is a very powerful one. Other 
members of the state committee are also experienced party workers— ward, 
city, and county leaders in the main. 

Nixon V. Condon (1932), 286 U. S, 731 and see also Grovey Townsend (1935); 
295 U. S. 45. On the issue of Negro exclusion, see pp. 311-12, above. 

B. Logan, op, cU.f P, 60, 
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The state central committees are the true centers of power in both major 
national parties. Naturally the Republican state committees are of little 
importance in the “Solid South.’’ In many states, however, the two com- 
mittees are very nearly of equal power, with the fortunes of war and the 
spoils of office going first to one and then to the other. To have control 
over the state central committee is to wield great power in all party affairs. 

County Committees. Also important are the county committees, the 
next lower tier in the party’s organizational pyramid. There are over 3,000, 
counties in the United States, and they cover practically the entire national 
area. Over a thousand of these are in the south, and here the Republican 
committees are relatively unimportant. In the remaining counties, both 
parties are likely to be well organized, and all told there must be close to 
5,000 active county committees in the two parties, with the Democrats hav- 
ing the larger number today. Their members are chosen either as required 
by state law, at regular primary elections or in party conventions, or they 
are chosen according to party rules, at caucuses or otherwise. In theory 
there is choice by the rank and file of the party, but in fact the situation 
seems to be very different. Time and again state central committees, of the 
“out” party particularly, have to step in to reorganize and rejuvenate the 
county committees, and in such cases the state party leaders practically 
hand-pick the county committees. In many places also the voters show so 
little interest in the make-up of the county committee that they neglect to 
appear at party primaries and caucuses, and thus leave the choice to the 
party workers who attend. 

City and Ward Committees. As a result of the great growth of cities, 
city and ward committees have also become necessary to reach a majority 
of the voters of the country. In the larger cities, where the parties are well 
organized, the city and ward committees are more virile and active than 
the county committees, and are largely independent of their control. 

Precinct Organization. At the base of the pyramid of party organiza- 
tion are the precinct committees, consisting of party workers, both men 
and women — ostensibly chosen in most places by the voters of the party in 
a primary or caucus, but actually in many cases the choice of the county 
organization or the county chairman. The committee may consist of only 
two members, a man and a woman, or it may contain three or more, with one 
recognized as the head. There have been various estimates as to the number 
of these committees in the United States. The voting precincts in the entire 
country number about 120,000, and it has been estimated that if each party 
has one, two, three or some other number of workers in each precinct, the 
total number of workers in these precinct organizations will run anywhere 
from 250,000 to weU over I |Ooo, 000, depending on the enthusiasm of the 
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estimator. As a matter of fact, no one knows how many there are, or how 
regularly they are employed in party work. In many rural districts the 
local clerk, assessor, or tax collector may be a party worker incidentally, in 
Ms spare hours. Similarly in one-party regions, like the south, precinct work 
is not as important as in the doubtful or evenly divided states. The most 
active party work is to be found unquestionably in certain large cities such 
as New York, Philadelphia, Boston, Chicago, and the like. In most of these 
cities, many of the party workers are employed by the city, county, or state, 
and are giving at least a little public service for their salaries along with 
services for the party. 

Precinct Workers and Their Tasks. Whatever the numbers of these 
workers, and whether they give full time or only part time to their partisan 
duties, the basic work of keeping the voters loyal to the party is done by 
the precinct organizations and workers, called captains, lieutenants, or lead- 
ers. To many persons of refined esthetic and ethical sensibilities, the “ward 
heeler^^ or precinct worker is an ignoble person, a sign of political degen- 
eracy, but to the party leaders and bosses there are rarely enough of them. 
The work they do is often sordid enough, but the point is that they meet 
human beings on the levels at which they live and have their being, and try 
to do the little things for them that are needed to adjust them to our civili- 
zation. They get them out of jail, or help them find jobs, or straighten out 
their tax problems, in personal and friendly ways.^® 

Power o£ Formal Organization. How real and how important is this 
elaborate formal organization of the major parties from the national con- 
ventions down to the precinct workers? Are these various committees and 
conventions the real masters of the political parties? One hears that behind 
the scenes there is something more, something that shows its hand but sel- 
dom and very little. In short, where are the ''^boss” and the “machine’’ 
about which all Americans have been told so much? In providing by law 
for the election of the various party committees by the party voters, state 
legislatures tried hopefully to give the latter a real control over party policy 
and nominations, to bring the control out in the open and put it into the 
hands of persons chosen by the rank and file, and thus to put an end to the 
“invisible government” of the boss and the machine. In fact the situation 
seems not to have been greatly changed. The voters may have wished at 
one time to be saved from boss rule, but they did not continue to wish it 
hard enough to continue year in and year out to attend party primaries and 
caucuses and to keep close watch on what was done. Not only did they not 
show sufficient interest, but it appeared also that they needed leadership, 
guidance, the advice of specialists. The leadership appeared spontaneously 

E. B. Logan, op. cit., ch. Ill, “The Politician and the Voter,” by J. T. Salter. 
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from among those who saw the possibilities of gaining power and a living 
from political work. But the leaders in turn, to make fairly sure of suc- 
cess, needed organization to keep the voters in line. Thus, without regard 
to what the statutes said, or even in strict conformity to them, leadership 
appeared and created organizations to regiment the voters to their ends, the 
ends being power over the electorate and remuneration for the workers and 
leaders. The true leaders see to it that in the great majority of cases the 
persons elected by the voters to the party committees are persons acceptable 
also to the leaders who aim to control the voters through them. Thus there 
seems, indeed, to be truth in Robert Michels^ so-called ^fundamental socio- 
logical law of political parties/’ to wit : 

It is organization which gives birth to the dominion of the elected over the 
electors, of the mandataries over the mandators, of the delegates over the dele- 
gators. Who says organization says oligarchy 

Necessity o£ Leadership. It is indeed a little surprising that men should 
have thought that in the field of politics, alone of all branches of human en- 
deavor, the mass of the voters would be able to lead, and that there would 
be no need of political specialists and leaders. The new devices of direct 
election of party committees may have some value when the voters go on 
strike, or rise in revolt against misgovernment. The bosses cannot have 
everything their own way all the time, but generally speaking they are left 
undisturbed by the voters of the party. 

Informal Party Organization. Thus, whether the elected committee- 
men are the leaders themselves, self-nominated and approved by the handful 
of party workers who attend primaries and caucuses, or whether figureheads 
are put up as committeemen while the real leaders remain in the back- 
ground, in every place where party organization is at all strong, there is an 
informal party organization, an organization that cannot be described, that 
includes bosses in some places, machines in others, sometimes an outstanding 
state governor, or a mayor — ^all told, a group that actually makes the politi- 
cal processes operate. The formal party organization may or may not be 
the real thing in any particular place. 

Political Rewards and the Spoils System. Those who exercise political 
power naturally expect rewards in the forms of money and power, although 
some of them must get a little satisfaction, too, out of the sense of having 
served the public. To wield control over an organization of men and 
women, and to go up the ladder from precinct and ward to county or even 
state political leadership for a major party must bring considerable satis- 

Political Parties: A Sociological Study of the Oligarchical Tendencies of Modern 
Pewocmry, New York, 19x5, p. 401. 
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faction. As the leader and his followers must live, there must be financial 
rewards as well. Many are content to be on the public payroll in respect- 
able capacities, and so there, is a spoils system for filling the public payrolls 
with party workers. The civil service laws that attempt to enforce the 
merit system stand in the way unless they can be manipulated, as some- 
times happens. But beyond the list of jobs available for party workers 
there is a considerable party income from campaign contributions and other 
more secret gifts or payments for public services rendered, in order to take 
care of the many party workers who do not get on the public payroll. This 
problem, and that of party funds, will be dealt with elsewhere.^® 
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22 , NOMINATIONS AND ELECTIONS 

IMPORTANCE AND EXTENT OF ELECTORAL FUNCTION 

T he electoral function in filling public offices and deciding public ques- 
tions is important in every democracy, because through it the voters can 
exercise a considerable direct control over governmental policies. This con- 
trol comes mainly through the election of officers. In the United States, 
there are additional reasons why public elections are important. These arise 
from (i) the tremendous numbers of officers that are elected, including both 
those who determine public policies and many who do not; (2) the great 
frequency of elections and the large amount of time and attention they 
claim from the voters; (3) the great expenditure of money that is involved, 
both from public and from private funds. 

Elective Officers in the U. S. No one knows the exact number of pub- 
lic officers who are directly elected by the voters in the United States. The 
following estimates are based on reliable sources of information. The na- 
tional government has fewest, 1,062, including 531 members of Congress and 
531 Presidential electors. The states have probably over 10,000, counties 
50,000, towns and townships 200,000, cities and villages nearly 300,000, 
school districts 425,000, and the other districts perhaps 30,000 — or over 
1,000,000 in all. 

Elective Officers in Any District. To the individual voter one impor- 
tant question is that of how many offices are elective within his own elec- 
tion district, how many offices he must help fill. This will depend largely 
on the laws in the place in which he lives. The usual list includes Presiden- 
tial electors, two United States Senators, one Representative in Congress, 
the entire list of state executive officers, one member of each house of the 
state legislature, the state supreme court justices, one or more district and 
probate judges, a county board member, the list of county officers, and 
either a county or a local school board. In addition, city-dwellers have their 
city officers to elect, and rural residents in half the states have town or town- 
ship officials to choose. A heavier and more varied burden of elections is 
not borne by any body of voters in the world than that which Americans, in 
pursuit of their democratic ideas, have imposed upon themselves. 

Rhythm and Frequency of Elections. For a variety of reasons, the 
officers elective in any one area are not all elected at one time. The na- 
tional Constitution provides for the election of all members of the House 
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of Representatives and one-third of the Senators at the regular election every 
second (even-numbered) year, while Presidential electors are all elected at 
one time at four year intervals. Most of the states hold their state elections 
on the same day as the national election, the Tuesday after the first Monday 
in November of the even-numbered years, but New Jersey has annual elec- 
tions for members of the lower house ; the triennial election of the governor 
in New Jersey requires elections to be held in the odd as well as in the even 
years ; and Maine is still permitted to elect its members of Congress along 
with its state ofScers in September, two months before the November elec- 
tion. At present, national and state elections, and to a large extent county 
and judicial elections, are held on the same day while city, village, town, 
and school district elections are usually held separately, and county and 
judicial elections are also held separately in some states. As a result there 
are very few places in which there is not at least one election every year, 
and as this is usually preceded by a primary or nominating election, the con- 
scientious voter has at least two trips to the polls annually.^ In some places 
the situation is even more complicated than that. One writer reports serv- 
ing as an election officer for six separate elections, including primaries, in 
one year. 

Frequency o£ Elections and Length of Ballot. This multiplication of 
elections, including primaries, has not resulted in eliminating the so-called 
^dong ballot.’’ A systematic arrangement of elections in such a way as to 
present to the voters at one time candidates for only a few offices would re- 
sult in even more elections than there are at present, but in a shorter ballot 
each time. As it is, in the regular November elections, the voters must pass 
upon the national, state and county tickets of candidates, as a rule, with 
dozens or scores of places to be filled at once. In 1932 the 31 states with 
party-column ballots presented each voter with a state ballot carrying ah 
average of loi names on it, while in 16 states with office-group ballots, the 
average number of names listed for the voters’ choice was 76,^ Municipal 
elections also usually present the voters with a long ballot, but at judicial 
or special elections there are usually fewer officers to choose. In states 
where the state and county officers serve for four years, some effort has been 
made to have their election come in the ^^off year” instead of in the Presi- 
dential 3^ear, but even this has not been generally achieved. The peak of all 
elections still is the regular November election in the Presidential years. 

The Long and Short Ballots. The “long ballot,” i.e., the use of popular 
election for the purpose of filling a long list of public offices, is generally 

^ See MavxiSy Election Admini$tra;^ian in the United States^ pp. 202-206. 

^See Albright, ‘'How Does Your Ballot Grow?” a mimeographed release by The 
American Legislators Association, May 10, 1933. 
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considered to be an unfortunate practice, unfortunate, that is, for the opera- 
tion of democratic institutions. It is felt that democratic government, if it 
is to survive and be effective, needs to be much simpler, more direct, and 
responsible. This is impossible when in each government, such as a state, 
county, or city, many different officers are elected to do different things, with 
the result that they check each other, and are responsible to no one official. 
The problem is one not merely of the size of the printed ballot, nor of the 
burden on the voter, nor even one of his enforced reliance upon the ^^politi- 
cal experts,’’ the boss and the machine, to find his way through the maze of 
candidates and offices on the printed ballot. Essentially it is a question of 
the form of the government. If the voters were to elect only the important, 
policy-determining officers of the government, as advocated by those who 
favor the ^^short ballot,” they would have fewer offices and names presented 
to them on the ballot, and could thus select with more discrimination ; they 
would have fewer persons in office to watch to see that their wishes are car- 
ried out ; but above all, those who were elected would have more power and 
more responsibility. The latter would have the power to appoint and con- 
trol the thousands upon thousands of lesser officers who are now put into 
office by election. There could be a merit system of selection for these less 
important places, and there would be a regular hierarchy of authority from 
the few elected officers down to the least important appointed officers and 
employees. 

Obviously this would involve a very important change in the form of the 
government itself. What would be some of the changes on the side of elec- 
tions ? In the national government, no important changes would result. 
The short ballot already prevails at that level. Each voter helps to choose 
only two Senators, one Representative, and a batch of Presidential electors, 
for which he usually marks a single X. The greatest changes would come 
in state and local elections. Here only the chief executive officers (gover- 
nors and mayors, for example) and members of legislative bodies, including 
state legislatures, city and village councils, and county, town and school 
district boards, would be elected. For school districts this would mean no 
substantial change, but in other branches of government the changes would 
be tremendous. This would make possible the concentrating of the atten- 
tion of the voters on the candidates for these important offices. There 
would be less need of ^^straight ticket” voting, since it would take but little 
more time to vote with discrimination for a few offices than to mark a single 
X for the entire party slate. It would reduce the time required to count the 
ballots, and greatly reduce the cost of elections. Precincts could be much 
larger, because it would talce each voter much less time in the polls. Most 
important of all, a few elected offiicers would be conspicuously responsible 



367 


NOMINATIONS AND ELECTIONS 

for the government. It is obvious, however, that such important changes 
are likely to come rather slowly. Party organizations are against the short 
ballot ; tens of thousands of men who are now in minor elective offices, and 
other persons who have their eyes upon such offices, would oppose a plan 
which would eliminate them from the ballot and compel them to obtain office 
in other ways, perhaps by examination ; and no doubt many voters would 
at first oppose such important changes in the election process and in the 
form of the government. 

Other ways to simplify the voter^s task would include the following : (a) 
Longer terms of office would do something ; one- and two-year terms could 
be extended to four years, for example, (b) It might even be provided that 
an officer re-elected, i.e., elected for a second term, should hold office there- 
after during good behavior, or until recalled from office. This would be par- 
ticularly applicable in the case of judges, (c) Instead of having special elec- 
tions for the filling of vacancies, these could be filled by appointment or in 
many cases left unfilled. 

LEGAL CONTROL OVER NOMINATIONS AND ELECTIONS 

Provisions of Constitution on Elections. The normal election proce- 
dure in this country, with publicly printed ballots and publicly conducted 
primaries and final elections, is one that calls for a great deal of regulation 
by law if the wishes of the voters are to be even approximately carried out. 
It is evident that the framers of the national Constitution intended to leave 
the power to legislate on these matters very largely to the states, even as to 
the election of members of Congress and Presidential electors.® This idea 
was to some extent modified by the following specific provisions : 

The times, places, and manner of holding elections for Senators and Repre- 
sentatives shall be prescribed in each state by the legislature thereof ; but the 
Congress may at any time by law make or alter such regulations. . . 

The Congress may determine the time of choosing the [Presidential] electors 
and the day on which they shall give their votes, which day shall be the same 
throughout the United States.® 

Later the Fourteenth, Fifteenth, and Nineteenth Amendments put certain 
restrictions on complete state control of the suffrage and in each case pro- 
vided that “Congress shall have power to enforce this article by appropriate 
legislation.^’ 

Control of Congress over State-National Elections. These provisions 
raise the question as to how far Congress may go in the regulation of elec- 

^ U. S. Const., Art. I, sec, n, par. i; Amendment XVII; and Art. II, sec. i, par. 2 

^ U. S. Const, Art. I, sec. IV. 

® U. S. Const, Art. II, sec. I, par. 4. 



368 


THE POLITICAL PROCESS 


tions that concern the national government. The difficulty is a very real 
one. State legislation covers almost the entire ground of election procedures 
and practices. At the regular November elections, conducted by state and 
local authorities, national, state and local officers are elected by the same 
electorate. What seems like a single election is in fact a combination of 
several. Suppose there is corruption or other irregularity in connection 
with such omnibus elections : What can the Congress of the United States 
do about it? Almost every argument of expediency and economy favors 
leaving the state and local authorities in charge of the elections. The na- 
tional government could not, without great expense, inconvenience, and fric- 
tion with local authorities, set up a complete, separate election organization 
for electing members of Congress and Presidential electors. Congress has, 
in general, seen the wisdom of state control over elections, and its present 
legislation on the subject is rather brief.® 

Few Congressional Enactments. Congress has set the Tuesday after 
the first Monday in November of each even-numbered year as the uniform 
national date for the election of Representatives and Senators in Congress, 
and Presidential electors each fourth year. The exception in the case of 
Maine, permitting an earlier date, was evidently intended to be only a tem- 
porary one and it relates only to members of Congress, not to Presidential 
electors. At the present time there seems to be little excuse for continuing 
the exception ; Maine has had over sixty years in which to bring its consti- 
tution into conformity with those of other states and the national law. 

National legislation provides also that Representatives shall be chosen by 
districts, except that Representatives added by a new apportionment may 
be elected at large. All votes cast for Representatives must be by written or 
printed ballots, or by voting machines authorized by state law. Other votes 
will be deemed invalid. There is also a rather elaborate chapter dealing 
with contested elections to the House of Representatives, and another chap- 
ter on corrupt practices, campaign contributions, and the amounts and pur- 
poses of campaign expenditures, including the two Hatch acts. The regula- 
tions concerning the election of Presidential electors leave almost everything 
to the states themselves to settle. When engaged in the reconstruction of 
the southern states after the Civil War, Congress went much farther than 
it does at present in its attempt to control the process of elections. 

Powers o£ Congress over Election of Its Own Members. The Su- 
preme Court has decided a number of points concerning the power of Con- 
gress over elections, (i) Congress has the power to regulate the election 
of Representatives and Senators in Congress as to ^^the times, places, and 

® See Code of Laws of the U, 5 ., etc., 1926 and later editions, Title 2, chs. i, 7, 8; 
Title 3, ch. I, or i 7 . 5 . Code Annotated, liilts m chapters. 
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manner of holding’’ such elections. (2) In exercising this power, Congress 
may, instead of enacting a separate code of laws on the subject, in effect 
adopt the laws of the states, and impose penalties upon election officers of 
the states and other individuals for violating such regulations in connection 
with the election of members of Congress.^ In fact, after almost every 
biennial election, federal grand juries in some parts of the country indict 
election officers for violating election laws, and these indictments are tried 
in federal district courts, with numerous convictions as a result. Thus there 
is a double sanction, national and state, behind the state election laws. 
(3) There seems no doubt, either, that the national legislation forbidding 
corruption, fraud, and excessive expenditures, and requiring candidates for 
Congress, party committees, and other groups, to file their expense accounts 
with Congress, is constitutional. 

Primaries as ‘‘Elections.” (4) But question has been raised whether 
primary elections are “elections” within the meaning of the Constitution, 
In the famous Newberry case, Newberry, nominated as a Republican and 
elected to the Senate from Michigan over Henry Ford, was indicted and con- 
victed, along with others, for having spent over $100,000 in procuring his 
nomination and election in violation of federal law. The Supreme Court, 
reversing the conviction on various grounds, found itself divided four to 
four on the question whether Congress may regulate the primaries at which 
candidates are nominated for places in either house of Congress.® In a 
later case (1941) the court decided that, where primaries are a necessary 
part of the election process, the Congress may regulate them too under its 
power to regulate elections.® 

Congress and Presidential Electors, (s) The election of Presidential 
electors is left almost entirely to the states. Congress is expressly author- 
ized to determine only the time at which they shall be chosen and the day 
on which they shall cast their votes. They meet, of course, separately in 
their several states, and transmit their votes to Washington by mail or 
messenger. How much constitutional power Congress has to regulate the 
choice of these electors is not fully decided.®^'^ It has, of course, some 
indirect control over Presidential elections as a result of the fact that the 
same parties try, and at the same election, to elect to the Presidency and 
to seats in both houses of Congress. Most of the money reported by the 

^F^tJ ^arife Siebold (1880), ICO U. S. 371. 

®Newberry t). U. 5. (1920), 256 U. S. 232. 

® U. S. Classic (1941), 313 U* S. 299; 61 S. Ct. 1031. 

In Burroughs v. U. S. (1934), 290 U. S. 534, the power of Congress to regulate 
expenditures in Presidential elections was upheld as necessary to- national self- 
preservation. 
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parties as having been raised and spent in the elections, is undoubtedly used 
for the Presidential campaign. 

Reserved Powers of States over Elections, As to the states, it may 
be said in general that they have all the power to regulate elections to pub- 
lic office not clearly vested in Congress, as described above. This includes 
the power to regulate state and local elections completely, as well as to 
regulate in most respects the election of members of Congress and Presi- 
dential electors. The purposes of state legislatures in enacting their volumi- 
nous election laws have not always been above reproach. The party in 
power not infrequently passes laws to hamper the opposing party. In the 
main, however, the legislation seems to aim at honesty in elections; the 
prohibition of fraud, corruption, and intimidation; reducing the powder of 
bosses and machines and increasing that of the voters generally over both 
nominations and elections; providing equality of right for all voters and 
candidates ; and making the election process as effective and economical as 
possible. 

In general the courts have upheld the power of the state legislatures to 
provide for registration of voters, for the orderly filing and nomination of 
candidates, for the regulation of party organizations, funds, and expendi- 
tures, for the restriction of the activities and expenditures of candidates 
for office, for testing the affiliation of voters with parties in connection with 
primary elections, for excluding the very smallest parties (for example, 
those that polled less than 2 or 3 per cent of the total vote at the preced- 
ing election) from the final election ballot, and for similar purposes. The 
courts have generally come to look upon the process of electing men and 
women to office as distinctly public^ as a part of the process of govern- 
ment, and even parties are looked upon as being sufficiently public in their 
purposes and activities to warrant rather strict regulation by the state. At 
the same time the courts have generally insisted that the legislature must 
give fair and equal treatment to different parties or candidates under the 
same conditions. 

Slight Local Control of Elections. Local governments act in general 
as administrative agents of the state for carrying out the election laws, but 
have as a rule no important powers of their own to regulate elections. The 
most important exception to this generalization is that of home rule cities 
in Ohio and various other states. Under constitutional home rule provi- 
sions many of them are permitted to regulate their own elections. It is as 
a result of this home rule power that Cincinnati and other Ohio cities have 
introduced the Hare system of proportional representation for the election 
of their city councils, and that New York City inaugurated the same plan in 
the fall of 1937. 
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NOMINATION AND ELECTION PROCEDURES 

Early Voting Methods. Americans have in the course of three centuries 
experimented with many different methods of voting.^® There were early 
cases of the use of beans and corn as tokens expressing individual choices. 
More common in local elections as well as in legislative bodies were the 
show of hands and viva voce voting, in which the elector was required to 
state publicly in a clear voice the name or names of the candidates he 
favored while the election officials wrote down the result. As early as 1634 
in Massachusetts there was some use of written ballots, i.e., slips of paper 
on which the voter wrote the names of his choices. The use of written 
ballots was apparently prevalent down into the early part of the nineteenth 
century. Meanwhile the use of printed ballots had begun, and before 1888 
it had become the regular method. These ballots were not printed by the 
public, but by parties, factions, and individual candidates. They varied 
in size and in color so that secrecy in voting was impossible. Intimida- 
tion and vote-buying were almost inevitable, while the lack of public regu- 
lation led to ballot-box stuffing and other abuses. 

Australian Ballot and Secret Voting. In the meantime in Australia 
there had been developed a system of voting on officially printed ballots 
that could be marked by the voter secretly in a closed booth. Many 
leaders of thought were opposed to this system; they argued that only the 
good, old-fashioned system of having every man stand up in public and 
announce his vote was consistent with the sturdy character of a free, self- 
governing people. They conveniently forgot about or ignored the case of 
the man whose employer or landlord stood beside him to see to it that he 
^ Voted right.” With the enfranchisement of thousands and later millions 
of propertyless workers and tenant farmers, it was inevitable that a de- 
mand should arise for secret voting. In 1888 Kentucky enacted the first 
Australian ballot law in the United States, a law applicable to municipal 
elections in Louisville. The same year Massachusetts enacted a similar law 
of wider application — and so the rush was started. In less than a dozen 
years most of the states had fallen into line, and today there is hardly one 
important exception to the prevalence of this method of voting. 

Officially Printed Ballots and Direct Primaries. Broadly defined, the 
Australian ballot system is any one in which officially printed ballots con- 
taining the names of the candidates are marked by the voters in secret. 
The adoption of this voting system created new problems, but principally 
that of having a definite and complete list of names of candidates to be 

^^See Bishop, History of Elections in the American Colonies; Evms, History of 
the Australian Ballot in the United States ; and the briefer treatment in Harris, Elec- 
tion Admimstration in the VniUd States^ch, , 
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printed on the ballots. Under American conditions there were usually so 
many candidates for important positions that if all had their names printed 
on the final election ballot, the votes would be badly split up and the winner 
would frequently be one with far less than half of the votes. A regular 
system of sifting out and reducing the number of candidates to a few for 
each office became almost inevitable. Then followed, for this and other 
reasons, the rapid adoption of primary election laws and laws regulating 
the work of partisan nominating caucuses and conventions. Thus within 
a generation, between 1888 and World War I, almost all the states had 
provided more or less fully for an election process in two stages — the pri- 
mary or nominating stage and the final election stage. Each one of these 
required a great deal of legislation and public supervision. 

Various Steps in Election Process. An analysis of the various steps 
in the process of nominating and electing men and women to public office in 
the United States will distinguish between these two distinct but interlock- 
ing stages in the process, and will also distinguish between the ^^official’’ 
steps in the process, i.e., those taken by the public officers who are in 
charge of the elections, and the informal or unofficial steps taken by the 
parties, other organizations, and private individuals. Two other actors in 
the election drama may also receive a little attention : the candidates and 
the voters. The candidates must file for election, pay their filing fees, 
build up their personal campaign organizations, and carry on campaigns. 
The voters must register at the right times and places, obtain what infor- 
mation they can about the candidates and the issues, and vote at the sched- 
uled time and place. 

Official Actions in Nomination and Election Process. Some form of 
direct primary is today the common method of making nominations for 
state and local offices. Most of the primary election administration is in 
the hands of county and local officials like auditors and clerks, who are 
under some supervision by the state authorities. These officials must pro- 
vide for the registration of voters, publication of primary notices, acceptance 
of filings by candidates, printing the primary ballots, appointment of pre- 
cinct election officials, arranging for voting places, ballot boxes, and other 
equipment, supervising local election boards, counting the votes, preserving 
ballot boxes and ballots, and issuing certificates of nomination to the win- 
ners. Then for the regular or final election they must go through all these 
steps again, with certain modifications, ending with the issuance of certifi- 
cates of election and perhaps assisting with the recount of ballots where an 
election is contested. 

Party Actions in Nominations and Elections. Throughout the nomi- 
nation and election period, party leaders and workers are especially active. 
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They must try to get suitable candidates to file and discourage others^ see 
to it that party members and supporters register and vote, provide party 
members to serve as election judges and clerks and as watchers at the polls, 
and watch the counting of the ballots. Where the partisan primary is used, 
the party machine does not as a rule openly support any candidate for the 
party nomination, but often does so secretly. When the primaries are over, 
the work starts all over again, and at this stage the party committees stand 
openly behind the party nominees. At both the primary and final election 
stages money must be raised and work carried on to line up voters for the 
party. 

Electoral Process Almost Continuous. From the final count of the 
election onward, the successful candidates prepare to take office, while the 
unsuccessful ones return, more or less silently, to their former vocations; 
the election officials long for a vacation, and the voters return to their 
former somnolescence, vaguely wondering whether they voted for the right 
candidate after all. The successful party’s workers, on the other hand, are 
now all alert in anticipation of patronage to reward them for their services. 
But even for the election officials, the voters, the party workers, and the 
successful candidates, the rest will not be long. Only a few months hence 
there will be some other election. The process is almost continuous, and 
many officers are no sooner elected than they must prepare themselves for a 
new election campaign in the near future. 

METHODS OF NOMINATING CANDIDATES FOR PUBLIC OFFICE 

Importance o£ Nominating Machinery to Party Leaders and Bosses. 
The use of popular elections to fill public offices results in the rise of parties 
and in the development of methods and machinery by which each party 
may unite its strength as nearly as possible upon one candidate for each 
elective office. Only in this way does a party stand much chance of success. 
Furthermore, since nomination is an essential step toward election, and 
nomination by the dominant party often equivalent to election, it is impor- 
tant for the party that the nominee be the kind of man desired. To the 
party leaders it is exceedingly important that the candidates be men who 
will cooperate with them. The rank and file of the party may desire a 
different type of candidate, a more independent, spectacular, popular sort 
of person. This cleavage between the rank and file of the party’s adherents 
and the bosses and leaders of the party always exists to some extent, and 
it gives something of a clue to the development of both party organization 
and methods of nomination. In the early stages of party development the 
nominating macliinery was nearly all the party machinery that there was. 
Later came the differentiation noted in the preceding chapter between the 
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'"permanent^^ and the ^^temporary” or nominating machinery of the party, 
but the two still remain closely related. Therefore, if methods of nominat- 
ing are changed by law to please the rank and file of the party, the party’s 
permanent machinery may have to be changed or adapted to meet the new 
situation. 

Methods of nomination develop even in the smallest and most primitive 
communities operating under democratic forms. One of the simplest forms 
is that in which a voter arises in a town or school district meeting to place 
in nomination some friend to be a member of the board. But if one goes 
behind this, he will often find that the mover and seconders, with others, 
have already talked it over and have the consent of the person to be 
nominated. 

^‘Personal Declaration’" and Filing of Candidates. The consent of 
the person concerned to be nominated may be designated as a “personal 
declaration” of willingness. In small bodies or communities, in the absence 
of legislation to regulate nominations and elections, nothing more than a 
personal declaration of this kind may've needed to make a man a candi- 
date for office. When legislation is later adopted to regulate nominations, 
personal declaration becomes “filing,” i.e., the formal filing of the name of 
the candidate with the proper governmental official as evidence of his 
candidacy. 

In thousands of villages, townships, small towns and school districts, 
where the Australian ballot system is used, primary elections are not re- 
quired. Instead, the mere filing with the local clerk of an affidavit of can- 
didacy is legally sufficient to entitle a person to have his name printed on 
the final election ballot. This is perhaps the most widely used, although 
not the most important, of all nominating devices. It is a step in the 
nominating procedure, also, in the case of more important offices; candi- 
dates for governor and mayor must file for office before their names can be 
printed on primary ballots. 

Original Type of Caucus. The caucus as a nominating method has 
appeared in various forms. Its most primitive form is simply a voluntary 
unofficial meeting of a number of like-minded men to agree to support cer- 
tain candidates and measures. There is no legal regulation of it in this 
form, and it is probably to be found in all politically conscious groups at 
all times. It is, in a sense, the origin of party organization, for out of a 
caucus may come a committee to carry out the plans agreed upon, and as 
the affairs become more important and the community concerned increases 
in size, the committee may become a more or less permanent thing, em- 
powered to call further caucuses, mass meetings, and conventions, and to 
take other appropriate actions^ 
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Legislative Caucuses for Nominating Purposes. For higher offices 
such as those of governor and mayor, when these came to be elected, a dif- 
ferent method was needed. One that early developed in the United States 
was that of the legislative caucus, or the caucus of council members. In 
this type, the representatives of the voters in the legislative body met to- 
gether to put forward party candidates for these higher offices. This method 
came to be used also in Congress, where Federalists and Republicans met 
separately in caucus to nominate their candidates for President and Vice- 
President. These legislators had no mandate from the voters to perform 
this function, and later this scheme came to be denounced as undemo- 
cratic, because the voters themselves did not participate directly in the 
nomination of their higher officers. The method was condemned, also, as 
contrary to the American system of government, because it gave legislators 
too much control over the executive. In the end “King Caucus’’ was killed 
to give place to a supposedly more democratic system. 

Party Caucus and Nominating Convention. Later, when the nominat- 
ing convention had been more fully developed, the original caucus assumed 
a different form. Then, under party regulations, party members in each 
voting precinct were expected to have their party caucus sometime before 
the election, not for the purpose of nominating candidates for office, or 
adopting platforms, but to select delegates who would go to the county or 
city convention where the nominations would be made and the platform 
adopted. This change was partly the result of the growth of the electorate, 
and the enlargement of the party to cover the whole city, county, or state. 
As it was impossible for all adherents of the party in such large places to 
get together, some such system of choosing party delegates became necessary. 

Thus the caucus, instead of being an independent, local piece of nominat- 
ing machinery, became a cog in the machinery of a larger party, its work 
a mere first step in the nominating process. Under party rules, the caucus 
more and more lost its informal, spontaneous, and deliberative aspects. 
Party leaders, in order to control the conventions, found it necessary first 
to control the caucuses, and this they did as fully as possible and in vari- 
ous ways. The precinct committees and leaders of the party were empow- 
ered to call and to conduct the caucuses. They developed the plan of 
printing ballots for the caucus on which were listed the names of just the 
right number of hand-picked delegates to represent the precinct. If the 
party adherents who attended the caucus showed too much independence, 
the local committee could schedule the caucus at an inconvenient hour, 
or in a room that was too small, or in a place (frequently a saloon in cities) 
where certain party supporters would not go. Tricks and dodges like these 
served to bring party caucuses into very bad repute, especially in the larger 
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cities. The caucus as a mere first step in the convention process of nomi- 
nating candidates, developed in the early part of the nineteenth century at 
the very time when hundreds of thousands of men, many of them recent 
immigrants, who had never before voted, were being enfranchised through 
the wiping out of the old property qualifications. It is not surprising, then, 
that the standards of conduct in these party primaries were exceedingly 
low, and that many of the more high-minded voters turned away from party 
politics in disgust. Many voters lost interest in the party caucuses also 
for the reason that they seemed unimportant. 

Development of Convention System, The convention system itself 
was advocated at the outset, from about 1800 to 1840, as a more democratic, 
more American way of nominating candidates for high office than the legis- 
lative and Congressional caucuses. By the 1820’s a number of states were 
familiar with statewide party nominating conventions. Democratic believers 
in this new device forced it upward from the counties to the states, and 
then to the national level. In 1831 the Anti-Masonic Party held what is 
generally considered to have been the first national nominating convention. 
Presently the major parties followed suit, so that since 1833 candidates 
for the Presidency and Vice-Presidency have generally been nominated by 
party conventions. The convention method thus became, and remained 
throughout the nineteenth century, the accepted method of nominating party 
candidates for national, state, county, and large city offices. It is still in 
vogue in a few states, and' is the almost exclusive method of naming can- 
didates for President and Vice-President of the United States. 

Caucuses and Conventions Combined. The party nominating conven- 
tion is, then, a secondary and representative rather than a primary and 
direct method of nominating candidates. It is secondary because it is not 
the first step in the process of nominating and the voters themselves are not 
present. It is representative because the delegates are supposed to repre- 
sent the views of the voters in their several districts. The entire machinery 
may be looked upon as a series of pyramids based upon other pyramids. 
At the bottom are the many caucuses of party adherents in the voting pre- 
cincts. These send one or more delegates each up to city or county conven- 
tions, or both. The city and county conventions, in turn, send delegates 
to the state convention, and perhaps to legislative and Congressional dis- 
trict conventions. State and Congressional district conventions, in turn, 
send delegates to the national convention; these delegates, then, are three 
steps removed from the voters, while state convention delegates are two 
steps removed. 

Defects in Caucus-Convention System. At its best, the party conven- 
tion has been, and at any time may be, a fine institution, of great value to 
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the entire public as well as to the party concerned. But at its worst the 
convention can be, and at times has been, a very sorry and despicable 
thing. City and county conventions have probably been the worst of- 
fenders. When, as is frequently the case, the party machine lives by spoils 
and corruption, and is closely allied with the underworld, its precinct organi- 
zations are likely to send some very unrepresentative delegates to the city 
or county convention. An investigator who checked up rather carefully 
on a Cook County, Chicago, Illinois, party convention in 1896, found 
that of 723 delegates, the discoverable occupations and personal records 
were in part as follows : saloonkeepers, 265; political employees, 148; 
ex-burglars, pickpockets, and other jailbirds, 130; no occupation, 71; tried 
for murder, 17; lawyers, farmers, business and professional men, etc., 92. 

Arguments Against Convention System. This was, undoubtedly, the 
party convention at its worst. Under similar conditions, the state conven- 
tion would have a more reputable appearance, while the national party con- 
ventions would be on a still higher plane. Nevertheless there were then, 
and continued to be, these serious charges against all party nominating 
conventions: (i) that boss and machine control of the caucuses and of 
the precinct delegations prevented the election of the most able and 
reputable local members of the party; (2) that boss and machine control 
continued right through the convention; that the slate of candidates was 
picked by the bosses in advance, and that the organization used ^^steam 
roller” methods to flatten out the opposition; (3) that the Very size of the 
convention (723 delegates in Cook County, for example) made real de- 
liberation impossible; (4) that in the nature of things the average busy citi- 
zen could not and would not take the time to attend the party caucuses 
for electing delegates when there was so little chance of his achieving any- 
thing thereby. 

One of the fundamental defects in the whole caucus-convention system 
of making nominations was that it was unregulated by law. Party organiza- 
tions and bosses really controlled the entire procedure, and while they did 
not dare to flout the wishes of all voters they could nevertheless go very 
far before the ordinary Republican voter, for example, would turn Demo- 
crat. As long as the bosses controlled the nominations, they could pretty 
well count upon exercising power, since independent voting was the 
exception. 

Legal Regulation of Parties and Direct Primaries. The alternatives 
to the unregulated caucus-convention system that the American people came 
to consider were principally two ; First, the regulation by law of the parties 

Summarized from P. 0 . Ray, An Introduction to Political Parties and PrQctical 
PoMcj, new and rev. ed., 1917, p. 128. 
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and of the caucuses and conventions that they held ; and second, the adop- 
tion of substitute methods of nomination, especially the direct primary. 
These came more or less simultaneously and by piecemeal. From 1866 on, 
many states experimented with new devices, but it was not until the Austra- 
lian ballot laws came to be generally adopted that direct primary legisla- 
tion swept over almost the entire country. From 1900 down through the 
Progressive era and World War I the wave of primary reform continued, 
and even today legislatures still make important changes from time to time 
in the laws. 

Direct Primary Defined. A direct primary may be defined as a pre- 
liminary public election conducted at public expense for the selection or 
nomination of candidates for public office whose names shall appear on 
the final election ballot. The overwhelming majority of cities, counties, 
and states now come under direct primary systems as to all their important 
elective offices, while Senators and Representatives in Congress are also gen- 
erally nominated in this way. The caucus-convention system (now gener- 
ally under some legal regulation) prevails for nominating candidates for the 
Presidency and Vice-Presidency, as well as for state and some local offices 
in a few states. In small places such as villages, townships, and school 
districts, as previously noted, some system of filing or declaration by the 
candidates is all that is usually required. 

Classes of Direct Primaries. The following are the principal types of 
direct primary laws : 

A. Partisan primaries, both statewide and local 

1. Closed 

2. Open 

B. Non-partisan primaries, primarily local 

C. Miscellaneous primaries 

1. To elect party officers and delegates (usually combined with a 
closed party primary) 

2. '‘Run-off” or second and third primaries 
■ ^ Presidential preference primaries 

The Closed Party Primary. Closed party primaries have as their ob- 
jectives the nomination of party candidates for office and the strict main- 
tenance of party lines. The idea is to keep the door closed so that Demo- 
crats may not vote in Republican primaries and vice versa. Behind this 
idea lies the fear of party leaders that the opposition will try to send its 
voters into the other party’s primary in order to help nominate a weak 
candidate, one whom the other party can then defeat at the final election 
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One way to prevent this is to require registration of voters well in advance 
of the primaries, and to have each voter designate his party affiliation in 
registering. Then separate party primary ballots can be printed, and at 
the primary only those voters who registered as Republicans, for example, 
may receive the Republican primary ballot. Nearly half the states provide 
for this “party enrollment’^ system; they include Massachusetts, New 
York, Pennsylvania, California, various southern states, and some others. 
Closely related are the systems in some southern states under which the 
state law permits each party to lay down its own tests of party affiliation 
and practically to conduct its own registration. Such in effect is the Texas 
“white primary law,” previously discussed.^^ 

Challenge System of Enforcement. About a third of the states, mainly 
in the middle west, provide for the “challenge system” instead of party en- 
rollment. In these states the law provides a standard test of party affilia- 
tion that each voter is supposed to pass if challenged. When asking for a 
Republican primary ballot, for example, if challenged by a Republican 
watcher at the polls, the voter may be required to state that he voted “gen- 
erally” for the candidates of that party at the last election, or that he voted 
for a “majority” of them, and that he intends to do the same at the next 
election. Since voting is a secret matter, this places it entirely up to the 
conscience of the individual to tell the truth or not as he sees fit. In fact, 
the challenge test of party affiliation is a very weak one, and without effec- 
tive sanction. The primary election figures show that in some states the 
great bulk of the voters vote in the primary of the dominant party, and 
then at the final election thousands shift back to their own party. The 
reasons for voters shifting around in this way are not hard to find. Voters 
are constantly moving from party to party for entirely legitimate reasons, 
as the great shift in party strength between 1920 and 1936 clearly shows. 
Furthermore, if one party is almost certain to carry the final election, there 
is often but a single person seeking the nomination of the nearest rival 
party for each office, so that adherents of the latter would have little or no 
reason to vote in their own primary. Indeed minor parties commonly have 
only one person file for each office, so that there is no primary contest. 

Open Party Primaries. In order to make it easier for voters to change 
their party allegiance, the laws in a few states (Montana, Wisconsin, and 
Minnesota) provide for the “open” type of party primary. This means 
that the lists of candidates for the separate parties’ nominations are printed 
In separate columns on one large sheet, or are printed on separate slips and 
clipped together, so that each voter gets the entire batch. Then, in the 
secrecy of the voting booth, he marks his choices on ow and only one of 

See Grovey tJ. Townsend (1935), 295 U. S. 45, and p. 312 above. 
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the party lists, but he decides without previous registration or declaration 
which list it shall be. Thus he is free at each party primary to miake a new 
choke of party or to stick to the old party, as he thinks best. 

Primaries Without Party Designation. Today in California, Minne- 
sota, and North Dakota for local offices in general, and both state and local 
judicial offices, and in other states for some classes of local offices, there is 
nomination of candidates without party designation on the ballots, followed 
by election also without party designation. The ballot form used is of the 
simple ^kffice group’’ t3^e. Thus a municipal primary ballot, properly 
headed and dated, would normally begin with the office of mayor, and under 
that caption would list the names of the various individuals seeking nomi- 
nation to that office, but without indicating to what party they belong. 
Then would follow the other offices: treasurer, municipal judge, and others, 
down to the ward aldermen. On this ballot the voter simply designates 
his choice for each office, and at the end of the day the total votes of each 
candidate for each nomination are determined. By law the two highest 
for each office to be filled are then entitled to have their names on the final 
election ballot, or the law may designate the highest three. 

Partisan and Non-Partisan Primaries Compared. The true nature of 
this system can be seen only by contrasting it with the partisan primary. 
Under the latter, each party has, at the end of the primary, one candidate 
for each office except where no one has even cared to file. Where the 
Republicans are dominant, both their first and second candidates for the 
party nomination to the mayoralty may have more votes than the highest 
Democrat, but that makes no difference. The highest Republican is nomi- 
nated, and so is the highest Democrat, and so on. Under the so-called non- 
partisan primary (i.e,, primary without party designation), however, the 
two candidates who get the highest numbers of votes in the primary are 
nominated ; both of them may chance to be Republicans, or both Demo- 
crats, or one of each, but party affiliations are not shown on the ballot. 
The personal preferences of the voters are given more opportunity for ex- 
pression in this type of primary, while independent candidates have a some- 
what increased chance of being nominated. Indeed, if the primary in this 
case were called an election, the highest candidate might simply be elected 
in this way and no second election be needed; or the law could provide 
that those candidates who get a clear majority in the first election would 
be elected, and that a second election would be held only in case no one 
had a clear majority at the first election. 

It is a mistake to believe, however, that the use of this type of primary 
and election system, with ballots lacking party designations, really ensures 
non-partisanship, The parties are still there ; they have the organimtions ; 
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and they can put themselves behind their chosen slates of candidates with 
assurance that it is organizations, i.e., parties, that really win elections. 
In the leading cities and counties of Minnesota, for example, there is no 
doubt that the winning candidate in nearly every important contest is 
backed by some leading party. 

Second or ‘‘Run-OH” Primaries in One-Party States. In the south- 
ern states, where nomination by the Democratic party is almost equivalent 
to election, provision has been made for a second or run-off primary in cases 
where no candidate gets a clear majority of the primary votes at the regular 
partisan primary. Usually the laws provide that only the two highest can- 
didates shall have their names on the party ballot in the run-off. Thus at 
this second primary one or the other is likely to get a clear majority of the 
party votes, but if there is a tie, then in some states a third primary is 
legally possible. When the Democratic party^s internal differences have 
been settled in this way, the final election is little more than a formality. 

Use of Primaries to Elect Party Officials. In a number of states 
where the party convention is still retained for some purposes, the partisan 
primary is used also for the election of party officers, from precinct com- 
mittees to the state central committee and national committeemen, and for 
the choice of delegates to attend party conventions. Thus the primary has 
a double purpose: (a) to nominate the several parties’ candidates for public 
office, and (b) to elect the officers and representatives of the parties them- 
selves. This eliminates the necessity for the party to hold its own unofficial 
caucuses. 

Abandonment of Party Conventions. The adoption of statewide pri- 
mary laws had a curious effect upon the party organizations. Knowing 
that such laws were an expression of the unpopularity of the party caucuses 
and conventions, the leaders in many states decided not to hold any con- 
ventions, although the laws in no sense prohibited them. But conventions 
had the function of adopting party platforms, as well as that of nominating 
party candidates for office. Thus in a number of states, no state party 
platforms were adopted for a number of years, and local party platforms 
also disappeared for a time in many places. Everything was left to the 
primaries, but these simply provided for nominations to office. This omis- 
sion had a serious effect on party unity and morale, and it became necessary 
to provide some machinery whereby the party could formally and openly 
adopt its platform. In some states laws were soon enacted authorizing 
party delegate conventions or a new type of party council for this purpose. 
The delegate convention called together merely to adopt a party platform 
is a rather futile affair ; it has no power and no responsibility, since its 
members are not those who will be responsible for carrying out the party’s 
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program. The party council is a better device. This consists, usually, ol 
the candidates nominated by the party for state officers together with mem- 
bers of the party’s state central committee and other leaders designated by 
law. 

Effect of Direct Primaries on Parties. One of the principal criticisms 
of the direct primary system, voiced by party organizers and bosses, is that 
they disrupt the parties, destroy party leadership, and result in the nomina- 
tion of weak, incompetent, but flashy and popular candidates. As far as 
the national parties are concerned, there is no substantial evidence to sup- 
port these charges. Those parties still have strong organizations. In the 
states there is some evidence that bosses and rings are not as powerful as 
they once were, but whether this is due to the direct primaries would be 
hard to prove. Many other factors, including a growing independence 
among voters, will account in part for the decline of the power of the 
bosses. As to the ability of the candidates nominated, there is no evidence 
that direct primaries have made any great change. Candidates who were 
successful under the convention system continued to win at direct primaries. 

ELECTIONS AND BALLOTS 

At the final elections, as well as at the primaries, voting is done almost 
entirely by the marking of officially printed ballots. The voter presents 
himself at the place of election, identifies himself as a registered voter or 
as one who is entitled to vote in the precinct, receives his ballot or ballots 
(where more than one are used at the same election), takes them into a 
curtained booth, and there in secrecy marks his choices. There are three 
principal types of such ballots. 

1. Original Australian Ballot. The original Australian ballot was one 
which grouped the candidates under the heading of the office for which* 
they were running, but did not show their party affiliation. This type was 
not at first extensively adopted in the United States, but it has come to be 
the prevalent one for local elections of the non-partisan type. 

2. Massachusetts Type of Ballot. In Massachusetts the Australian 
ballot was adopted but modified to show the party affiliation of each candi- 
date. Thus the names of candidates are printed in groups under the offices 
to which they severally aspire, and the voter has to run down the entire list 
of offices, and vote under each heading for the candidate of his choice. It 
takes just as long to vote a straight ticket as to split the ticket, i.e., to vote 
for some Gandidates of one and some candidates of the other party, but at 
least the party affiliation of each candidate is shown, as a guide to the voter 
who wants to vote the straight ticket. Sometimes, also, on these ballots 
are printed the party emblems as a further help to the ignorant voter. 
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This Massachusetts or office-group type of ballot is used for state elec- 
tions and for electing members of Congress and Presidential electors in 
about a third of the states, and for local elections in the same states as well 
as to some extent in others. A few states have introduced important modifi- 
cations, such as providing a separate space in which the voter may vote a 
straight party ticket if he wishes, or vote a straight ticket in the main while 
scratching out the names of a few candidates that he does not approve. The 
original Massachusetts type is the one most generally approved by those 
who favor the utmost honesty and secrecy in elections. 

3. Indiana Type o£ Ballot. In Indiana a very different type of Austra- 
lian ballot was introduced. This was a ballot printed with a separate col- 
umn for each party, and with a space at the head of each column for the 
voter to vote for the entire party slate by marking a single X. It was 
further embellished with a party emblem for each party — ^an eagle, a 
rooster, and so on, so that the most unlettered voter could vote for the entire 
party list. American party organizers were quick to see the party advan- 
tage in this arrangement. It not only enabled them to get the votes of the 
illiterate, but it also permitted them to check up on how a voter voted. If 
he stayed long in the booth, he was splitting or scratching his ticket; if 
he did his work quickly, he was voting a straight party ticket. Thus the 
secrecy of the ballot was somewhat reduced, and the “pay-off’’ in cases of 
vote-buying could be made to depend on the time spent by the voter in the 
booth. The tendency of the voter with this type of ballot is obviously to 
vote the straight ticket. 

How Ballots Are Marked. In practically all American public elec- 
tions, the voter is permitted to mark as many X’s on his ballot as there are 
places to be filled. For the governorship, he makes one mark, but if two 
or more judges or members of the legislature are to be chosen in his district, 
he may make as many marks as there are positions. If he makes fewer, his 
ballot is still valid, but if he makes more, this part of his ballot is spoiled 
and cannot be counted. Furthermore, his X must conform fairly closely to 
standard ; not every kind of mark in the square will be counted. 

Plurality or Minority Rule. Under this method of voting, votes are 
non-transferable ; that is to say, a vote for A can be counted only for A; 
there is no second or third choice marked by the voter to be transferred to 
another candidate if the candidate first chosen fails of election. Further- 
more, a plurality vote prevails, meaning , the highest vote for the office, 
whether that vote is a majority or not. If there be three candidates for 
a place, the vote may run 40 per cent, 32 per cent, and 28 per cent, and 
while the latter two candidates together have 60 per cent of the total, the 
voters who cast these ballots are overruled by those who cast only 40 per 
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cent. The maintenance of a two-party system keeps down the number of 
such cases of minority rule, but they occur very frequently nevertheless. 

State Central Organization for Administering Elections. The ad- 
ministration of primaries and elections calls for an integrated organization 
from the state capital down to the voting precincts.^® In most states the 
secretary of state is the principal officer in charge of elections, although 
the governor and the attorney-general usually have some functions in this 
field, and a few states have created state election boards. The secretary of 
state has, as a rule, but a small staff, and that staff is devoted mainly to 
other functions. About all he can do is to compile and to publish the state 
election laws, to publish notices of state elections and instructions for local 
election officers, and to assist in the canvassing of the votes after the elec- 
tion and in publishing the results. He, of course, accepts some filings of 
candidates for state, Congressional, and judicial offices, keeps some election 
records, and issues certificates of nomination and election to successful can- 
didates, but the point is that he cannot actively, and with adequate assist- 
ance, direct the conduct of elections throughout the state. It has been 
strongly urged that until the states create state election boards with ade- 
quate powers and small but competent staffs, the work of conducting elec- 
tions will not be raised to the standing that this function deserves. 

County Organization for Conducting Elections. Below the state, the 
counties serve almost everywhere as the principal units for the supervision 
and conduct of statewide and county elections, but some large cities stand 
independent of and on a level with the counties for this purpose, and in 
some New England states the towns have important functions in connection 
with general elections. In addition, of course, cities have considerable con- . 
trol over their separate municipal elections, and so do villages, towns, and 
townships. There is in most places a considerable confusion of functions 
and responsibility, since elections are not considered in most places as a 
separate and important governmental function, and the work of handling 
them is simply added to the other functions of various officers. 

County Election Functions. The county clerk or auditor, an elective 
and political officer in most places, has generally the principal responsibility 
for primaries and for elections in his county. He accepts filings, gives 
notice of elections, and makes up and prints the ballots in accordance with 
law, checks up to see that the precincts have polling places, personnel, and 
equipment for the actual conduct of elections, distributes ballots, tally 
forms, and necessary equipment to all precincts, and receives back the bal- 
lot boxes, ballots, and reports of various kinds from the precinct officials. 

See Harris, Election Administration States, espec. chs. II-IV, for a 

full discussion of election administration. 
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He assists the county canvassing board, of which he is in some places a 
member, in preparing a final official count and report of the election, and 
transmits a final report to the secretary of state. He mails out and receives 
back absent voters’ ballots, issues certificates of nomination and of election 
to candidates whose districts are wholly within the county, and does a 
dozen and one other things relative to elections. 

Suggested Organization for Large Counties and Cities. Most Amer- 
ican counties are, of course, so small in population that a full time board 
or commissioner of elections is out of the question. In all counties of 
100,000 or more population, however, and especially in the largest ones, a 
separate office of elections would have certain great advantages. This sug- 
gestion does not apply where the largest cities in the county are separate 
from the county for the handling of elections, but in that case the cities 
themselves would be better served if a separate officer were responsible. In 
his office could be centered every important function connected with elec- 
tions, including the continuous registration of voters under a permanent 
registration system. Cities of large size, and counties that include such 
cities, have felt most keenly the need of better election administration, and 
in some of them (Milwaukee, Omaha, Los Angeles, Rochester, and others) 
there has been a definite consolidation in one office of the principal elec- 
tion functions. 

Voting Precincts. The most striking weaknesses in administration oc* 
cur, however, in the voting precincts themselves. These consist in rural 
and semi-urban areas of the townships, towns, villages, magisterial districts, 
and other primary geographical units or subdivisions of the county, whereas 
the larger cities and villages are everywhere divided into voting precincts. 
Town boards and city and village councils usually make this division into 
precincts, but the state laws in some cases direct that precincts shall not 
have over 200, 250, 300, 400, or some similar number of voters. This means 
that the districts are rather small, on the average, since many rural town- 
ships and small villages fall far short of even these maximum figures; and 
that the number of voting precincts in the whole country is very large, esti- 
mated at over 120,000. This gives an average of about 400 voters voting in 
each precinct at national elections, the average being brought up consider- 
ably by the larger voting districts in Massachusetts, New York, and other 
eastern states. In off-year and local elections the number of votes cast per 
precinct is usually much smaller. 

Disadvantages of Small Voting Precincts. The difficulties created by 
having so many and such small voting precincts are many, (i) First there 
is the difficulty of gettifig competent election officials. These must usually 
reside in the districts^ itself an unfortunate requirement in many places be-* 
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cause many districts do not have a suitable personnel. (2) Adequate and 
dignified voting places are also not available in many of these small places. 
In cities it is necessary to rent a great variety of otherwise unoccupied 
business buildings and even homes, because schools and other public build- 
ings cannot be had. (3) The expense of elections is very considerably in- 
creased, owing to the rental of additional polling places and the payment of 
many judges and clerks of elections who would not otherwise be needed, 
and who are not kept busy. (4) Adequate supervision of the election by 
city and county officials is made more difficult by the large number of 
precincts that must be visited. In rural districts, because of great distances 
to be traveled, it is inevitable that some precincts must have but a few 
voters, but in densely populated cities there is little excuse for it. Indeed, 
it plays right into the hands of the more shady politicians, for it is they 
who practically appoint the election officials in most city precincts. The 
more precincts there are, the more friends can be rewarded with jobs at the 
polls, and the more help the unscrupulous politician has in swinging the 
election. 

Precinct Election Boards. In each precinct there is for each election 
or primary day a board of elections consisting usually of three or four per- 
sons, who are generally paid on a per diem basis. In rural areas in many 
states the township and village boards serve as election officers, but in cities 
it is necessary to appoint citizens wffio hold no regular public offices. These 
are legally appointed by the city council or city clerk, but the dominant 
political party usually has the actual choice, and the persons selected are 
very commonly regular party workers. As a rule no tests of competence 
are applied, and grand jury investigations of election frauds in some cities 
have resulted in discovering a high percentage of men with criminal records 
serving on election boards. 

Election Frauds and Errors. This is the dark and seamy side of Amer- 
ican election administration. It is hardly to be wondered at that the most 
flagrant elections frauds are constantly being discovered. Ballot-box stuff- 
ing, repeating by voters, deliberate miscounting, spoiling of opposition 
ballots, and other frauds occur time and again. Even violence at the polls 
to keep away opposition voters is not unknown. To these practices must be 
added also a tremendous number of mistakes in tallying and counting votes. 
Sleepy election officers, after working a rather long day in stuffy polling 
places, are in no condition to do a good job of counting. 

There is, of course, no need to continue the present inefficiency. Properly 
organized and responsible election boards in all large places, with power 
to select the precinct election officers by examination, to rearrange election 
precincts so as to increase their size somewhat and center the work in pub- 
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lie buildings, and to do the other things needed to promote efficiency and 
honesty, could make over the whole election process in a very few years. 
Voting machines would be a great help, because it is hard to cheat with a 
voting machine, and it gives returns promptly and accurately. Even the 
cost of elections, which today varies from about 50 cents to over four times 
that amount per vote cast in urban places could be considerably reduced by 
better organization and methods. A conservative estimator says that Amer- 
icans spend over forty million dollars of public money every year on elec- 
tions, and the amount is probably very much over that 7 ^ 

CORRUPT AND ILLEGAL PRACTICES IN ELECTIONS 

In addition to the older body of laws forbidding the buying of votes, 
intimidation of voters, and violence and drinking at the polls, there has 
been developed in the past generation a new mass of legislation dealing 
with corrupt practices. This terni, in the narrow sense, refers to legislation 
requiring publicity of campaign expenditures by candidates and commit- 
tees, limiting the amounts of their expenditures, and designating certain 
expenses as legitimate and others as illegitimate. The term ^^illegal prac- 
tices,” on the other hand, is broad enough to include corrupt practices, but 
it refers usually to the older types of illegal acts connected with elections. 

National Legislation on Corrupt Practices. The American laws on 
corrupt practices came mainly from the^ Progressive movement that swept 
the country after 1900, and that movement is responsible for many other 
changes in the laws and political practices of the country. Between 1907 
and 1918 Congress enacted a number of laws dealing with campaign funds, 
their collection and their uses, and these were revised and consolidated in 
the act of 1925.^® This legislation requires all political committees, not 
merely party committees, that raise and spend money in connection with 
Congressional elections in two or more states, to file expenses with Congress 
at regular intervals during the year and also more frequently just before 
the election. Similar requirements are made of all candidates for seats in 
Congress. Candidates for the Senate are limited to $25,000 at the very out- 
side, and for the House to $5,000, with some flexibility within these limits 
according to the number of voters to be reached. Under the second Hatch 
Act (1940) no political committee may legally receive or expend over 
$3,000,000 in one year, and no person or association may contribute over 
$5,000 to any national committee for election purposes.^® Corporations are 

Harris, 0^. dt, p. 384. 

^® U. S. at Large, y oh 43, p. 1070, 68tli Congress, Public Law no, 506; 

Code of Laws of the U. S., Title 2, ch. 

Public No. 753, 76th Congress; Louise Overacker, “Campaign Finance in the 
Presidential Election of 1940,” 35 Am. Pol. Sci. 701-727 (1941). 
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forbidden to make any contributions toward Congressional campaign ex- 
penses, and candidates are prohibited to make promises of appointment or 
of influence toward appointment to public office to secure the support of 
any voter. By organizing its own Political Action Committee the C.I.O. 
has found it possible to expend liberal amounts directly on political propa- 
ganda without violation of law. 

State Corrupt Practices Legislation. Laws regulating campaign funds 
and forbidding corrupt practices are to be found in varying form and 
strength in most of the states, but some of these acts are very weak indeed. 
In some states only candidates need to file their expense accounts, while 
in others the laws are concerned only with the expenses connected with 
getting a nomination. The limits on the amounts that candidates may 
spend are usually considerably lower than those in the national act, while 
the restrictions on the purposes of expenditure are far more numerous and 
detailed. There are the usual prohibitions against campaign contributions 
by corporations, against promises by candidates of public offices or other 
favors to their supporters, and some states also forbid the solicitation of 
funds from state employees. The need for regulation of the raising and 
spending of money for campaigns can hardly be questioned when it is real- 
ized that in addition to the more than $40,000,000 spent annually on elec- 
tions from public funds, candidates, parties, and other organizations have 
in the past spent well over half that amount if not fully as miich/^ Cam- 
paign expenditures have grown like the proverbial beanstalk. In the de- 
pression year campaign of 1932, the admitted expenditures of the two lead- 
ing national parties were over $5,100,000, and in 1936 they rose to nearly 
$11,000,000. In 1940, because of the Hatch Act limitation, both national 
parties reported expenditures of under $3,000,000 each, but the total spent 
in the campaign was over $20,000,000— mostly spent through state, local, 
and independent committees, it is true, but without evidence that much 
of this sum did not really go into the national campaign. 

Careful students of this new movement to purify elections have pointed 
out many gaps and inadequacies in the laws enacted to regulate these great 
funds, but the real weakness at the present time seems to be that there is 
so little machinery for the enforcement of the laws. Neither the states nor 
the national authorities have provided for any officer with adequate power, 
time, and staff, to check up on the compliance by candidates and commit- 
tees with these laws. Many of the published expense accounts are woe- 
fully incomplete and very poorly organized. 

See Louise Overacker, Money in ElectiafiSf ch. Ill* J. K. Poliock, Party Cam- 
paign Funds, ch. Ill; Louise Overacker, “Campaign Funds in a Depression Year,” 
Amer, Pol, Sci. Rev., voL 27, pp. 769-783 (1933) ; New York Times, Nov. i, 1936, 
etc., for 1936 figures. 
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23 , NOMINATION AND ELECTION OF 
THE PRESIDENT 


AT the apex of the elaborate pyramid of elective offices in the United 
-/iL States stands the Presidency of the United States. Not alone the 
tremendous power of the office and the great influence that the President 
may wield, but also the great hopes and the affection of the people that 
attach to the holder of this office, make this office the greatest election prize 
in the United States and probably in the world. To the millions of voters 
and potential voters, and indeed to all citizens, this is the ^ most important 
office for which ballots can be cast. It is not surprising that the highest 
objective of every political party should be the winning of this office nor 
that the contest between the parties for the Presidency should be the most 
exciting, colorful, and expensive of all elections. 

Proposed Methods of Election. This is not in accordance with the 
intention of the framers of the Constitution. When the Federal Conven- 
tion members agreed that there should be a President of the United States, 
the question arose as to how he should be chosen. In the Virginia plan it 
was proposed that he be elected by the Congress, and this plan was twice 
agreed to by the convention. Those who were afraid of legislative domina- 
tion over the executive thought this would not do. There was a proposal 
from Elbridge Gerry of Massachusetts that the national executive be chosen 
by the state executives, each having an equal vote. This also was re- 
jected.^ James Wilson of Pennsylvania, not usually considered a very 
democratic person, then seriously proposed direct election by the voters. 
^^Experience,” he stated, “particularly in New York and Massachusetts, 
showed that an election of the first magistrate by the people at large, was 
both a convenient and successful mode.”^ When this was put to a vote, 
only the Pennsylvania delegation voted for it. Luther Martin of Maryland, 
a state in which the governor was then chosen indirectly by a body of 
special electors, then moved “that the executive be chosen by electors ap- 
pointed by the several legislatures of the individual states.” ® This was 
rejected but later revived and adopted. 

^Charles C. Tansili (ed), Documents Him trative of the Formation of the Ufdon 
of the American States, 1927, p. 179. 

^ Charles C. Tansili, pp. 134, 393, 

^Ibid.j p. 395. 
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Points on Which the Convention Agreed. The details of the electoral 
plan were worked over again and again with the greatest of care. From 
the debates several things seem to be certain. First, election by the voters 
was positively rejected. Second, nearly all the members expected that 
the Presidential electors would only infrequently give a majority to any one 
candidate ; consequently, they thought that the election would in most cases 
be thrown into the hands of Congress. Third, as between the House and 
the Senate, the convention members favored election by the House, since 
the Senate was already endowed with sufficient power over the President. 
Fourth, the majority favored a fairly short term, with re-eligibility. Fifth, 
no provision was made for a system of nominations preliminary to the 
choice by the electors, although the members reached the verge of this 
question repeatedly. Sixth, the rise of national parties was hardly fore- 
seen by any of the members, not at least in connection with this question. 
They seemed to think that each state would put forward its favorite sons, 
that some of them would be widely enough known to get votes beyond their 
own states, and that the electors would make careful, deliberate choices 
without real partisanship. 

Original Plan of Election. The electoral plan adopted was as fol- 
lows :(Each state was to appoint, “in such manner as the legislature thereof 
may direct,” a number of Presidential electors equal to the number of 
Senators and Representatives from that state in Congress) To prevent 
Congressional domination of the election and of the President, howeverjfno 
member of Congress nor any officer of the United States could serve as an 
elector. The electors were to meet in their respective state^ not as one 
group at the national capital/and were to cast their ballots for two persons, 
i.e., each elector was to have two votes, to be given to different persons, at 
least one of whom should not be a resident of his own state. These votes 
were then to be sent to the Capitol, where the president of the Senate (i.e., 
the Vice-President of the United States) was to open them in the presence 
of the two houses. The person with the largest number of votes, if a major- 
ity of the total number of electors, was to be declared President of the 
United States, and the person with the next highest number was to be 
Vice-President^ ^n case two persons had a majority but were tied, or in case 
no one had a m^ority, the House of Representatives was to make the final 
choice, and where no one had a majority, its choice was limited to the five 
highest candidates. In the voting in the House, each state delegation was 
to have one vote, and a majority of states was necessary to the election of 
the President in these cases. After this, the next highest candidate was to 
be declared to be Vice-President, but if two were tied for next place, the 
Senate was to make the choice for this office^ 
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First Election Raises Questions. This original method of election 
operated through the first four Presidential elections. In the first elec- 
tion, held on the first Wednesday in February, 1789, there were no formal 
nominations. Almost everyone expected Washington to be elected, as he 
was. The real problem concerned the Vice-Presidency.^ With Virginia 
getting the Presidency, New England seemed entitled to the next highest 
office, and John Adams was the logical candidate. There was no real dan- 
ger that he would get the votes of all the electors, but Hamilton, the great 
political manipulator, -was so anxious that Adams should not rival Wash- 
ington in votes that he wrote many private letters to prevent it. When the 
votes were opened, Washington had sixty-nine, the full number of the elec- 
tors chosen, and Adams was next, but with only thirty-four. This was not 
even a majority, but under the rule of the next highest, he was elected. 
Thus the very first election revealed one difficulty with the method of elec- 
tion: the electors could not designate one person to be President and 
another to be Vice-President. If two candidates received equal numbers 
of votes and majorities, even though the intention was to make one Presi- 
dent and the other Vice-President, the question would be thrown into the 
House of Representatives for decision. Only a certain amount of wire- 
pulling behind the scenes could prevent this. 

How Electors Are Chosen. But how were these first Presidential 
electors chosen? Popular election of the electors was provided for, and was 
successful in four states, Massachusetts, Pennsylvania, Maryland, and Vir- 
ginia. New Hampshire also held such an election, but as no one received 
the majority required by law, the legislature had to make the final choice. 
Elsewhere the legislatures kept the power in their own hands, and in New 
York a squabble between the houses resulted in a failure to elect any 
electors. North Carolina and Rhode Island were not yet in the Union; 
thus only ten states actually cast ballots in the first Presidential election, 
and only half of them permitted the voters to choose, or to try to choose, 
the electors. 

The next election went off more smoothly, and with little difficulty. But 
parties were already forming, and democracy was on the march. The state 
legislatures were bombarded with demands to permit the voters to choose 
‘ the Presidential electors. At first they yielded but slowly, but as the suf- 
frage came to be widened, the movement accelerated. From 1832 on, South 
Carolina was the only state in which the legislature continued to choose the 
electors, and it changed at the time of the Civil War. Since then popular 
election has been the rule, 

^ See Minnigerode, Presidential Years, for brief accounts of the politics 

of the first Presidential elections. 


NOMINATION AND ELECTION OF PRESIDENT 393 

Rise of Parties and Caucuses. Political parties were definitely form- 
ing even under Washington. To get the united support they needed for 
their candidates, their leaders in Congress called party caucuses as early 
as 1796, to nominate their candidates for the Presidency and the Vice- 
Presidency. Hamilton was the off-stage guiding genius for the Federalists, 
Jefferson was both the leader of his party and a candidate for the Presi- 
dency. In 1796 he lost to John Adams by three electoral votes ; in 1800 
he won over Adams by a narrow margin as the result, principally, of the 
shift of New York from the Federalist to the Republican side. 

Election of 1800. These elections showed increasingly the defect in- 
volved in not permitting the electors to designate their choices specifically 
for the two offices. Hamilton had to promise Pinckney of South Carolina 
that he should be run equally with John Adams on the Federalist ticket, 
so that both would have the same chance at the Presidency. In the Republi- 
can party, for the 1800 election, Burr insisted on an equal chance with 
Jefferson. This agreement was made, since Jefferson’s party badly needed 
the support of Burr, an effective Tammany leader who was building up the 
Republican organization in New York City, Hamilton’s Federalist strong- 
hold. There was little doubt that the Republican voters intended Jefferson 
to be President, and Burr to be Vice-President, and there seems to have 
been a plan to have one Republican Presidential elector in South Carolina 
cast his second vote for somebody else than Burr. This was not done. 
Burr and Jefferson both received exactly the same number of votes, and 
the final choice between them was thrown into the House of Representa- 
tives. There the Federalists were still strong, and the feeling against 
Jefferson was so violent that, had Burr done anything to make an agree- 
ment with them, he could have been elected President over Jefferson. 
Hamilton insisted that Burr was the more dangerous man, but it took 
thirty-six votes in the House before Jefferson was chosen President over 
Burr. 

Method o£ Election Amended. This experience showed the necessity 
of changing the electoral procedure. A constitutional amendment was 
promptly submitted by Congress and adopted by the states in time for the 
1804 election. Under this amendment, the Twelfth, which still controls the 
method of election|the electGrs|now(yote separately for President and Vice- 
President. A majority of the total number of ballots is needed for election 
to either office. If no candidate has a majority for the Presidency, the 
House of Representatives niakes the choice froni the three highest candi- 
dates; the vote is by st^^^ and a majority of the states is necessary to 
elect, A similar rule is provided for the Vice-Presidency, except that in this 
case the Senate elects, and each Senator has one vote^} 
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The Twelfth Amendment also provided that in case the House should 
fail to elect a President by March 4th, then the Vice-President should act 
as President as in other cases of vacancy. It was not clear whether the 
House could later elect a President within the four-year term. Amendment 
XX, adopted in 1933, sets the beginning of the President's term at January 
20th, and provides that if a President has not been chosen, or if one elected 
has failed to qualify for the office, by the date set, the Vice-President elect 
shall serve as President only until the latter has been elected and has quali- 
fied. A Vice-President elect is to become President only in case of the death 
of the President elect. 

Congressional Caucuses and Party Conventions. From 1804 to 1824, 
Presidential elections went along rather smoothly. The Federalist party was 
dying ; the Republicans had almost everything their own way; and one Vir- 
ginian passed the Presidency on to another, Jefferson to Madison, Madison 
to Monroe. Nominations were made by the party caucus in Congress. In 
the meantime the rise of manhood suffrage was leading steadily to the adop- 
tion of popular election of Presidential electors, and the characteristics of 
the present-day system of Presidential elections were beginning to appear. 
The next great step in the development came with the ending of nominations 
by Congressional caucuses and the adoption of national nominating conven- 
tions. This, as already noted, came in 1831 and 1832. 

Changes Made in Fifty Years, Thus within fifty years not only did 
the Presidency itself undergo a profound change, but the method of election 
was almost completely altered. The choice of President and Vice-President, 
instead of going regularly to Congress for decision, went there only twice 
before Jackson, in 1800 and 1824, and has never gone there since. Direct 
election by the voters had become almost a reality, and has continued to be 
so. The Presidential electors, instead of being independent in their choice, 
careful and objective in making their decisions, have become the tools of 
party, and automatically vote for the candidates of the party that put them 
on the ballot. 

Like other American public elections, the election of the President and 
Vice-President naturally divides itself into two parts, that which is official 
or provided for by law, and that which is outside of the written laws and 
Constitution. This unofficial part has arisen and been developed so as to 
meet fully all the legal requirements, and the two sides of the process dove- 
tail into the appearance of a single process with remarkable precision. The 
unofficial part of the process provides amply for one phase of the election 
that the Constitution wholly neglected, namely, the nomination of candi- 
dates. 
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THE NOMINATION OF CANDIDATES 

Preparations for National Conventions. About the first of the year in 
which a new President is to be elected, the national committee of each party 
meets in Washington and issues a call" for the forthcoming national conven- 
tion of the party. The description of the procedure that follows applies 
equally to both party conventions, except as noted. The call stipulates the 
time and the place of the forthcoming national convention, and calls upon 
parties in the states and territories to select their quotas of delegates to 
attend. The Republican convention usually takes place first, sometime in 
June, while the Democratic convention usually follows a few weeks later. 
The convention city is chosen with regard to the facilities available, such as 
a convention hall and adequate hotels ; the location of the city with regard 
to the possibility of swinging extra votes 'to the party; its location with re- 
spect to the residences of the leading candidates for nomination, so as not 
to give any candidate an undue advantage over others ; and the liberality of 
its local political and business leaders in putting up the money needed for 
convention expenses. 

Apportionment of Delegates up to 1924. The call states also the rules 
as to the number of delegates and alternates to which each state and terri- 
tory is entitled. For a long time both parties maintained substantially the 
same rule on this point; two delegates for every Senator and Representative 
from the state in Congress, plus an equal number of alternates. Thus in 
the Democratic convention, certain northern states that the party had not 
carried practically since the Civil War, were permitted to have delegations 
that outnumbered many southern states that had voted the Democratic 
ticket almost unbrokenly since the days of Reconstruction. Even more 
striking was the situation in the Republican conventions, where states 
from the solid Democratic south had delegations that could outvote many 
northern states that went almost regularly for the Republican ticket. The 
vice in this arrangement appeared most strikingly when a Republican Presi- 
dent was up for renomination. The President in office (if a Republican) 
nearly always controls these southern Republican delegations, and can use 
them to assure his own renomination against any opposition in his own 
party. He controls them, of course, because for over three years he has 
controlled appointments to numerous federal offices in the southern states, 
and has been giving them to partisan supporters. When Theodore Roose- 
velt in 1912 tried to get the nomination away from President Taft, he car- 
ried the delegations in a number of northern and western states, but was un- 
able to overcome the advantage that Mr. Taft had in his control over the 
southern delegations. The result was not only a split in the Republican 
party, and the defeat of both Taft and Roosevelt by Woodrow Wilson, but 
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also a renewed demand by the Republican party units in the northern states 
that there be a new basis of representation in the convention. 

Since 1924 the Republican party has had a different rule of apportionment 
of delegates, but the Democratic party kept its old rule until 1940. The 
similarities and differences are tabulated below. 

RULES FOR APPORTIONING DELEGATES TO NATIONAL CONVENTIONS 


Democratic 

1. Four delegates at large from each 
state. 

2. Two additional delegates at large 
for each Representative at large in 
Congress from each state. 

3. Two additional delegates at large 
from each state that went Demo- 
cratic in the preceding Presidential 
election. 


4. Two district delegates from each 
Congressional district in each state. 


5. Three delegates each from the Dis- 
trict of Columbia, the Philippines, 
Hawaii, Puerto Rico, Alaska, and 
the Canal Zone ; two delegates 
from the Virgin Islands. 


Republican 

1. The same. 

2. The same. 


3. Three additional delegates at large 
from each state that cast its elec- 
toral vote or a majority thereof for 
the Republican nominee for Presi- 
dent in the preceding Presidential 
election. 

4. (a) “One district delegate from 
each Congressional district casting 
one thousand votes or more for any 
Republican elector in the last pre- 
ceding Presidential election or for 
the Republican nominee for Con- 
gress in the last preceding Congres- 
sional election.” 

(b) “One additional district dele- 
gate from each Congressional dis- 
trict casting 10,000 votes or more 
for any Republican elector in the 
last preceding Presidential election 
or for the Republican nominee for 
Congress in the last preceding Con- 
gressional election.” 

5. Three delegates each from Alaska, 
District of Columbia and Hawaii, 
and two additional delegates if the 
delegate to Congress elected at the 
last preceding election was the Re- 
publican nominee. Two delegates 
at large each for Puerto Rico and 
the Philippine Islands. 


Both parties provide for the election of alternates to the full number of 
the authorized delegates from each state. 
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How Delegates Are Elected. The state central committee of each 
party in a state must see to it that the right number of delegates is duly 
elected. There are two principal ways in which the convention delegates can 
be chosen. In fourteen states, including several of the largest (New York, 
Pennsylvania, Illinois, Ohio, California, Massachusetts, and New Jersey), 
the delegates (except certain delegates at large) are chosen at direct pri- 
maries, as required by state law.® In the rest, the state party conventions 
elect the state’s delegates at large, while Congressional district delegates to 
the national convention are chosen either by Congressional district conven- 
tions or by the state convention. 

Pledging of Delegates. However elected, the delegates to the national 
conventions are in many cases pledged in advance to support a certain can- 
didate. Where party primaries are held for electing the delegates, the law 
usually permits the voters at the same time to express their preferences for 
known candidates for the party nomination to the Presidency. Since these 
primaries are held in the spring, before the national conventions, this neces- 
sitates an early avowal of candidacy and even a filing of their names in the 
state by those who wish to have pledged delegations to support their candi- 
dacy in the national convention. Often the really outstanding candidates 
do not wish to make such an early avowal, and in many cases they do not 
wish to enter particular state primaries for fear of treading on the toes of 
some local “favorite son” who may be useful to them later. In short, these 
so-called “Presidential preference primaries,” once considered to be highly 
important in giving the voters control over the Presidential nominations of 
the party, are often futile because of the lack of outstanding candidates 
among whom the voters may make a choice. Delegates from South Da- 
kota are required to vote three times in the convention for the state’s popu- 
lar choice for the party nomination, but in many laws the pledge is no more 
than to support the popular choice. There is no means of enforcing this, 
and common sense tells the delegates that it is futile to follow the instruc- 
tions to vote for a candidate who has no chance. 

Candidates Pledged by State Conventions. There are a few states, 
also, that have Presidential preference votes in the spring party primaries 
even though the delegates to the national convention are chosen by state 
and district conventions. Again in this case the preference vote is only a 
very vague guide. Where party conventions elect the delegates, however, 
they may instruct them very definitely, as they frequently do, and these in- 
structions carry considerable weight because they come from the party or- 
ganization itself. 

® See Merriam and Overacker, Primary Elections, pp. 359-404, for a brief summary 
of state primary laws as they stood in about 1927. 
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Defects in Preference Primaries. That the delegates sent to national 
conventions ought to be aware of the people’s preferences among candidates 
for the Presidency, goes without saying. But a preference expressed by a 
sprinkling of party voters who go to the primaries or caucuses in April or 
May, may be inaccurate at the time, and may have little relevance to the 
situation the delegates face at the national party convention in June or 
July. The political situation may have changed ; some candidates may have 
withdrawn, others may have been discredited, while new^ ones have arisen 
or come to the fore that were not before the voters at the primaries. An un- 
official poll like that of the American Institute of Public Opinion could be 
a more reliable and up-to-the-minute indication of voter preferences. 

The enactment of the Presidential preference primary laws in the years 
between 1910 and 1915 was looked upon as an important step toward 
popular control of Presidential nominations.® They have had, on the whole, 
very little effect on nominations, but they have done something to force the 
early budding and blooming of Presidential candidacies. Even before the 
election year has begun, candidates have put forth their little feelers. 
Many little “trial balloons” are being sent up at all times. Some fail to 
rise, and others blow back in the faces of those who try to launch them. 
A few candidates have better luck and get promises of support. 

Renominations. Situations differ tremendously, of course. For the 
party in power there is one situation ; for the ^^outs” there is another. A 
President in his first term is almost entitled to a renomination. Seldom 
does a party dare to admit it made a mistake in electing him in the first 
place ; while the men whom he has appointed to offices throughout the land 
form an almost solid phalanx of partisan supporters in his drive for renomi- 
nation. As a rule, then, other potential candidates in that party must hold 
back for another four years. But when a President is finishing a second 
term, and finally reaches a point where he can safely declare that he will not 
be a candidate for a third term, the rush of candidates begins. 

Freedom of Choice by Party. In the “out” party there is more 

freedom of candidacy at all times. A former President, later defeated for 
re-election, may have little or no claim. The party’s defeat can be charged 
to him, while many think that they can reorganize the party, give it a new 
orientation in policy, and lead it to victory. But often they too must wait, 
since the party in power may be too strong to defeat at the next election. 
There is little glory and no profit in accepting a nomination, even for the 
Presidency, when defeat is almost certain, 

® See Overacker, The Presidential Primary ; dXso Merriam and Overacker, op, cit,j 
ch. VIL 
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Decisions on Contested Delegations. When the delegates and the 
leaders who are working for the several candidates for nomination arrive 
at the conventions, certain steps have already been taken. The national 
committee of the party has arranged for a convention hall, has provided a 
temporary chairman and other officers for the convention, and has prepared 
a preliminary list of delegates. From a number of states, especially where 
conventions are used to elect the delegates, there will be several rival dele- 
gations representing different wings of the party. Which delegation is to 
be seated? For purposes of temporary organization, the national committee 
must make this decision, so that all states can be represented; but this may 
be the vital decision, for upon a few disputed delegations may depend which 
faction of the party shall get control long enough to rule out the opposition 
and get its candidates nominated. In some cases the decision of a contest 
can be made by simply applying- the party’s rules: Which delegation was 
elected in accordance therewith? In other cases the national committee 
may try a compromise arrangement whereby both delegations are seated, 
but each delegate has but one-half vote. 

Convention Hall Arrangements and Preliminary Steps. Proceeding 
under the rules of the last national convention, the convention swings into 
action under its temporary officers. Picture a great convention hall, gaily 
decorated with flags, banners, emblems of all kinds, and pictures of past 
Presidents and party leaders. On the main floor are more than a thousand 
regular delegates, grouped by states, each with its banner and name, and 
just behind them another thousand alternates. At the main platform in 
front are the presiding officer and other officials ; flanking them, or located 
in other parts of the hall and balcony, are the hundreds of representatives 
of the press, the cameramen, and the radio operators. Overflowing the hall 
and the balcony, especially during the more exciting hours, are the thou- 
sands of spectators who have been able to obtain tickets of admission. It is 
difficult to imagine an arrangement less conducive to calm thought and de- 
liberation, More than anything else it is a monster ‘^pep fest,” such as 
college boys would like to stage on an equal scale before a football game. 
The partisans have gathered not only to nominate a candidate but also to 
have an exciting time, to impress the country, and to build up their own 
enthusiasm and confidence in their cause. The ^^keynote address” of the 
temporary chairman is only the first ^'rouser” of the meeting, and it is in- 
tended for the country as a whole just as much as for the delegates. Indeed, 
all the proceedings go out over the radio and through the press, which do 
not stint the time and space they allow. Very few if any oceasions are as 
good news copy as a national convention. 
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The Four Principal Committees. After the keynote, the four principal 
committees of the convention are appointed : those on credentials, on resolu- 
tions (platform), on rules, and on permanent organization. There is a roll- 
call of the states, and the chairman of each state delegation arises in turn 
and presents the names of the four delegates from his state to serve one on 
each committee. The committees get to work at once, while the convention 
marks time. The committee on credentials takes up the work of passing 
on contests between delegations and because time is limited it usually ac- 
cepts the decisions of the national committee. The temporary roll is then 
made permanent by vote of the convention. 

Rules and Organization. The committee on rules generally recommends 
adoption of the rules of the past convention, but occasionally changes are 
proposed, as in the matter of the apportionment of delegates at future con- 
ventions, and the change of the two-thirds rule recently made by the Demo- 
cratic party. Likewise, the committee on permanent organization soon pro- 
poses the list of names of the permanent officers of the convention. The 
permanent chairman is, of course, most important. The man selected for 
this post is generally associated with the candidacy of the leading candidate. 
For the rest, the committee usually proposes to make permanent most of the 
temporary officers. 

Framing the Platform. With its list of members finally settled, its rules 
established, and its permanent officers elected, the convention is ready for 
its next work, which usually relates to the platform. By this time the com- 
mittee on resolutions has probably had some difficult sessions, day and 
night, trying to work out a platform that will satisfy the conflicting demands 
of the various labor, agricultural, industrial, commercial, and sectional in- 
terests. Sometimes, also, powerful individual leaders can be satisfied and 
be persuaded to support the party ticket only by concessions in the platform. 

Development of Party Platforms. Jefferson and other leaders had in 
earlier days drawn up summaries of their personal political beliefs, but not 
until the Democratic convention of 1840 did a national party convention 
formally adopt a statement of its creed and aims. This first platform can be 
printed on a page and a half of a book of this size. Since" that day a century 
of national party platform-making has produced enough to fill a very sub- 
stantial volume.'^ In 1900 there were eight national platforms, partly due 
to splits in both Republican and Democratic parties ; usually there are at 
least four or five, but only those of the major parties are given much attem 
tion. The latter have tended to become longer and less specific, so that 
they frequently fill up fifteen or twenty pages of print, yet promise little 

^ See Kirk H. Porter (ed.), Natiaml Party Platforms, New York, 1924, for all im- 
portant platforms from 1840 to 1924, inclusive. 
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or nothing. In short, most platforms over a long period of years have been 
not platforms to stand on, but elaborate constructions of false-worh, with 
much '^gingerbread” and other ornanaentation to attract the eye and to 
conceal the solid timbers, the real economic interests, that hold the party 
together ♦ 

Can Platform-Making Be Improved? The vital difficulty is, of course, 
one that no major party can overcome and still continue to be a major 
party : that is, that each is made up of a variety of interests, more or less 
opposed in their desires, and that no party can afford to lose the support 
of any important interest. There is another difficulty, also, to which both 
former President Hoover and the late Governor Alfred E. Smith have called 
attention. In the hurly-burly of a short and tumultuous national party con- 
vention, there is not the time to do the work well, nor is the atmosphere 
conducive to the careful thought that is needed. Mr. Smith recommended 
that the platform committee be appointed so early that it could meet before 
the convention and work out carefully the party’s platform.® This assumed 
that the usual type of convention delegate is capable of doing the work, 
Following the 1936 defeat, Mr. Hoover recommended that his own party 
should meet in convention during 1938, the "off year,” and formulate a 
declaration of constructive national principles infused "with intellectual and 
moral integrity, with human sympathy, with idealism and emotion.” ® It 
has also been suggested that each of the national parties should maintain 
a permanent research organization, not one staffed by superannuated news- 
paper writers and lame-duck politicians, but one composed of mature, ac- 
tive, competent experts in a number of lines, and that these should be con- 
tinuously studying the problems facing the party and the nation, and should 
be constantly formulating statements not for publication, but for submission 
to the party leaders in the national committee and in the administration, so 
that during the years between campaigns the materials for the next platform 
will be accumulating. In any case, the committee on resolutions now does 
what it can to formulate a platform: it brings its product to the convention 
before the nominations are made, and moves for its adoption. Minority fac- 
tions frequently arise to propose substitute resolutions, but as a rule what 
the committee has drawn up is adopted by the convention. 

Marking Time. Several days of the convention have now passed, and 
the main work still lies ahead. In the meantime many of the delegates have 

® See B. B. Logan (ed.), The American Folitiml Scene, p. 139 (article by H. R. 
Bruce, citing A. E. Smith, The Citizen and Ek Government New York, 1935, pp. 

®"The Crisis and the Political Parties,” in Atlantic Monthly, 1937, vol 
160, pp. 257-268, espec. 268. 
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been getting restless and demonstrations in favor of particular candidates 
have taken place from time to time to alleviate the tedium. Most of the 
delegates have really nothing to do, and the alternates have even less. Out 
of over a thousand delegates, about two hundred are needed on the four 
principal committees, and two of those committees are not really time-con- 
suming. The rest of the delegates smoke and chat, wander out in the lob- 
bies to meet friends, go to lunch to be introduced to leaders from other 
states, and generally occupy their time in getting acquainted and in being 
amused. The value of the convention as a meeting place for partisans from 
all states, a place for getting the feeling of party unity, has not been suffi- 
ciently emphasized. 

Leaders Active in Negotiations. While the majority of the members 
have little to do, the state and national leaders are conferring with a view 
to deals on the final nomination. This is not true where the nomination is a 
foregone conclusion, but where there is doubt, where there are many candi- 
dates, and many pledged delegations, some sort of final compromise is neces- 
sary. “Favorite son” candidates from the several states must be given their 
short runs. “Dummy candidates” must be eliminated, and “dark horse” 
candidates, i.e., those who have kept in the background but may be avail- 
able for the final nomination, must be shown in private to the leaders of the 
state delegations. And so behind the scenes, even early in the convention, 
there is much dickering, bluffing, cajoling, and persuading. 

Nominating Speeches and Demonstrations. Finally the time has ar- 
rived for the nominations. These are made in flowery and oratorical efforts 
from the floor. The roll of the states is called, alphabetically, and as Ala- 
bama is called, one of its delegates arises either to nominate some candi- 
date, or to yield Alabama’s time to some other state whose delegation leaders 
wish to nominate a candidate favored also by the Alabama delegation. State 
after state is called upon; speech after speech is made; there are many sec- 
onding speeches as well as original nominations. The conventions have de- 
veloped a peculiar type of oratory in which each speaker tries to say every- 
thing good he can about his candidate without naming him until at the very 
end. Everyone knows, of course, whom the speaker has in mind, but he 
must refrain from naming him as long as he can since the name is the signal 
for a demonstration upon the floor by the candidate’s adherents. Suddenly, 
as the magic name is given, a din breaks forth. Horns, drums, and other 
sound-making devices suddenly appear, and the most enthusiastic delega- 
tions begin a noisy demonstration, marching up and down the hall cheering 
their candidate and trying to impress the rest of the convention. This may 
last only a few minutes for unimportant favorite sons, but it may last up- 
wards of an hour for the leading contenders. Thus the larger part of a day 
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may be used up, speeches being followed by ‘demonstrations, and these in 
turn by more speeches. 

Procedure in Voting. As the voting begins, the convention is at its 
climax. Popular Presidents are usually renominated by their parties on 
the first ballot. Another demonstration then follows, and the work of the 
convention is nearly over. In most cases the “ouP’ party requires a number 
of ballots to determine its nominee, and sometimes the balloting drags on 
interminably. There are times when the rival factions in the party do not 
easily compromise. Thus in 1912 the Progressives withdrew from the Re- 
publican convention entirely, while in 1924 the Democrats took 103 ballots 
before the convention agreed on the nomination of John W. Davis, a man 
of obvious ability, but one for whom neither faction had any enthusiasm. 

Majority, Two-thirds and Unit Rules. Under Republican party rules, 
a majority of all the delegates has always been sufficient to nominate. This 
has facilitated quicker decisions in its conventions. For many years the 
Democrats had a two-thirds rule, but this was accompanied by a state “unit 
rule.’’ Under the latter, each state delegation took its own vote first, and 
then the entire state vote was cast by its leader as a unit for the candidate 
who had a majority of the delegation. This might also be required by the 
state convention when it sent its delegation to the national meeting. With 
the rise of the primaries, however, and the direct election of delegates by 
Congressional districts, pledged to support particular candidates, it became 
unreasonable to enforce the unit rule in the national convention. More and 
more of the states permitted their delegates to vote as individuals. As the 
unit rule broke down, the two-thirds rule became increasingly unreasonable. 
In the 1936 convention, where Franklin Roosevelt’s renomination was as- 
sured by a practically unanimous vote, the two-thirds rule was finally re- 
pealed. 

Nominating the Vice-Presidential Candidate. With the nomination 
for the Presidency made, attention is turned to the second place on the 
ticket. Much the same procedure is followed as in nominating the Presi- 
dential candidate, and the leaders who have arranged for the latter have not 
been unmindful of the second position on the ticket. It frequently goes to 
a man who represents a different section of the country, or a different faction 
in the party. A Dry and a Wet, a Conservative and a Liberal on the same 
ticket are not unusual. Among the Democrats, a northerner is usually the 
Presidential candidate, with sometimes a southerner to balance the ticket. 
Otherwise, the candidate for the Vice-Presidency is taken from a so-called 
“doubtful state,” a state that either party may carry, just as the Presiden- 
tial candidate also is in many cases, with the thought that the additional 
votes for a local resident for high national office may be enough to give the 
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party victory in that state. ' In 1940 Franklin Roosevelt and his advisers 
practically dictated the nomination of Henry Wallace, but in 1944 the con- 
vention made the free choice of Senator Harry S. Truman of Missouri over 
Vice-President Wallace. 

Electing the New National Committee. One other bit of business the 
convention has to do: that is to constitute a new national committee. In 
theory the convention elects this committee; in fact each state delegation 
at the convention selects one man and one woman from its own ranks or 
from the state party for these positions, and the Presidential candidate 
chooses the chairman. With these things done, the convention adjourns. 

Surely some way can be found to make the work of national conventions 
more rational and deliberative than it is, say the reformers. No doubt they 
are right, too, for these quadrennial spectacles are not such as to increase 
one’s respect for the processes of democratic politics. A smaller body, 
meeting for a longer period and under quieter circumstances, with ade- 
quate preparation of information about men and platforms in advance, 
might do a much better job, at least on platform-making. In some cases, 
too, no doubt it could nominate abler leaders. Nevertheless the national 
convention epitomizes American party politics. 

THE PRESIDENTIAL ELECTION CAMPAIGN 

Following formal notification to the candidates of their nominations, and 
their speeches of acceptance, the campaign really begins in late July or in 
August. The national party chairman takes charge, and with the aid of 
the national committee gets a treasurer and other officers, begins to set up 
ofi&ces in the east, in the middle west, and perhaps in the far west, arranges 
for the collection of funds, for the recruitment of speakers, for the use of 
the radio, newspapers, billboards, and other media of publicity, and in gen- 
eral tries to put ^^punch” into the party organization that is to carry the 
burden of the work. Then follows that whirl of speaking tours, mass meet- 
ings and radio talks, billboard advertising and slogans, newspaper stories 
and editorials, charges and countercharges, that make up the typical Ameri- 
can Presidential campaign. 

THE ELECTION OF PRESIDENT AND VICE-PRESIDENT 

Presidential Electors. Legally the election of the President and Vice- 
President is not by the voters at all, but by the Presidential electors. In all 
states the laws now permit the voters to choose these electors, and in fact 
the electors do just what is expected of them, i.e., they vote for the candi- 
dates of their own party for the two offices. Thus the election seems like 
direct election by the voters ; the electors seem to be just ^^rubber stamps.'’ 
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Nevertheless, the legislature in any state can at any time legally provide 
a different way of choosing Presidential electors ; it could even choose the 
electors itself, or set up a special body of voters to choose them. Election 
by the electors is not the same as election directly by the voters, as will 
be seen below ; and the electors are not legally bound to vote for the party 
candidate. There were party threats in several southern states in 1944 to 
instruct the chosen electors not to vote for President Roosevelt even if he 
was the party candidate, but nothing came of them. 

Presidential electors are, of course, an entirely different body from the 
delegates who go to the national convention, although some individuals may 
be both delegates and electors in the same year. Each state is entitled to as 
many electors as it has Senators and Representatives in Congress. They are 
nominated for each party by the state party convention or the state central 
committee, according to the law in the particular state. 

Forms of Ballots Used. The names of the candidates for Presidential 
electors appear as a rule in party groups on the state ballot for the Novem- 
ber election. In a few states, the voter must vote for each one separately, 
and does not even have the benefit of the names of the Presidential and Vice- 
Presidential candidates to guide him. This is a rather absurd and awkward 
arrangement. It can work successfully only in states where one party is 
overwhelmingly stronger than all others, as in the solid south. Elsewhere 
the ballot is so printed that the names of the party candidates for President 
and Vice-President are bracketed with those of the persons nominated by 
the party for Presidential electors. The instructions on the ballot then per- 
mit the voter to make a single X in order to vote for the entire group. A 
number of states have gone so far as to eliminate the names of the candi- 
dates for electors entirely from the ballot ; the voter simply puts his mark 
after his choice (singular) for President and Vice-President.^® The names 
of the party nominees for electors are then on file with the secretary of 
state, who notifies the winning group. Thus the voter thinks he is really 
voting for the candidates for President and Vice-President, when he is only 
choosing electors. 

Plurality or Minority Elections. The party getting the highest vote 
in the state, even though not a majority, elects its entire slate of Presidential 
electors; the state’s electoral vote at present is not split, and minorities get 
no representation. When three or more parties are strong contenders for 
victory, the winning party may have a mere plurality of popular votes in a 
number of states, and even a mere plurality in the national vote, as in the 
case of Woodrow Wilson in 1913. There have been cases, indeed, when with 

See L. E. Aylsworth, “The Presidential Short Ballot/’ Amer. Pol. Sd. Rev voi. 
XXIV, pp. 966-970 (1930). 
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only two important parties in the field, the winning party had fewer popular 
votes than the loser, as in 1888. Legally, then the important thing is not 
who gets the largest popular vote, but who gets the majority of the electoral 
votes. Since there are today 96 United States Senators, and 435 members of 
the House, the total number of Presidential electors is 531, and the ma- 
jority necessary to elect is 266. New York has the largest number, 47, or 
nearly one-tenth of the total. Five states have only three each, and the 
average for the states is eleven. On a strict population basis, the small 
states are greatly over-represented. The twelve most populous states, all in 
the northeast except California, Texas, and North Carolina, have, on the 
other hand, more than half of the electors, and if the three named be ex- 
cluded, the states of the northeast, with Minnesota-Iowa-Missouri as the 
western fringe of that region, also have more than half of the total. 

Electors Are State Officers. The choice of Presidential electors is in 
the hands of the states ; and the Supreme Court has said that they are not 
officers of the United States, although a later decision throws much doubt 
on this.^^ Congress has from the first set the time of their election and 
the time and method of casting their votes for President and Vice-President.. 
Under this legislation the governor of each state is supposed to transmit 
to Washington, to the Secretary of State, immediately after the November 
election, the names of the chosen Presidential electors. If there is any 
legal dispute as to who was elected in the state, it may be settled by 
the state in accordance with its own laws, and if the decision is made six or 
more days before the electors are supposed to meet, the decision is final and 
binding on Congress. The electors then meet in their several states (by state 
law, at the state capitals), on the first Monday after the second Wednesday 
in December, and cast separate ballots for President and Vice-President. 
Then the electors transmit to Washington certificates showing the several 
votes cast by them, together with a certificate from the governor showing 
their own election. The Secretary of State publishes these, and also trans- 
mits copies to the two houses of Congress. 

Congress Counts the Ballots. Congress meets in joint session for the 
count of the electoral votes on the 6th day of January, with the President 
of the Senate (Vice-President of the United States) presiding. The ballots 
from the states are opened, and are counted by tellers from the two houses. 
Objections are called for in connection with each state’s vote, and may be 
made in writing by one Senator and one Representative in each case. The 
grounds of the objection must be given. Then the houses are to meet sepa- 

re Green (Fitzgerald v Green) (1890), 134 U. S. 377; McPherson t;. Blacker 
(1892), 146 U. S. i; but see Burroughs U. S. (1934), 290 U. S. 534. 

Code of Laws of the U, S. of America, Title 3, chap. i. 
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rately and take votes on all ballots to which there was objection. If, on 
meeting again in joint session, the two houses find themselves in agreement 
as to which votes to accept and which to reject, the count proceeds. If they 
disagree, and only one set of returns from the state is certified by the gov- 
ernor, that one prevails and is counted. In other cases of disagreement the 
state may lose its vote for that Presidential election. The announcement 
of the result of the election, and the inauguration of those elected are for- 
malities to which no attention need be given. The oath of office taken by 
the President at the time of his inauguration is that prescribed by the Con- 
stitution. 

Vacancies and Succession to Office. The original clause in the Consti- 
tution on vacancies and succession reads as follows : 

In case of the removal of the President from office, or of his death, resigna- 
tion, or inability to discharge the powers and duties of the said office, the same 
shall devolve on the Vice President, and the Congress may by law provide for 
the case of removal, death, resignation, or inability, both of the President and 
Vice President, declaring what officer shall then act as President, and such of- 
ficer shall act accordingly until the disability be removed or a President shall be 
elected 

^^Removal” of the President could come, presumably, only through impeach- 
ment. The one attempt to remove a President in this way, that involving 
President Johnson in 1868, was a failure. ^'Death’^ would be established by 
a doctor’s or coroner’s certificate. ^'Resignation” of the office has never 
taken place, but Congress has enacted that a resignation or "refusal to ac- 
cept” the office can be evidenced only by a written instrument, signed by 
the one resigning or refusing the office, and deposited with the Secretary of 
State. “Inability to discharge the powers and duties” of the office has not 
been defined. No doubt Congress has power to enact legislation to define 
and determine such inability, but it has not done so. A President can be 
very sick, and largely incapacitated, as Woodrow Wilson was for over a 
year, and still hold office. Congress has enacted that in case both President 
and Vice-President are dead, out of office, or unable to perform the duties 
thereof, certain cabinet members in order — Secretary of State, Secretary of 
the Treasury, etc. — “shall act as President until the disability of the Presi- 
dent or Vice President is removed or a President shall be elected.” 

Other Problems Relating to Succession. One designated by popular 
vote at the November election to the office of either President or Vice-Presi- 
dent may happen to die or become disqualified before the electors cast their 

^® U. S. Gonst., Art. II, sec. I, par. 6. 

Code of Laws of the U. S. of America^ TiMt 3, ch. i, sec. 21. 
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votes for him, or after their vote is cast and before it is counted by Con- 
gress, or after the count and before he can take office on January 20th. 
These contingencies, were not covered in the original Constitution, but are 
dealt with in part by the Twentieth or ^Tame Duck” Amendment (1933). 

Sec. 3. If at the time fixed for the beginning of the term of the President, 
the President elect shall have died, the Vice President elect shall become Presi- 
dent. If a President shall not have been chosen before the time fixed for the 
beginning of his term, or if the President elect shall have failed to qualify, then 
the Vice President elect shall act as President until a President shall have quali- 
fied, and the Congress may by law provide for the case wherein neither a Presi- 
dent elect nor a Vice President elect shall have qualified. . . 

But when does one become a ^Tresident elect”? At the November gen- 
eral election, or after the electors have voted, or after Congress has counted 
the electoral vote? Here is a new term in the Constitution, and one for 
which there is no definition. Furthermore, the amendment does not cover 
the case of a candidate dying after he has been nominated by a national 
convention and before the November election. Presumably the national 
convention of the party could be reassembled if there were time enough, 
or the national committee could act to select another candidate, but there is 
little to indicate what would be done. Finally, if it is assumed that there 
is no President elect until after the Presidential electors have cast a majority 
vote for a candidate, then the interval between the November popular elec- 
tion and January 6th is also not provided for. 

Proposals for Direct Popular Vote on President. All these many dif- 
ficulties and complications in the process of electing a President, but more 
than all the thought that Presidents can be elected without having a popular 
majority, have led to a number of proposals to have the President and Vice- 
President elected directly by the voters. No real progress in this direction 
has been made, largely for the reason that no one can find a formula that 
fits the present situation. If a nationwide majority were required, the south- 
ern states would be at a great disadvantage. As they generally exclude 
Negroes from voting, and settle most of their election contests at the pri- 
maries, their votes at the final election are very small. A uniform national 
suffrage and election law would seem to be needed for a national vote on 
the Presidency. Furthermore, all small states would lose proportionately, 
while the larger states would gain in influence in the elections. Nevada with 
less than 100,000 population now has three Presidential electors, while New 
York has 250,000 inhabitants to every elector it controls. On the population 

Sec. 4 of this amendment also has some bearing on the matter. 
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basis, such a disproportion cannot be justified, but certainly the smaller 
states will strenuously oppose any change. 

There are other possible arrangements besides that of a direct, nationwide 
vote for President, but there will not be space to discuss them. After all, 
the system of nominating candidates is more to be condemned than the 
system of election, awkward and uncertain as the latter is. The tendency 
of the politicians who control the conventions to reject some of the ablest 
candidates for the Presidency, to take instead “available^’ men, i.e., those 
who they think can be elected without regard to personal ability, and to 
favor New York, Ohio, and other so-called “doubtfuF" states over other 
states in the making of nominations, are defects more important to over- 
come than those of the Presidential electoral system. 
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Part Seven 

LEGISLATURES AND LEGISLATION 

24 . STRUCTURE AND MEMBERSHIP OF 
LEGISLATURES 

T he legislative junctian in government is the determination of public 
policy in the form of enactments enforceable as law. Through such 
enactments the legal rights and duties of public officers, private citizens, 
corporations, local governments, and other bodies are determined. 

To perform this function, every complete governmental system includes 
one or more legislative bodies — designated by such terms as parliament, con- 
gress, legislature, and assembly in the central governments, and council or 
board in local governments. These are organized bodies of persons elected 
or appointed to exercise part or all of the legislative function of the state. 

Social Changes and Legislation. One of the great current problems 
throughout the world is that of so improving the membership and working 
methods of legislative bodies as to permit the passage of greater numbers 
of intelligently devised laws to meet the constantly changing needs of human 
society. There are those who protest against the '^rain of laws,’’ of course, 
and yet every important class and section in society has unsatisfied demands 
for legislation. The coming of the automobile, the airplane, and the radio 
in the past forty years created a host of new problems and called forth 
three large and distinctively new bodies of legislation. Inventions, changes 
in agriculture, industry, and commerce, the rise of labor unions, increasing 
demands for education and social services, changes in the international situa- 
tion, defense and war needs, all call for appropriate legislative measures. 

What Is Legislation? The term “legislation” is usually applied only to 
the formal written or printed enactments of Congress and state legislatures. 
These are called “laws,” “statutes,” “enactments,” sometimes “resolutions,” 
and so on. In fact, however, there are other forms of legal enactments that 
determine public policy and that are legally enforceable. These include the 
following: 

X. Standing above ordinary acts of legislation are the “constituent” or 
“super-legislative” enactments, including national and state written consti- 
tutions, with their amendments, and for local purposes the charters and 
basic laws of local units.^ 

^ See chs. 6, 7 , above. 
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2. ''Quasi-legislative” or "sub-legislative” enactments, that stand lower 
than ordinary legislation in the unit of government concerned, include all 
administrative rules and regulations, court-made rules of procedure, and the 
countless regulations of local boards and administrative bodies.^ 

3. Treaties made by the President and approved by the Senate stand 
legally on the same level as acts of Congress. In case of conflict between a 
statute and a treaty, the latest one prevails. 

4. Local "ordinances” and "by-laws” enacted by city and village coun- 
cils, town meetings, and sometimes by county boards are sometimes said 
not to be legislation.® It is true that such enactments are usually subordi- 
nate to state legislation. At the same time, however, properly enacted ordi- 
nances are formal written or printed declarations of local public policy ; they 
are numerous and important, and they are enforced against individuals and 
corporations in much the same way and with the same effect as statutes.^ 
In this book they will be treated as legislation, and the councils and other 
local bodies that enact them will be viewed as legislative bodies. 

5. Judicial decisions stand in a separate and distinct category. They ex- 
plain, amplify, restrict, and otherwise modify all forms of written enact- 
ments, and they develop "common law,” including equity, as an important 
adjunct of written law. Formally, however, a judicial decision is not a dec- 
laration of public policy and for that reason .cannot properly be called an 
"enactment” of a legislative body. 

This chapter and those immediately following will deal primarily with 
Congress and the state legislatures, and to some extent with local councils 
and boards, since they all have important legislative functions. 

ONE OR TWO CHAMBERS? 

Bicameralism and Unicameralism* An outstanding feature of Congress, 
of forty-seven state legislatures, and of a small number of city councils is 
bicameralism, or the division of the legislative organization into two dis- 
tinct bodies, substantially equal in powers, both of which must give consent 
before any proposal can become a law. Practically all local legislative 
bodies, on the other hand, are unicameral, i.e., single-chambered. The Con- 
stitution of the United States says that Congress "shall consist of a Senate 
and House of Representatives,” and the state constitutions make similar 
statements concerning the state legislatures. In fact these statements are 

^ See especially ch. 32, below. 

® See Robert Luce, Legislative Assemblies j 37, citing WMtcomhs case ( 1876), ^ 

120 Mass. 123. , : ' ; 

Commentaries on the Law of Municipal Corporations j $th. ed., 1911, vol 

11, p. 901. 
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incomplete, since the President is in a very real sense a part of the legislative 
organization of the national government, as is the governor in the states. 
The same is true in hundreds of cities that have mayors empowered to pro- 
pose and to veto ordinances — ^but more of this matter hereafter. 

The Two Chambers o£ Congress. Aside from the precedents for bi- 
cameralism in Parliament and the colonial legislatures, and the natural de- 
sire of many men in the Federal Convention to follow precedent, there was 
a special reason why Congress was made a two-chambered body. The small 
states wanted all states to have equal representation, while the more pop- 
ulous states desired representation in proportion to their population. 
Neither party was strong enough to carry its point in the convention ; and 
a compromise was effected whereby each state has equal representation (two 
members) in the Senate and representation according to population in the 
House of Representatives. Under this arrangement neither small states nor 
large states could impose their will upon the other group. 

Chambers of State Legislatures. Of the original* states eleven entered 
the union with bicameral legislatures ; Georgia and Pennsylvania with one- 
chambered bodies. Vermont later came in (1791) with a one-house legisla- 
ture, but thereafter all new states entered the union with bicameral bodies. 
Georgia and Pennsylvania soon adopted bicameral systems ; Vermont did so 
in 1836. The conservative pressure in favor of bicameralism, and the desire 
of each state to be like the United States in organization, were powerful in- 
centives toward this change. It was not until a century after Vermont aban- 
doned the one-house system that Nebraska broke away from tradition to 
establish a unicameral system. 

Bicameralism in Local Governments. Even cities began early in the 
nineteenth century to introduce the two-chamber system into the organiza- 
tion of their councils. This was in deliberate imitation of state and national 
legislatures, and appears to have been supported by little more than this 
argument for conformity. At one time many of the larger American cities 
had two-chambered councils, usually a board of aldermen and a common 
council.® This fad soon lost its appeal, and bicameralism in city councils 
developed such real defects that it was abandoned in most places before 1900 
and is no longer important in cities. 

Historical Reasons for Bicameralism, Bicameralism in the British 
Parliament developed as a means of giving separate representation to dif- 
ferent social and economic classes, particularly the landed nobility on one 
side and the commoners in the towns and counties on the other. In the col- 

®See T. H. Reed, Municipal Government in the United States, x&v, ed., pp. 69-70, 
81-82, 156. 
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onies there were the interests of the settlers and those of the Crown and 
governor. The former received representation in the assembly, while the 
governor or Crown appointed the council, a separate body. In the first 
state constitutions there were some cases of representation of the larger 
landholders in the upper house and of the poorer classes in the lower. Con- 
gress was made bicameral not only because it was necessary to compromise 
the interests of small and large states, or the interests of states as states with 
those of people as people, but also for several other reasons. 

1. The Senate as Executive Consultative Body. The Senate was to 
be a small house capable of advising and assisting the President in execu- 
tive matters and on treaties. The first Senate was small enough for this 
purpose, but when President Washington attempted to meet with it for con- 
sultation on a proposed treaty, the Senators listened but refused to confer, 
preferring to send the matter first to a committee, and the President left 
them in indignation.® Attempts at direct consultation ended then and there. 
Since that time the Senate has become a much larger body than even the 
first House of Representatives, so that such consultation has become nearly 
impossible. 

2. The Senate as Representative o£ Wealth. A number hoped that 
while the House represented the people, the Senate would represent wealth 
and property interests, just as the state senates then were supposed to do. 
John Dickinson ^^wished the Senate to consist of the most distinguished char- 
acters, distinguished for their rank in life and their weight of property ; and 
bearing as strong a likeness to the British House of Lords as was possible.’^ ^ 
Other leaders concurred in this view, and the Senate was made elective not 
by the people but by the state legislatures. Thus the expected radicalism 
of the lower house was to be checked by the conservatism, of the upper. 
For some decades perhaps this was the character of the Senate, but even be- 
fore the direct election of Senators, the Senate began to show signs of lib- 
eralism equal to that of the House, and more recently the House has on a 
number of occasions been the check upon the more advanced Senate. 

3. The Senate as Representative o£ States, Not People. Even the 
hope that the Senate would represent states while the House represented 
people has been disappointed. According to this theory the Senate would 
stand for state rights against national encroachments, while the popular 
House would seek national action for the solution of public problems. In 
fact the Senate, with a majority from the poorer and less populous states, 
has frequently been a leader in proposing federal aid bills and other na- 
tionalizing measures, while the House has concurred rather reluctantly. In 

® McLaughlin, A Constitutional History of the United StateSy pp, 24 g-so* 

^Rogers, The American Senate, 
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short the Senate is no less nationalistic and no less a popular representative 
body than the House. 

4. The House as Initiator of Tax Measures. Finally, the provision of 
the Constitution that ^'All bills for raising revenue shall originate in the 
House of Representatives; but the Senate may propose or concur with 
amendments as on other bills/^ ^ adopted in the hope of keeping the control 
of tax measures vested firmly in the more popular House has become almost 
a dead letter through the Senate's practice of ^^amending" House bills by 
substituting its own measures for them. 

Bicameralism in State Legislatures. In the states also bicameralism 
has not worked out entirely as expected. The state senates do not serve 
as advisers for the governor even where small enough to do so, and it de- 
pends upon the methods of election and the constituencies represented 
whether the house or senate is 'the more conservative body. In many states 
there is little choice between them in this respect. Careful studies reveal, 
too, that in age and experience state senators have little advantage over 
house members, and that the parties are about equally represented in the 
two houses, except where there is gross over-representation of rural districts 
in one or the other. It is, however, commonly felt by observers that upper- 
house members usually have greater average ability than do those in the 
other house. 

Present Arguments for Bicameralism. Since some of the old reasons 
for two-chambered legislatures are no longer as valid as they once seemed, 
other considerations now receive more emphasis. It is sometimes argued 
that the mere fact of having two bodies to consider each bill is a good thing 
in itself. This is a variation of Washington's little argument concerning 
the pouring of one's tea from the cup into the saucer before drinking it— 
^'to cool it," he said, but today men say “to improve it." This argument is 
a relatively old one. The facts show that each house does defeat a number 
of bills passed in the other, and amends a considerable number of others. 
How much improvement results from these amendments no one can say; 
it is likely that in many cases the bill is weakened or made worse. 

With the growth of urban and the decline of rural populations it has hap- 
pened in a number of states that one house has continued to represent pri- 
marily the rural areas out of proportion to their populations. A theory has 
therefore developed in some quarters that states need a two-house system, 
one to represent areas (counties, townships), the other to represent 
Thus the rural population, though a minority, will be able to protect itself 
against urban domination. 


® U. S. Const., Art. I, sec. VII, par. i. 
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The Nebraska One-Cbambered Legislature. As far as Congress itself 
is concernedj no serious proposal has been made to change it into a single- 
chambered body. As to the states, the situation is otherwise. A sort of 
nationwide movement for one-chambered state legislatures has been under 
way for some time, and with the change effective in Nebraska since 1937 the 
movement is likely to grow stronger. The Nebraska unicameral legislature 
has 43 members elected by single districts for two-year terms, whereas the 
preceding bicameral body had 133. It has now held several sessions. Fol- 
lowing the first one its chief sponsor, Senator George W. Norris, said that it 
had ^^demonstrated beyond the possibility of a doubt the great superiority 
of the one-house legislature,” and that its record was ^^far superior to the 
record made by any previous legislature in the history of Nebraska.” While 
other comments were not so enthusiastic, they w’-ere generally favorable.® 
There has been no serious charge of incompetence brought against it from 
the beginning, and in general it has borne out the arguments for unicameral- 
ism, which are : ( i ) that the members of both houses in present state legis- 
latures represent the same people and the same interests, have almost identi- 
cal qualifications, and have the same duties with minor exceptions ; (2) that 
with only one chamber there can be no shifting of responsibility from house 
to house, and no deadlocks such as now mar many legislative sessions; (3) 
that vital decisions will be made in the open, whereas now conference com- 
mittees, meeting to settle inter-house disputes, decide many important ques- 
tions almost in secret, leaving the two houses little option other than that 
of rubber-stamping the result; and (4) that the delays and excessive expense 
of bicameral legislatures will be reduced. 

Relative Position of Upper and Lower Chambers. Despite all other 
considerations, the smaller or upper house in Congress and in the state legis- 
latures tends to have the greater power and prestige. The dominant position 
of the United States Senate, though not expected by the framers of the Con- 
stitution, is now generally accepted. Election to the United States Senate is 
considered a higher goal even than that of election to the governorship of 
the state, with few exceptions. This results from many factors, among 
which may be named: (i) the longer term of the Senators, (2) the power 
that they have in treaty matters, (3) their power to approve or reject ap- 
pointments proposed by the President, (4) the established prestige of the 
Senate arising out of its having had many famous members in the past, and 
is) the smaller size of the Senate and the correspondingly greater impor- 

®On the Nebraska unicameral legislature, see John P. Sinning, The One-Eouse 
Legislatwe, New York, 1937; W. E. Johnson, “Unicamerahsm Works/^ 5 ^^^^ 
eminent, vol. 12, pp. 197-98, 207 (1939) ;* John P. Senning, ‘‘Unicameralism Passes 
Test,” Nat, Mm. Rev., vol. 33, pp. 60-65 (Feb. 1944). 
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tance of each vote in that body. The greater freedom of debate In the Sen- 
ate is also worthy of mention. In the states there is a similar situation. 
The state senate is a small body, with longer terms, and a power to pass 
on appointments made by the governor. It stands closer to the executive 
and is a more effective check on him than the lower house. 

THE NUMBER OF LEGISLATORS 

Size of Legislative Bodies. The efficiency of legislative bodies is de- 
pendent in part upon their size. There is a tendency for party discipline to 
increase as numbers increase. A house of a thousand members in which 
everyone was a free lance would be a chaos, a bedlam; but if there were 
only a dozen members, much freedom of individual speech and action could 
be tolerated. The increase of members, intended to increase popular repre- 
sentation in the legislature, defeats its own end when carried so far that 
either business is obstructed or an iron discipline must be introduced to 
make the body get its work done. 

A century ago the tendency was to increase the number of members in 
Congress, state legislatures, and local legislative bodies.. More recently men 
have begun to call a halt to this increase and even to reverse the trend. 
City councils are generally much smaller proportionately and somewhat 
smaller actually than they once were. Congress has had no increase for 
thirty years. Nebraska leads the way toward a reduction in size of state 
legislatures. 

When compared with foreign legislatures of recent decades, Congress is 
already a relatively small body. In the House each of its 435 members repre- 
sents an average of over 300,000 people. State senates average about 38 
members each ; the largest being that of Minnesota with 67 members and 
the smallest those of Delaware and Nevada with 17 members each. The 
largest state senate constituencies are those of New York, which average 
over 185,000. The lower houses in the states average over 120 members 
each. It is the New England states with town representation that have the 
largest lower houses— New Hampshire, 443; Connecticut, 272; and Ver- 
mont, 246 ; a representative in these states represents only a little over 1,000 
people. The smallest lower houses are those of Delaware (35) and Nevada 
(40), but Nebraska with 43 members in its unicameral has actually the 
smallest state legislature in the country.^® 

In the local field, American cities have on the average the smallest coim- 
cils in the world. Chicago's is the largest unicameral council with 50 mem- 
bers, but Providence, R. I., has the largest of all with 52 members in its 

^oPor a complete tabulation see The Book of the States ^ vol. V, Chicago, 1943- 
1944, p. 136, or World Almanac, 1945, p. 578. 
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bicameral body. Including even the cities of over 500,000 population, most 
city councils now run from 5 to 21 members, and the most common numbers 
are 5, 7, and 9. 

THE QUALIFICATIONS OF MEMBERS 

Qualifications o£ Congressmen. While in general any voter is eligible 
to elective office in the United States, certain special qualifications and dis- 
qualifications are laid down in national and state constitutions for eligibility 
to Congress and to state and local legislative bodies. The United States 
Constitution provides that members of the House of Representatives in Con- 
gress must be 25 years old, citizens of the United States for 7 years, and 
residents of their states when elected.^*- The corresponding qualifications for 
Senators in Congress are 30 years of age and 9 years a citizen.^^ It is also 
provided that “no person holding any office under the United States shaU 
be a member of either house during his continuance in office.” It is gen- 
erally agreed that neither Congress nor any state may by law add to or sub- 
tract from these qualifications. Each house is the judge of the elections, 
returns and qualifications of its own members, and each may expel a mem- 
ber by a two-thirds vote.’-'* 

With these unquestioned powers of control over its own membership, 
each house of Congress has at times in fact set up additional qualifications, 
not by general rule but by its refusal to seat members-elect. The House 
has refused to seat a Mormon who practiced polygamy (Mr. Roberts of 
Utah) and a Socialist who was under conviction for obstructing the prose- 
cution of World War I (Mr. Berger of Wisconsin). Likewise the Senate 
has denied seats to members-elect whose primary and campaign expenditures 
were excessively large in the Senate’s judgment and whose campaign funds 
came in large amounts from supposedly tainted sources. On the other hand 
the Senate in one case seated a member who was under thirty years of age 
(Senator Clay of Kentucky), but in a more recent case the under-age person 
(Senator-elect Holt of West Virginia) was urged to and did wait some 
months until he became thirty before presenting himself before the Senate. 
In none of these cases did Congress attempt to lay down a general law for 
future guidance. 

A tremendous controversy raged for a time during the Coolidge adminis- 
tration over the Senate’s assumption of power to refuse to seat members- 
elect, as in the case of Frank L. Smith of Illinois, the opponents of the 
Senate majority arguing that to refuse to seat a Senator-elect from any state 
was equivalent to denying a state equal representation in the Senate, con- 
i’ Art. I, sec. 11 , par. 2. “ Art. I, sec. VI, par. 2. ^ ^ ^ 

12 Art. I, sec. Ill, par. 3. A* Art. I, sec. V, pars, i, a. 
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trary to the Constitution.^® Since each house is the exclusive and final judge 
in such matters, and since no court would take jurisdiction in a case to com- 
pel either house to seat the person elected, the protests came to nothing. 

Qualifications o£ State Legislators. State constitutions in general fol- 
low the national Constitution in allowing the houses of the legislature to 
pass on the elections, returns, and qualifications of members, and to expel 
a member by a two-thirds vote ; but the qualifications with respect to age 
and length of citizenship are generally lower. In some states any legal 
voter may be elected to either house from the district in which he resides. 
Residence in the district is commonly required. State legislatures have 
also at times expelled members or refused to seat those elected whose 
political views were detested by the majority. 

Contested Elections. The two houses in both Congress and state legis- 
latures have the power to decide contested election cases, i.e., cases in which 
two or more persons claim to be legally elected to the same seat. In Eng- 
land and in several other countries these questions are settled by the courts, 
in a judicial manner. It is somewhat doubtful whether Congress and some 
of the state legislatures could legally delegate this power to the courts. In 
any case they have not attempted to do so. Each house appoints one or 
more election committees to which such contests are referred. Congress has 
enacted legislation to govern contests in the House of Representatives, and 
every person claiming to have been elected to that body must conform to 
this legislation in contesting the election of the person who received the cer- 
tificate of election. The latter is usually seated temporarily by the House. 
The committee in each case has, of course, a majority of its members from 
the party that controls the House, but the common assumption that in these 
cases a Republican House always seats the Republican claimant and a 
Democratic chamber always seats the Democrat is wholly erroneous. Most 
of the cases are settled in accordance with law and precedents, and party 
votes determine the question only in certain marginal, doubtful cases. But 
even in these few cases it would be better if an impartial judicial proceed- 
ing were followed. 

TERMS AND TENURE OF MEMBERS 

Terms o£ Legislators. The longest terms of members of legislative bodies 
in the United States are those of Senators in Congress, six years; but in this 
case one-third of the members come up for re-election every two years, so 
that in four years there can be a two-thirds turnover. The shortest terras 

See the documents in the case of Senator-elect Frank L. Smith of Illinois in 
Mathews and Berdahl, Documents and Readings in American Government, pp. 296' 
303 ; also J. M. Beck, The Vanishing Rights of the States, York, 1926. 
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today are those of lower house members in the state legislature of New Jer* 
sey; they are elected for one year — a term found also in the councils of 
some small cities and villages. Representatives in Congress serve for two 
years, as do the members of the lower house in forty-two state legislatures, 
while four-year terms predominate among state senators (31 states), the rest 
being for two years (16 states including Nebraska) and three years (New 
Jersey). City council and county board members have usually two- or four- 
year terms, with some tendency to abandon the shorter for the longer 
tenure. 

In the early state constitutions, one-year terms for legislators had some 
vogue, but experience induced constitutional changes that provided longer 
terms, and when legislative sessions were made biennial, two- and four-year 
terms became standard. Congressional elections coming also every second 
year, it was more convenient to have state legislators chosen at the same 
time for the same terms. The argument against short terms, except in the 
smallest local areas, is that the member must always be thinking of re- 
election and working for it ; his election expense is high ; and he cannot give 
enough attention to his official duties to become familiar with the work of 
legislation. In short his efficiency as a legislator is sacrificed in order to 
gain the possible advantage of keeping him very close and responsive to 
the voters. 

Longer Terms Desirable in Some Cases. The arguments for longer 
terms are, primarily, (i) that in a long term, free from the necessity of 
seeking immediate re-election, the member can devote more time to 
familiarizing himself with his duties and the needs of nation, state or city ; 

(2) that he and the voters will be spared the expense of frequent elections ; 

(3) that there will be more continuity and stability in the work of legisla- 
tion; and (4) that able men will seek office for the longer term who would 
decline to run for the shorter. There is some substance to each of these 
arguments, but it does not follow that terms of ten or twenty years would 
be desirable. It is expected of a legislature both that it shall be fairly 
intelligent and efficient, and that it shall be reasonably responsive to the 
voters. The voters are entitled to have fairly frequent opportunities to 
review the work of their representatives, and to retire to private life those 
who are unsatisfactory. 

Failure of Legislative and Executive Terms to Coincide. The com- 
promise that has been made between efficiency and responsiveness leaves 
terms somewhat too short. Certainly there is good ground for arguing that 
the lower house of Congress should be elected at the same time and for the 
same term as the President, and the same holds true in states where the 
governor is elected for a four-year term. Having an off-year election for 
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the members of the lower house frequently results in bringing in an adverse 
majority, so that for two years the administration is obstructed by an oppo- 
sition majority in the legislature. This happened to Taft and Hoover in 
the middle of their terms as President, and to Wilson in the middle of his 
second term. It is a frequent occurrence also in the states, and even the 
United States Senate sometimes shows enough of an overturn in the off-year 
election to give a majority adverse to the administration. 

Total Length of Service. Total length of service in legislative bodies 
is quite another matter. The practice of re-election of legislators is very 
general, and there are no constitutional prohibitions against re-election such 
as are found in the case of some other officers. In states where one party 
strongly predominates, re-election is the normal thing. Likewise in particU' 
lar districts of considerable political stability and slowly changing economic 
character, individual members of Congress, of state legislatures, and local 
bodies, get re-elected time and time again. In 1941 Senator Smith of South 
Carolina had served continuously for 33 years, and Senator Norris of 
Nebraska for 29 years. In the House Representative Sabath of Illinois had 
served for 35 years, and six others had been in the House for 15 terms or 
more. State legislators can match these records in many cases. The great 
shifts come when a party long in power is defeated by the opposition, as in 
1932. Then many new members are brought in, while old ones of long 
service are retired in large numbers. At the same time, the average age of 
members is likely to drop a number of points, since old men are retired and 
younger ones elected. 

The tendency is for legislators generally to be older than they were in 
the beginning of the republic and in the beginning of the several state gov- 
ernments. The average age in Congress is also usually a little above that 
in state legislatures. Representatives under thirty years of age are rare; 
there are some in the thirties, more in the forties, but the great concentra- 
tion of numbers comes in the fifties and early sixties. Senators run a little 
above the average of representatives, both in the states and in Congress, 

PRIVILEGES AND IMMUNITIES 

Freedom from Executive Interference. In the development of the 
English Parliament, and in its long struggle to wrest control of the govern- 
ment from the Crown, it became very important to procure freedom for 
the members from interference by the king, and by the executive officers 
and courts that he controlled. The result was the development of certain 
claims of members to immunities and privileges beyond outside interfer- 
ence. In the colonial assemblies in America, similar claims to freedom for 
legislators were asserted. Some of these claims were written into state 
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and national constitutions, and in very much the same language. The prin- 
cipal guarantee is stated in the national Constitution in these words : 

They [the Senators and Representatives] shall, in all cases except treason, 
felony, and breach of the peace, be privileged from arrest during their attend- 
ance at the session of their repective houses, and in going to and returning from 
the same: and for any speech or debate in either house they shall not be ques- 
tioned in any other place.^® 

This means, of course, that no member may be tried in any court for libel, 
slander, defamation of character, or other similar offense on account of 
words spoken in debate in the house. There is no protection here for the 
member who commits a crime inside or outside of Congress, or even for one 
who becomes drunk and disorderly, or who drives his automobile recklessly. 
Neither can the member, as a rule, claim protection beyond what the Con- 
stitution states. He may speak freely in the house and even in committee, 
and his words may be issued by regular legislative publications without 
his becoming liable to suit. This privilege is very important if the effec- 
tiveness of representative government is to be maintained. But the mem- 
ber has no immunity to suit for libeling or slandering a person outside of 
his duties as a member. 

SALARIES AND EXPENSES 

Payment o£ Salaries. In every country as political power has been 
transferred from the wealthier classes to the masses of the people, there has 
been a tendency to establish salaries and to allow expenses for legislators. 
Members of the British House of Commons received no salaries until 1911 ; 
members of English borough (city) and county councils are still expected 
to serve without pay. The great democratic movement in the United 
States early demanded that compensation be given to all those who served 
the public as legislators or in other official capacities, in order that poor 
men as well as rich might serve, and in order to attach all officials to the 
public interest instead of having them dependent upon and responsible to 
private patrons. Members of Congress arranged for payment of their 
salaries from the beginning. In 1789 they received small amounts per diem, 
and later annual salaries, which have since been increased. Today the 
salary for all members is $10,000 per year, plus allowances for travel ex- 
penses and for secretarial help. This rate of pay is obviously calculated 
on the basis of full-time employment, for indeed that is almost inevitable 
where sessions are annual and of uncertain length and where distances are 
long. There is no additional pay for special sessions. 

Art I, sec. VI, par. I. . 
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State and Local Legislative Salaries. State legislatures pay their mem- 
bers either an annual salary (21 states), ranging from $300 for two years 
in Connecticut to $2,500 per year in New York and Illinois, or a per diem 
of $3 to $10, for a limited number of days in each regular session. Where 
the per diem system prevails, there is commonly additional pay for special 
sessions, and ten states that pay an annual salary also give extra compen- 
sation for special sessions. Clearly these rates of pay indicate that it is 
not intended that state legislators shall give full time to legislative work. 
Even so, the pay is excessively niggardly in many states, being in some 
states less than the wages received by common laborers. 

Some city councils in large cities pay their members salaries larger than 
any received by state legislators. In 1939 the annual pay of council mem- 
bers in cities of over 30,000 population averaged about $1,350, with many 
cities paying nothing, and the highest pay standing at $8,000.^^ Commis- 
sioners (council members) in the commission-governed cities, having im- 
portant administrative duties as well as legislative, averaged over $3,400, 
and ranged from $300 to $7,500 per year. Many commissioners under this 
plan have to give full time to their public duties. In ordinary mayor and 
council cities, the pay ranged from nothing to $8,000, with $630 about the 
average, while in council-manager cities the pay averaged $500, and ran 
from nothing to $5,000. 

Expense of Legislative Bodies. The amount expended for legislative 
service in the United States is, in the total, rather large. Thus Congress 
alone requires annually for members’ salaries and mileage, and for clerk 
hire and other expenditures for personal services, over $11,000,000, while 
other items run the total to over $15,000,000. The full cost of operating 
the forty-eight state legislatures has not been calculated, but it is very 
considerable. No doubt the direct expense for salaries and mileage and 
personal clerk hire is above the figure given above for Congress, despite 
the fact that most state legislatures meet in regular session only every sec- 
ond year. The New York legislature usually expends over $2,000,000 a 
year, a figure that includes building and printing expense. The Pennsyl- 
vania legislature has sometimes cost over $1,000,000 a year, and other states 
expend proportionate amounts, down to about $50,000 for the smallest 
states. 

The wide prevalence of the practice of paying for the services of legis- 
lators indicates that public opinion generally favors it. At the same time 
there is much adverse criticism of certain practices that have developed 
in the payment of both salaries and expenses. For Congress, state legis- 
lature, or local legislative body to increase its own members’ salaries is gen- 

See data in The Municipal Year Book^ 1940, pp. 25»34. 
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erally considered unethical. A number of state constitutions forbid salary 
increases to take effect until after a new election, while the salaries of local 
councils and boards are usually fixed by charter or state law, and are thus 
unchangeable by the members themselves. 

Common Abuses in Expenditures and Appointments. Indirect in- 
creases of salaries through nepotism and excessive mileage and expense 
accounts are also generally condemned outside legislative halls. Nepotism 
in this case consists in the appointment of a wife, son, daughter, or other 
close relation of a member as his secretary or to some other position in the 
legislature, with resultant increase of the total family income. This may 
be justifiable in some cases, but it has an appearance of evil that is hard 
to dispel. Similarly, the padding of mileage and expense accounts and 
the very liberal rates allowed for travel by some legislative bodies receive 
much public condemnation. Congress and most state legislatures have been 
improving their regulations on these matters, and at the worst it cannot be 
said that these expenditures add much to the tax burden. The vice lies 
rather in the fact that legislators who expect a high standard of economy 
and purity in administrative officers, themselves often set a rather low 
standard. They give weapons into the hands of cynical critics of all repre- 
sentative institutions. As yet Congress has not put its own large staff of 
immediate employees under the civil service law, and Wisconsin is the 
only state whose legislature has done so. That Wisconsin has one of the 
most efficiently functioning legislatures in the country is well known, but 
it is not so generally known that it is one of the less expensive state legis- 
latures, considering the relative size and wealth of the state. 

Congress and the Franking Privilege. Members of Congress are also 
much criticized for the use and the abuse of the ^Tranking privilege.” This 
is the right, established by law, of each member to send letters and publica- 
tions of an official nature through the mails without pa)rment of postage. 
The charge is made, not without reason, that some members use this privi- 
lege as a means of circulating their campaign literature. A speech delivered 
in Congress, or read into the record, may be printed at the members’ ex- 
pense, but is then mailed out by the hundreds or thousands without pay- 
ment of postage. Members justify this by pointing out that when their 
duties keep them so long in Washington each year, they have no other 
means of keeping in touch with their constituents or of keeping them in- 
formed. They feel that they are at a disadvantage as compared with their 
political opponents who are at home talking to the voters. These oppo- 
nents, on the other hand^ argue that the franking privilege gives the in- 
cumbent a great advantage in the campaign over those who are not mem- 
bers of Congress. 
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25 , THE ELECTION OF LEGISLATORS: AP- 
PORTIONMENT AND DISTRICTING 


D emocratic theory requires that representatives who are to pass laws 
to govern the people shall be elected by the voters at fairly regular 
and frequent intervals. In the United States there are numerous elected 
legislative bodies, but the results obtained from election vary somewhat 
with the method of election used. 

Methods o£ Electing Representatives. The number of such possible 
methods is almost legion. Territorially, representatives may be elected 
from the entire area, ^^at large’^ ; or from established subdivisions, such as 
states, counties, and towns ; or from districts specially created for the pur- 
pose. One or more members may be elected at one time from an area or a 
group, and terms may be from less than a year up to many. Then, too, 
the methods of nominating candidates and of electing them may vary end- 
lessly. In the United States a fairly definite pattern of elections has been 
developed, based primarily upon the single-member district system and elec- 
tion for fixed terms of from one to six years. Direct primaries are used for 
nominations, elections are almost entirely by non-transferable ballots, and 
they take place usually at the regular November election at which executive 
and judicial officers are also chosen. 

Apportionment and Districting. If single-member districts are to be 
used, they must be established by law or constitution. When established 
areas like states or counties are used, the act of assigning to each a certain 
number of members is called ^^apportionment, and later changes in appor- 
tionment are called “reapportionment.^’ The state is the basic area for 
Congressional apportionment, whereas in states the county or the township 
is used. If more than one member is to be elected from a state or county 
by the single-member district system, another action is needed, namely, 
“districting, ’’ which is the subdivision of the larger area into districts for 
electing members. Thus “apportionment” and “districting” are two dif- 
ferent steps. They may be taken by different authorities, as when Congress 
apportions Representatives to the states, and the state legislature provides 
for districting. 

APPORTIONMENT 

Apportionment of United States Senators. The apportionment to the 
states of Senators in Congress is fixed by the federal Constitution. Each 
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state is to have two Senators, and '^no state, without its consent, shall be 
deprived of its equal suffrage in the Senate.’’ ^ Whatever their population, 
area, or wealth, states are entirely equal in the Senate. When this so- 
called equality was established, Delaware (59,000 population) had less than 
one-twelfth the population of Virginia (747,000). In 1940 the discrepancy 
between the most and least populous states. New York and Nevada, was 
122 to I, while in area Texas exceeds Rhode Island 250 to i. In the Senate 
today twelve Senators represent less than two million people, whereas twelve 
others represent over fifty million. Fourteen Senators from seven states 
represent fewer people than the two Senators from such an average state as 
Iowa or Minnesota. These inequalities in the apportionment of Senators 
are likely to increase rather than decrease as the industrial states continue 
to outstrip the agricultural states in population growth. 

Apportionment of Representatives in Congress. Each state is guar- 
anteed one member in the House of Representatives. For the rest the 
apportionment of members in this House is based primarily on the Four- 
teenth Amendment. “Representatives shall be apportioned among the sev- 
eral states according to their respective numbers, counting the whole num- 
ber of persons in each state excluding Indians not taxed.” ^ Prior to this 
amendment, Negroes in slavery had been counted as only three-fifths of 
one person each. Now all Negroes must be counted fully, and the number 
of Indians not counted because not taxed is small and steadily decreasing. 

It should be noted that it is not the number of citizens , nor the number 
of voters that is considered, but the total number of natural persons in the 
states, excepting untaxed Indians. Aliens are counted along with others. 
This situation cannot be lawfully changed except by constitutional amend- 
ment. On the other hand should any state abridge the right of adult citi- 
zens to vote “except for participation in rebellion or other crime,” Con- 
gress may reduce proportionately that state’s representation in the House 
of Representatives. This provision of the Fourteenth Amendment, designed 
to ensure Negroes the right to vote equally with whites in the southern 
states has never been applied. It is today the settled sense of the country 
that this clause in the Fourteenth Amendment will not be enforced, be- 
cause enforcement would probably result in more social losses than gains. 

The Census and Decennial Reapportionments. The Constitution fur- 
ther provides that a census shall be taken every tenth year, beginning in 
1790, with the implication that a reapportionment of members shall follow 
each census.® Representation was so reapportioned after every census down 

^ Art. I, sec. Ill, par. i ; Art. V, last sentence. 

2 Amendment XIV, par. 2. 

^ Art. I, sec. II, par. 3. 
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to and including 1910, and the House was almost steadily increased in size 
from its original 65 to 435. By that time the House had become so large 
that public sentiment and the judgment of the Congress insisted on a halt. 
But if no more members were to be added, and if the states of largely 
increased population were to get their due, some states of declining or sta- 
tionary population would have to give up members and some Representa- 
tives would lose their seats. When a state is cut from ten to nine or four 
to three representatives, someone has to drop out. This aroused such oppo- 
sition that the decade after the 1920 census passed without a reapportion- 
ment — the only case of its kind in the nation’s history. 

Apportionment Act of 1929. A long controversy ensued, both in and 
out of Congress, which ended in 1929 when Congress passed an act shifting 
the responsibility for reapportionment after the 1930 and later censuses to 
the President.^ He is directed by the act to send to Congress following 
the 1930 census and each succeeding one, a statement showing the number 
of persons in each state to be counted for apportionment purposes, and the 
number of representatives to which each state would be entitled (a) ac- 
cording to the system of apportionment last used, (b) according to the sys- 
tem of major fractions, and (c) according to the method of equal propor- 
tions. If Congress took no action after receiving the President’s message, 
the reapportionment was to be made according to the system last used. 
The system of calculation last used before 1930 was that of major fractions, 
so that in the reapportionment following the 1930 census, and later after the 
1940 census, methods (a) and (b) were the same. The differences between 
(b), major fractions, and (c), equal proportions, is a mathematical one 
not necessary to explain here.® Indeed the two methods would have pro- 
duced the same results in 1930-32 ; and in 1940-42 the difference between 
them would have affected only one seat. This one would have been trans- 
ferred from Arkansas to Michigan by major fractions but Congress passed 
an act (1941) to require equal proportions. Following both the 1930 and 
1940 censuses the President performed his duty, Congress accepted the re- 
sult, and so the reapportionment took place with very little fuss. Following 
the 1930 census 27 seats in the House were shifted from state to state, but 
after the 1940 census only ten seats were transferred, mostly from the north- 
east and middle west to the south and far west. The average population 
per member in all states has risen to over 301,000. 

^Statutes at Large, voL 46, p. 26; U, S, Code Annotated, 1936 supplement, Title 2, 
ch. ij sec. 2; and amendatory act of April 25, 1940, 54 St. at L., 162. 

® See E. V. Huntington, A Simple Explanation of the Method of Equal Proportions 
and of Two Conflicting Methods, Cambridge, Mass,, 1928. See also Laurence F. 
Schmeckebier, Congressional Apportionment, espec, chs. II, III. 
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Apportionment in State Legislatures. The state constitutions estab* 
lish the basic rules for apportioning members in state legislatures.® Two 
factors are usually given primary consideration, (a) population, and (b) 
certain established areas like counties and townships. Six states mention 
only population or some close equivalent (male inhabitants above 21, legal 
voters, population excluding aliens, white population) as the sole considera- 
tion in apportionment for both houses. Thirteen others do so for one 
house, but assure each county or town or some other geographical unit 
some representation in the other. The remaining states generally provide 
for county or township representation in both houses. For example, Ver- 
mont assures each county of one state senator and each town of one and 
only one member of the lower house; New York guarantees each county 
except Hamilton at least one member of the lower house, and forbids any 
two adjoining counties to have over half the senators; Texas forbids any 
county to have more than one state senator; and Pennsylvania assures 
every county of one member in the lower house. In several New England 
states besides Vermont (New Hampshire, Connecticut, and Rhode Island) 
the representation of towns in the lower house is so arranged that the cities 
and larger towns are grossly underrepresented as compared with many 
almost unpopulated rural towns. In the states where each county is en- 
titled to a member in one house or the other, very little allowance is usu- 
ally made for extra representatives for the larger places, with resultant seri- 
ous underrepresentation of the populous urban counties. Where constitu- 
tional provisions do not directly create this effect, the rural-dominated legis- 
latures do it by refusing to enact reapportionment laws. There are today 
a number of states in which there has been no reapportionment for thirty, 
forty, or more years. Constitutional amendments to achieve a fairer repre- 
sentation are also difficult to force through the same legislative bottleneck. 
When voters and taxpayers in underrepresented areas appeal to the courts, 
the latter uniformly refuse to interfere with legislative control of the 
apportionment. 

Inequalities, and very serious inequalities, in representation are there- 
fore very common in American states today. They stand as a reproach 
to the democratic institutions of the country, and belie the spirit of fair 
play and majority rule that is supposed to prevail. The way to improve- 
ment is not wholly clear and it may vary from state to state, but there are 
certain things that can be done, (i) Continued education and agitation 

®For convenient summaries of the state rules, see Legislative Apportionment ^ Bu- 
reau of Public Administration, University of California, Berkeley, 1941; The Book of 
the States, 1941-1942, pp. 94-96; The Michigan Plan: An Equitable Proposal for the 
Reapportionment of the Michigan State Legislature, Detroit, 1931. 
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will in time have their effects in many places. (2) Where the urban popu- 
lation dominates the state it frequently controls the governor. This not 
only gives some counterbalance to rural minority domination in the legisla- 
ture, but it may also provide the cities with the leadership to force legis- 
lators to enact fair apportionments. (3) Constitutional conventions, though 
infrequent, may be led at times to propose not only better apportionments 
but also new devices for periodic reapportionment. (4) The initiative and 
referendum have also been found useful for this purpose in several states. 
(5) Finally, methods of non-legislative control of apportionment, similar 
to that now in effect for the national House of Representatives, are already 
authorized in several states, and might be more widely extended. Arkansas, 
California, Maryland, Missouri, Ohio, and South Dakota all provide for 
certain executive and administrative officers of the state to make reappor- 
tionments, especially when the legislature fails to act. Such methods, if 
effective, serve to reduce the clash and bitterness between urban and rural 
populations, save the time of the legislature, and put the responsibility on 
certain state-wide officers who have no personal interest in maintaining an 
unfair apportionment. 

DISTRICTING 

The Single-Member District System. The single-member district sys- 
tem is that in which Representatives are chosen one from each district, so 
that at any one election the voters have but one choice. The election of 
Senators in Congress follows this system in practice, since as a rule only 
one Senator is elected from a state at one time. In 1842 Congress enacted 
that Representatives in Congress should also be elected by single districts. 
This necessitated the division of all the more populous states into Congres- 
sional districts by acts of the state legislatures, and, where needed, redis- 
tricting followed each new apportionment. Where redistricting has been 
delayed, however, Congress has been willing to seat one or more Represen- 
tatives from a state elected at large. There are ten such members in the 
79th Congress, 1945-47, not counting the single members from Delaware, 
(Nevada, Vermont, and Wyoming. 

In state legislatures, also, the single-member system prevails generally 
for both houses. In cities and counties that use the district system for 
councils and boards it is likewise customary to elect only one member at a 
time from each district. Elected representative bodies in most of the 
democratic and parliamentary countries are also elected by this system. 

Reasons for Single-Member Districts. There are several reasons for 
the wide prevalence and popularity of this method of electing representa- 
tives. (i) In the first place the system is exceedingly simple for the voter. 
From among two or more candidates he needs to choose but one. (2) 
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Secondly, the voter gets a strictly local representative, one who probably 
lives near him ; one whom he may come to know ; and one who is definitely 
his representative, whereas if there were two or three from the district he 
might not know to which one to turn. (3) There is an assured territorial 
distribution of representatives ; not all will be bunched in one place, while 
other areas go unrepresented. (4) For the candidate, too, it is simple. The 
area over which he must campaign is reduced to a minimum ; the candidates 
against whom he must campaign are few ; he can ^^size them up’^ and plan 
his campaign accordingly. (5) Party leaders also generally favor this 
method, since it simplifies their problems, too, and enables them to select 
candidates suitable to the district and to vary their campaign methods to 
meet local requirements. (6) Then, too, they can often devise ways to 
split the opposition and enable their own candidate to win by a plurality. 
(7) Finally, for the public at large, this method usually gives the majority 
a majority of members, although this is partly a matter of chance and 
partly a result of gross local inequalities canceling each other. 

Single-Member Districts and Majority Rule. Majority rule is never a 
certainty under the single-member district method of election. Party leaders, 
unscrupulous in their efforts to maintain their party^s supremacy, have 
found a number of ways of doing so. One of the basic truths they have 
discovered and applied is that a majority of majorities, which is all they 
f need, may add up to less than a majority of the whole. This fact can be 

i very simply illustrated. Assume the hypothetical state of X, with twenty- 

r five counties of equal population, laid out like a checkerboard. In this state 

^ assume a Liberal (L) and a Conservative (C) party. The Liberals have a 

majority of the popular votes in the state and are especially strong in the 
i southern counties ; but control of the legislature is still in Conservative 

: hands due to constitutional provisions giving each township some represen- 

tation and favoring generally the rural districts. The Conservative legisla- 
ture faces the problem of dividing the hypothetical state of X into five 
Congressional districts. Registration lists and . other data tell them the 
approximate number of L and C votes in each county. For convenience 
put the C vote always in the upper left hand and the L vote in the lower 
right hand of the county. Let each figure in the county square represent as 
many thousand votes; thus in the upper left hand county there are 6,000 
Conservative and 4,000 Liberal voters, which may be shown by 6 in the 
upper left and 4 in the lower right triangles. 

Now look at the chart or map of X. If the five districts are laid out 
in strips of five counties from east to west, the three from the north to the 
center will give Conservative majorities, the two at the south will go Liberal, 
as shown in the tabulation at the right. But notice that the Conservatives 
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with a minority of the total vote (110,000 as against 140,000 Liberals) con- 
trol a majority of the districts-— a majority of majorities. 

But now suppose the Liberals controlled the legislature. They would see 
that if you run the districts north and south you get a wholly different 
result. Add the figures up this way, as shown at the bottom, and you get 
one Conservative and four Liberal districts. In a situation like this, Con- 
servative strategy would undoubtedly favor east and west districts, while 
Liberal strategy would support north and south districts. The Conservative 
plan would bunch Liberal votes in the two southern districts, while Con- 
servative votes would be economically used to give safe Conservative ma- 
jorities in the other three east-and-west districts. Clearly neither plan 
gives proportional representation. One plan lets a minority control a 
majority of districts; the other gives majority rule but denies the minority 
a fair proportion ^of representatives. True proportional representation 
would in this case yield two Conservative and three Liberal Congressional 
districts. 

Local Inequalities Do Not Cancel Out. It may be argued, of course, 
that while in any particular state the single-member district system often 
prevents proportional representation, in the election of the lower House of 
Congress one party’s advantage in one state will be canceled by another 
party’s advantage in another. This does not follow in fact. A pronounced 
victory of either party’s candidate for the Presidency often results in a still 
more sweeping “landslide” in the lower house of Congress, and even the 
Senate may become grossly overweighted on one side. Thus in the 1936 
election President Roosevelt carried the country with 60.7 per cent of the 
popular vote, the Republicans receiving 36.4 per cent. Disregarding minor 
parties, the Democrats would on this basis have been entitled to 57 mem- 
bers in the United States Senate and 261 in the House. Instead the 7Sth 
Congress began in 1937 with 73 Democratic Senators and only 17 Republi- 
cans, while in the House there were 334 Democrats to 89 Republicans. Such 
sweeping majorities for victorious parties, and such gross underrepresenta- 
tion of minorities are not desirable, since they prevent the minority party ’ 
from performing effectively its function of opposition, yet such sweeps occur 
frequently where the single-member district system is used. 

Corrective of Off-Year Elections. Generally in the off-year elections, 
i.e., those in which a President is not being chosen, the minority party 
recovers a little of the ground it lost under the “landslide” of the Presi- 
dential election. There is a similar phenomenon in states where a governor 
is chosen for a four-year term while legislators are elected every two years. 
This backward swing cannot be counted on, however, to give truly propor- 
tionate representation. 



ELECTION OF LEGISLATORS- 


433 


Gerrymandering. The foregoing illustration gives the essential basis 
for all “gerrymandering,” a term definable as the method and practice of 
arranging legislative districts in such a way as to give one’s own party 
more than its due proportion of representatives. But the illustration is 

GERRYMANDERING THE STATE OF X 
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over-simplified. No state is as perfectly regular as the hypothetical state 
of X, and no scheme of legislative districts as uniform as that shown. True 
gerr3nnandering goes farther than either of the two districting arrangements 
shown. In the first place, districts do not have to be absolutely equal in 
population even where population is the basis. The party in control may 
make its own districts fairly small in population, and those controlled by 
the opposition much larger and fewer. This produces a result much like 
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that produced by state constitutions that give every county a senator or 
representative without regard to population; up to now, rural areas have 
usually been overrepresented and urban populations underrepresented in 
this way. Then, too, districts may be given very odd shapes in the effort 
of the dominant party to give itself as many districts as possible and to 
crowd the opposition strength into as few as possible. American history 
is replete with examples of “saddle-bag, “shoestring,” “fishhook,” “ham- 
mer,” and other shapes of districts. Indeed the very term “gerrymander” 
was coined when a IMassachusetts district devised by the finesse of the 
Democrats was likened to a salamander, to which a wit retorted that it was 
more like a “Gerr3miander,” Elbridge Gerry being then the Democratic 
governor of the state. Such gerrymandering is by no means a thing of the 
past. 

As to Congressional elections the Constitution provides that “The times, 
places and manner of holding elections for Senators and Representatives 
shall be prescribed in each State by the legislature thereof ; but the Con- 
gress may at any time by law make or alter such regulations, Fol- 

lowing the provision for election of Representatives by districts in 1842, 
Congress for thirty years left the making of the districts to the state legis- 
latures. In 1872, 1882, and 1891, Congress provided that Representatives 
should be elected by districts composed of “contiguous territory” and con- 
taining as nearly as practicable an equal number of inhabitants. In 1901 
and 1911 the acts called for districts composed of “contiguous and compact” 
territory. This provision placed a moral responsibility on legislatures to 
shun the worst forms of gerr3anandering, but as there was no way of enforc- 
ing the rule, the evil was not eliminated. The reapportionment act of 1929 
did not re-enact the provision about “contiguous and compact territory” 
and “an equal number of inhabitants,” and the Supreme Court later held 
that the 1911 act had been repealed. Thus the state legislatures are now 
free to proceed by law to make almost any sizes and shapes of Congres- 
sional districts they desire, without judicial interference. State constitu- 
tions in some cases contain provisions that state legislative districts must 
be compact and composed of contiguous territory, but it is only where the 
legislature has most clearly abused its authority in making districts that 
the courts will interfere. 

Local Residence Rules. In the American mind the single-member dis- 
trict system is strongly associated with the local residence rule. The latter 
is the principle that only a person resident in the district can properly rep- 
resent it in a legislative body. The elected member is to be not a repre- 
sentative of all the people, but only of that specific portion of them con- 

" U, S. Const., Art. I, sec, IV. 
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fined within the district boundaries. As far as Congress is concerned, 
Senators and Representatives are required by the Constitution to reside 
within the states they represent but not within any particular district of 
the state. It is only custom and tradition that make residence within his 
district necessary for the Representative in Congress, but the custom is 
almost unbroken. In state legislatures and in local representative bodies, 
residence of the member in his ward or district is usually required by law 
as well as by custom. The consequences of this rule are numerous and 
important. A member, no matter how able, experienced, and valuable to 
the public at large, if defeated in his own district, is deprived of his chance 
to serve the public, temporarily or permanently. He cannot be got back 
through being run to fill a vacancy in some other district, as is often done 
in England. There may be a sudden end to his legislative career. Other 
men of ability, seeing the uncertainty of legislative careers, are no doubt 
deterred in some instances from even attempting them. 

Sensing this situation, the elected representative turns to the work of 
looking out for his own district. If he is shrewd, he lets no opportunity 
slip to do something for his constituents even though it be unwise and 
uneconomical for the public as a whole. The member cannot afford to 
neglect his district; he must get something for it or rival candidates will 
arise locally to charge him with neglect. ^‘My worthy opponent has become 
a statesman. He has no time to give to the people back home.’' This is 
an accusation particularly hard for a Representative in Congress to meet, 
for he even more than the Senator is supposed to get favors for his dis- 
trict and his constituents: post office buildings, river and harbor improve- 
ments, emergency works and relief appropriations, jobs, and pensions. 
Those who are successful in these things are the ones who tend to survive 
politically. Only those members who have strong holds on their constitu- 
ents can afford to give largely of their time and energy to national affairs. 

State and Local Illustrations. What is true and strikingly noticeable 
in the case of members of Congress, is true also, though less visibly and 
on a smaller scale, of state and local representative bodies. The member of 
a state legislature must work for the interests of his district, getting high- 
way funds, appropriations for local teachers colleges and other institutions, 
and looking out for legislation for the counties and municipalities in his 
district. The alderman must get improvements and street repairs for his 
own ward. This is not always or necessarily reprehensible. Local dis- 
tricts are parts of the larger body politic, and sometimes their interest 
would be neglected if they did not have special representation. But every- 
where the concentration of effort on getting things for the local districts 
leads to a neglect of the larger interests of the body politic as a whole. 
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Everywhere, also, public expenditures tend to be spread too widely and too 
thinly to do the most good. 

Summary of Defects. In short, despite certain obvious advantages, the 
single-member district system, coupled with the local residence rule, shows 
in practice these important defects : ( i ) It leads to unduly large legislative 
bodies, as a rule, because when pressure for more equal representation 
comes from rapidly growing centers of population, the tendency is to create 
additional districts, not to consolidate the old ones in slower-growing areas. 
(2) Hence it leads, especially in state and local bodies, to unduly small dis- 
tricts, and the election of many members of small ability and primarily 
local viewpoints. (3) It lends itself to the injustices of gerrymandering, 
whereby minorities can sometimes perpetuate their power, and majorities 
deprive minorities of proportionate representation. (4) It encourages a 
narrow localism, and induces representatives to give an excessive amount of 
time and attention to local as against general interests, (s) It fails to 
guarantee majority rule. 

ALTERNATIVES TO SINGLE-MEMBER DISTRICTS 

There are several alternatives to electing all members of a legislature 
by single-member districts. These include election at large of all members 
or election of part at large and part by districts, by ordinary voting meth- 
ods, and election at large or by groups in large districts by limited, cumu- 
lative, or preferential voting, or by proportional representation. 

Election at Large. In 1940 nearly half of all American cities of over 
100,000 population elected their councils wholly at large, and a quarter 
more elected some at large and some by wards. Smaller cities use the at- 
large system even more extensively, and in many states county boards are 
so elected. It is conceivable, too, that all Representatives in Congress 
from medium-sized and small states could be so elected with convenience, 
although hardly so in New York, Pennsylvania, or Illinois. As to state 
legislatures, a division of the states into a few large districts, each to elect 
a group of members, would be feasible. Cities and counties using at-large 
elections do not find that one party wins all the places, especially where 
there are no party designations on the ballots, and the parties are fairly 
evenly divided in numbers. How would at-large election operate over an 
entire state? 

In Minnesota the at-large system was given a test in 1932 when the 
state’s Representatives in Congress had been reduced from ten to nine, and 
a redistricting measure failed to pass.® Some eighty candidates from all 

® See R. V. Shumate, “Minnesota’s Congressional Election at Large,” Am. Pol. Set. 
Rev., vol. XXVn, pp. 58-63 (1933)- 
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parts of the state ran for nominations in the primaries. Of these, 9 Republi- 
cans, 9 Democrats, and 9 Farmer-Laborites were nominated, along with a 
few from minor parties, and these had their names on the final election 
ballot throughout the state. Each voter could vote for any nine candidates 
he chose, or for fewer than nine, but not over. At the election 1,054,203 
voters cast ballots. Had each voted for nine candidates, as was permitted 
under the “^^block” or general ticket system that was used, there would 
have been 9,487,827 separate votes for Congressmen to count. In fact, 
some voters failed to vote for any of these candidates, many others spoiled 
this part of the ballot, and still more voted for fewer than nine candidates. 
The actual votes cast were 7,781,118, or about twenty per cent under the 
possible number. The nine winners together polled 3,089,720 votes, or less 
than 40 per cent of the actual votes cast. Over 60 per cent of the votes 
were ineffective. This was due in large part to the division of the voters 
among three strong parties. Had there been but two outstanding parties a 
different result would have followed. The highest vote received by any 
candidate was 386,616, representing 36 per cent of the total number of 
voters voting. This candidate was a Farmer-Laborite, and his party, which 
also carried the state election, won five of the nine seats, or a majority 
about equal to its state majority. The Republicans, the second in strength, 
won three ^seats, and the Democrats one. The Democrats and Farmer- 
Laborites together, who had united in the support of the Democratic na- 
tional ticket, had 67 per cent of the total state vote, and elected 67 per cent 
of the delegation in Congress. Thus, without the mechanics of a system 
of proportional representation, actual proportional representation was 
achieved. This was due in large part, no doubt, to the independent voting 
habits of Minnesota voters. 

The at-large system gave proportional representation in the 1932 election, 
but the legislature refused to continue it in effect. There were many ob- 
jections to it. Candidates found it difficult to campaign over the whole 
state. Citizens could not point to any single elected member as repre- 
senting especially their own area. Furthermore, the nine members elected 
in 1932 were all bunched closely around the state’s most populous center, 
Minneapolis and St. Paul. The ■ candidates from the southwestern, far 
western, and northern parts of the state were all defeated. State legis- 
lators in these sections strongly resented this, as did also the citizens in 
those parts. The large cities also were dissatisfied, since only two mem- 
bers elected lived in Minneapolis, and none lived in St. Paul or Duluth. 
Thus a return to the single-member district system was almost inevitable. 

Limited and Cumulative Voting. Instead of the ^^block” system of 
voting here described, one or another system of limited voting, cumulative 
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voting, or proportional representation might conceivably have been used.® 
With limited voting, where a number of representatives are to be chosen 
from one district, the law limits each elector to voting for not over a cer- 
tain smaller number. Party leaders, knowing their relative party strength, 
can then advise their followers to vote for one or a few designated candi- 
dates and get approximate proportionality. With cumulative voting each 
voter has as many votes as there are places to be filled, but he may give 
them all to one candidate or divide them among two or more. Again the 
party leaders need to advise voters what to do to elect their share of rep- 
resentatives. Illinois uses the system of cumulative voting in the election 
of the lower house of its legislature. Three representatives are chosen from 
each district and each voter has three votes that he may give all to one 
candidate, or divide between two or three. This system was introduced in 
1870 as a means of giving the Democratic minority some representatives 
from northern Illinois and the Republican minority some representatives 
from southern Illinois. In the rough proportions of two to one it has, 
indeed, been fairly successful in giving proportional representation. At 
the same time it has necessitated the maintenance of strict party organiza- 
tions, and the careful instruction of voters by party leaders to vote for one, 
two, or three candidates according to party strength in the district. 

Hare System of Proportional Representation. Proportional represen- 
tation is more directly achieved under the so-called Hare system of voting 
(the single transferable vote) and under various list systems of voting. The 
only one that has been seriously tried for public elections in this country is 
the Hare system which has been used in the election of numerous city coun- 
cils — Cleveland (1924-31), Cincinnati (1925 to date), Ashtabula, Toledo, 
Boulder, and other places. New York City has used it since 1937 for the 
election of its city council. It has not been used to elect any state legisla- 
ture or the members of Congress. 

In brief the Hare system permits each voter to express as many choices 
as he wishes by writing the figures .1, 2, 3, etc., in order of his selection 
after the names of the candidates. A quota necessary for election is then 
determined at the lowest possible figure by taking the number of places 
to be filled (say, 9 members of Congress as in the Minnesota case above), 
adding I to this number, and dividing the result (10) into the total num- 
ber of cast. In the Minnesota case this would have been, say, 

1,000,000. 

®In general, see C. G. Hoag and G. H. Hallett, Jx., Proportional Representation, 
chs. III-VIIL 
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Dividend 1,000,000 (total first choices) 

Divisor 10 

Quotient 100,000 

plus I 

Quota 100,001 


Clearly nine candidates could get separate quotas of 100,001 each, total 
900,009, but the tenth candidate could not reach the quota. Thus nine but 
not ten could be elected. 

Counting Votes in Hare System. The preliminary count of first choices 
takes place in the voting precincts. Then the ballots are brought to a 
central counting place where the quota for election is determined. First 
choices are then added up for all candidates, and all who have the quota 
or more are immediately declared elected. But no votes are to be wasted. 
If a very popular candidate, H, has 200,000, he has a surplus of 99,999. 
Every other vote would then be drawn out, plus one extra, to make the 
100,001 quota; these would be tied up, marked as having elected H, and 
not touched again. The remaining 99,999 votes, H^s surplus, would be dis- 
tributed according to the voters* choices mcvrked thereon. This would usu- 
ally be the second choice, but in some cases the second choice would al- 
ready be elected, and so the third or other next effective choice would be 
used. Thus all surpluses would be distributed, and as any candidate reached 
his quota by adding his first choices to his others, he would be declared 
elected, his 100,001 votes would be tied up and set aside and not used 
again. In this way the number of persons elected would advance toward 
9. When all surpluses are distributed, another process begins, that of 
eliminating successively the lowest candidate, the next lowest, and so on, 
and distributing their piles of votes to more likely candidates, always ac- 
cording to the voters* choices marked on the ballots^ until 9 candidates have 
been elected, and a tenth stands just below the required quota. The most 
popular candidates would have ^^come under the wire’’ first, in order of 
popularity, down to the last who could be elected. Experience shows that 
most -voters usually get their first or second choices elected, and that parties, 
areas, and even distinctive groups in the population, can get their propor- 
tionate representation. Just what effects the system will have in the long 
run on democratic institutions is a matter in dispute.^® 

See G. H. Hallett, Jr., and C. G. Hoag, Proportional Representation— -The Key 
to Democracy j 2nd ed., New York, 1940; F. A. Hermens, Democracy dr Anarchy : A 
Study of Proportional Representation^ Notre Dame, Ind., 1941. 
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VACANCIES 

Every year sees some vacancies created in Congress due to death, resig- 
nation, or other cause, and the same is true in most state legislatures and 
at least the larger local legislative bodies. How are these filled? The 
national Constitution makes it the duty of the governor of the state con- 
cerned to call special elections to fill vacancies in the national House of 
Representatives and Senate, but as to the latter it is provided that the 
state legislature may authorize the governor ^To make temporary appoint- 
ments until the people fill the vacancies by election as the legislature may 
direct.’’ It appears that most of the states now permit their governors 
to make appointments, valid until the next regular election when an elec- 
tion is held for the unexpired term. The expense of a special statewide 
election is thus avoided, but it cannot be said that governors have made 
always the best use of their power. In some cases they have resigned the 
governorship in order to be appointed Senator by the incoming governor; 
in others they have appointed the deceased Senator’s widow, and in one 
case even the governor’s own wife to the vacancy. Such appointments do not 
suggest the most careful consideration of all available candidates. Vacan- 
cies in state legislatures and in local bodies are usually filled by special 
election, and for the unexpired term, but in the case of legislatures that 
have held their one regular session for the biennium, the governor fre- 
quently lets vacancies stand unfilled* 
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26 . LEGISLATIVE ORGANIZATION 


T he purpose of the organization of the legislative body is primarily to 
facilitate its business. But, since in democracies unanimity on all mat- 
ters is seldom possible, the purpose may be defined as that of permitting 
the majority to have its way, while at the same time enabling the minority 
to perform its function of criticism. Wherever a so-called legislative body 
is found which does not permit the majority to act, the legislative function 
is temporarily paralyzed ; and where the minority cannot be heard in criti- 
cism of what the majority is doing, one can suspect that a dictatorship 
rules the state. The so-called legislative body in the latter case is more 
or less a rubber stamp. 

Organization and Leadership, The majority itself must have organiza- 
tion if it is to do its work effectively and carry out its program. Such 
organization necessarily implies party or group leadership. The rules that 
define the organization must then be so framed as to permit not only the 
expression of individual members’ views and minority protests, but also the 
presentation by the majority leaders of the measures that they deem 
necessary. 

The importance of having leadership in legislative bodies cannot be em- 
phasized too much. Unorganized individual action can be paralyzing to the 
body as a whole. Leadership may come from various sources such as : (a) 
from the executive branch of the government; (b) from the dominant party 
in the legislature, which may be opposed to the executive; (c) from some 
outstanding individual among the members, without regard to party ; (d) 
from powerful interests organized in a lobby; (e) from leading newspapers 
that are creating a strong public opinion for some action. Whatever the 
true and final source from which the leadership comes, it must operate on 
and through the members of the legislature itself. Therefore it will be 
fdund that every legislature has an organization and a body of rules that 
facilitate the particular kind of leadership to which the state in question 
is accustomed. British parliamentary government is organized primarily 
to facilitate executive leadership, and in that form of organization the execu- 
tive leaders are not only the party leaders but are also members of the legis- 
lative body. In the United States the executive is outside the legislatures at 
the national and state levels, and legislative organization is designed not 
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necessarily to defeat the executive, but rather to make him work through 
the leaders of the majority party in the legislature itself. A considerable 
amount of co-operation with the executive is necessary if the government 
is to function effectively and therefore some of the rules give precedence to 
the communications of the executive. 

Rules o£ Organization and of Procedure. v^Rules” and ‘^organization’^ 
are closely related, but are not interchangeable terms. There are really two 
kinds of rules, those that define the organization, create the offices, and con- 
fer powers upon them ; and those that define the steps to be taken in the 
procedure on bills. These may be roughly distinguished as “organizational” 
and “procedural” rules, respectively. 

Rules and Regulations of Parties. All the rules, whether organiza- 
tional or procedural, may be further differentiated into those that are offi- 
cial, i.e., that have more or less the effect of law ; and those that are unoffi- 
cial, party-made, for the governance of the party’s members in all partisan 
matters that arise. Technically, of course, only the official rules may be 
called rules of the legislative body, but it should not be forgotten that ac- 
tually the caucus or conference of the dominant party, as well as the steer- 
ing committee, the floor leader, and the party “whips,” though not recog- 
nized in the official rules, are important parts of the working organization 
of Congress, of many state legislatures, and in modified form in lesser legis- 
lative bodies. 

Official Rules Governing Congress. The official rules governing the 
organization and procedure of Congress will be found in several places. 
First, there are a few highly important rules prescribed by the Constitution 
itself. These deal with presiding officers, sessions, adjournment, quorum, 
journals, votes, and the adoption of rules.^ Second, there are a few statutes 
passed by previous Congresses that regulate the organization of each new 
House of Representatives, the compensation and expenses of members, the 
officers and employees of the two houses, their duties and their salaries, the 
Library of Congress, Congressional investigations, the calling of witnesses, 
contested elections in the House, and the office of legislative counsel.^ Third 
come the rules adopted by each house for itself. These deal primarily with 
procedure on bills and the committee system. Fourth, supplementing the 
special rules of each house there is Jeferson^s Manual of Parliamentary 
Practice, ioxmzlly adopted by each house as its guide, and an accumulation 
of rulings by the presiding officer and by the house itself, that serve as 
precedents and interpretations of the rules. 

^U. S. Const., Art. I, sec. II, par. s; sec. Ill, pars. 4, 5 ; secs. V, VII. 

2 U. S, Code Annotated, Title 2, chs. 2, 3, 4, 5, 6, 7, 9. 
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Rules o£ Procedure of State Legislative Bodies. State constitutions in 
all cases contain the fundamental rules guiding the legislature as a whole 
and its separate houses. There are also a few statutes to be consulted, and 
the separate rules of each house, adopted and altered from time to time by 
it. Precedents arising out of the rulings of the presiding officers and the 
houses are not so thoroughly compiled and indexed as is the case with Con- 
gress, but usually the chief clerk or secretary holds over from session to ses- 
sion and keeps records of what has been decided. The one-house legislature 
of Nebraska has an excellent short manual of procedure,® and a number of 
the bicameral bodies have also prepared good ones. The ordinary “legislative 
manual” or “bluebook” contains a great deal of miscellaneous political in- 
formation, and is devoted only in small part to the rules of the legislature. 

OFFICIAL LEGISLATIVE ORGANIZATION 

Speakers and Presidents of Legislative Chambers. Bicameral legisla- 
tive bodies are not so closely knit that any one officer can claim to be head 
of the entire legislature. Instead, each house is separately organized, and 
each chamber has at its head an officer who presides over its deliberations. 
This office appears in several principal forms. First may be mentioned that 
of the Vice-President of the United States and the lieutenant governors in 
the great majority of the states who are elected independently of the mem- 
bers of the upper house of the legislature, but are designated by the consti- 
tution as the presiding officer thereof. Second come the speakers in the 
lower houses of Congress and the state legislatures, the elected presidents 
of a few state senates, and the presiding officers of various titles in local 
legislative bodies, who are elected by the body itself, which means actually 
by the majority’ party. Third, it is possible to think of a presiding officer 
chosen by the body, even from outside its membership, who is purposely 
set up as an impartial presiding officer. A number of legislative chambers 
in the parliamentary systems of England and other countries approach this 
pattern. 

Vice-President as Presiding Officer of Senate. The Vice-President, 
though he may succeed to the Presidency, would have had little to do had 
not the framers of the Constitution provided that he should be president of 
the Senate. The Senate chooses its other officers, including a president pro 
tempore. The latter presides over the Senate in the absence of the Vice- 
President and is generally a person of influence. While the Vice-President 
is most commonly of the majority party in the Senate, he is not a Senator, 
his interests are not those of a Senator, he may vote only in case of a tie, 

^Nebraska Legislative Manual, and later editions, compiled by the Nebraska 
Legislative Reference Bureau. 
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and he is looked upon somewhat as an outsider. He has very few powers 
other than those of an impartial presiding officer. He does not appoint the 
important committees, he is not a member of any important committee, 
and his powers as a presiding officer are limited by the fact that debate is 
singularly free under the Senate rules. 

Lieutenant Governors in States, Lieutenant governors are found in 
three-fourths of the states. They succeed to the governorship in case of a 
vacancy in that office. They are elected by statewide popular vote, and in 
all cases but one they preside over the state senate. In about a third of all 
the states it is reported that they appoint the senate committees, but this 
must be taken with a grain of salt ; in some it is specifically stated that they 
do so with the consent of the senate, and this is probably true in most 
places.^ Other powers are correspondingly limited. In twelve states, there 
is no lieutenant governor, and the senate chooses its own president ; he repre- 
sents the dominant party, and his powers are more like those of the speaker 
of the house. 

Speaker of U. S. House of Representatives. History records very few 
important episodes connected with the work of the Vice-President and the 
lieutenant governors as presiding officers. The speakership of the House of 
Representatives presents quite a different picture. From the British House 
of Commons, and the speakership in the lower houses of the colonial legis- 
latures, came the title and some of the traditions of the office.® In both 
cases the speakership had often been the rallying point in the ultimately 
successful struggle for legislative independence of and control over the 
executive. The Constitution simply provides that the House of Represen- 
tatives shall choose “their speaker and other officers.” 

The Speakership at Its Strongest. In the nineteenth century the 
Speaker held a position of tremendous importance, standing next to the 
President in power and in leadership. He had the power to appoint all the 
committees of the House, to recognize or refuse to recognize members who 
rose to speak, to rule on all points of order and thus to rule the opposition 
out of order, and to serve on the powerful committee on rules.® Majority 
party government of the House reached its highest point, and assumed its 
most dictatorial form, under a series of Republican Speakers from James 
G. Blaine (1869-1875) through Thomas B. Reed and others to Joseph G. 
Cannon (1902-1910). When opposition members tried to block business 
on the ground of “no quorum” by refusing to VQte or answer to their names, 

^ C. I. Winslow, State Legislative Committees, pp. JI-X5; The Book of the States, 
vol V, 1943-1944, p. 140; R. F. Patterson, The Office of Lieutenant Governor in the 
Vermillion, 1944. . 

® See M. P. Follet, The Speaker of the House of Repesentatmes, ^p. 1-26. 

® Follet, op. cit,, chs, III-XL 
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although actually on the floor, Reed ruled that he would count those actually 
present. Several Speakers also refused to entertain motions that they 
thought were offered for the purpose of delay and obstruction. 

The Revolution of 1910-11. Continued Democratic opposition to such 
high-handed government by the chair, aided and abetted by the rising Pro- 
gressive Republican opposition to Republican ^^Old Guardism/^ brought the 
fight against the Speaker’s powers to a head against Cannon and ^^'Cannon- 
ism” in 1910. At that time an adverse majority carried through the ^‘Revo- 
lution of 1910,” as a result of which the Speaker lost his membership in, and 
his right to appoint, the committee on rules, while the House gained the 
right to elect standing committees, and to recall from committees bills that 
they were attempting to bury by failure to report. 

Election of the Speaker, The Speaker of the House is legally elected 
by the members. In fact, each party holds its caucus in advance of the 
first session of the new Congress, and by majority vote agrees to support 
one of its older and more experienced members for the position. The vote 
in the House is merely a ratification of the decision of the majority party 
caucus. 

Present Powers of the Speaker, The Speaker has a salary of $15,000 
a year. He is assisted by a private secretary, a clerk, a parliamentarian, 
and an assistant parliamentarian. His principal powers at the present time 
are: (a) to enforce the rules of the House, and to make rulings in doubtful 
cases, subject to being overruled by the House; (b) to recognize or fail to 
recognize members who claim the floor to speak; (c) to appoint select and 
conference committees, subject to the approval of the House ; (d) to desig- 
nate the committee to which any bill shall be referred. While he is still a 
party man, he tends to be, far more than in the days of Cannon, an impar- 
tial presiding officer. He still has the power to prevent obstruction and 
delays by ruling dilatory motions out of order, by refusing to recognize 
members, and by counting members physically present as present for the 
purposes of ascertaining a quorum. As a party leader, quite apart from his 
official powers as Speaker, he has usually a considerable influence. He is 
frequently consulted by the President, and by other party leaders in 
Congress. 

The Speaker in State Legislatures. In the state legislatures, the 
speaker of the lower house is a fairly close copy of the Speaker in Washing- 
ton, but as the majority of the state legislatures have not had parliamentary 
revolutions similar to that in Congress, the speaker usually has also the 
power to appoint the standing committees. This fact makes him, even more 
than in Congress, the outstanding leader of his party in the lower house. 
His great power is shown not only in struggles between the majority and 
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the opposition but also in the not infrequent contests between the two 
houses. 

Other Oflficials and Employees. In both houses of Congress, as well as 
in the state legislatures, there is a considerable staff of other officials. The 
more important ones are nominated by the party caucuses on the advice 
of the party leaders, and are elected by the members of the house concerned. 
These include the clerk or secretary, sergeant at arms, postmaster, and 
others. Minor officials and employees are appointed by their immediate 
superiors, i.e., assistant clerks by the clerk, and so on, but it is well known 
that the members, particularly of the majority party, have in these posts a 
certain amount of patronage. Except in Wisconsin, there is usually no 
regulation in state or national legislatures for selecting such officers and 
employees by examination or for placing them under the civil service laws. 

In Congress, where the debates are fully reported and published in the 
Congressional Record, each house has also its staff of official reporters of 
debates. The state legislatures do not in most cases publish full records of 
debates; the exceptions are Pennsylvania, which prints the complete record, 
and Maine, which publishes a condensed version of the debates. 

PARTISAN ORGANIZATION IN LEGISLATURES 

The extra-legal partisan organization in Congress and in the state legisla- 
tures is much the same. It is most fully developed in Congress, particularly 
in the House of Representatives, but it exists and functions also in the 
United States Senate, in the state legislatures, and in city councils and other 
local bodies. 

The Party Caucus. The meeting of all the members in good standing 
of a particular party in a legislative chamber is usually called the ^^caucus” 
of that party. The term caucus in this connection has come to mean a meet- 
ing under conditions in which the participants have agreed in advance to be 
bound by the decision of the majority of the group, or by some stipulated 
majority such as two-thirds. In a house of loo members where the majority 
has only 51 members, 26 of them, or just one over a quarter of the entire 
membership, could make the important decisions if party lines hold firm. 
Such rule of the house by what is really a minority of the members through 
use of the caucus system, has been strongly condemned. Consequently not 
only the institution but the. very name of the caucus has become unpopular, 
so that in some cases the term ^'conference” is used instead. The latter im- 
plies a mere meeting of the party members in a house to discuss common 
problems, without binding each member to stand by the decisions made. 
Republicans in both houses of Congress seem to like the name "conference,’' 
but they actually caucus just as the Democrats do. 
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Democratic Caucus Rules. The Democrats in the House of Representa- 
tives have followed the rule that a two-thirds vote of those present and vot- 
ing shall be necessary to bind the members to united action in the housej 

Provided, the said two-thirds vote is a majority of the full Democratic mem- 
bership of the House; And provided further, That no member shall be bound 
upon questions involving the construction of the Constitution of the United 
States, or upon which he made contrary pledges to his constituents prior to his 
election or received contrary instructions by resolutions or platform from his 
nominating authority/ 

This allows the member some leeway, but he must inform the caucus be- 
fore it adjourns as to his intentions to vote in the House contrary to the 
caucus decision, so that other members will be warned of his intention. 

What Is Done at Caucuses. There is, of course, a separate caucus for 
each party in each house. Meetings are held when the chamber is not in 
session, and may be called on the request of a certain number of members 
or by the chairman. Before the national House of Representatives starts its 
first session in the two-year term, a caucus is held by each party’s members 
to agree on the choice of a candidate for Speaker, to make up a slate of 
nominees for other officers of the House, and to take preliminary action con- 
cerning committee appointments. The caucus elects its own chairman, its 
^^steering committee” headed by the man who is to be ^^floor leader,” and its 
quota of the members of the committee that is to make up the slate of com- 
mittees for the House. Later it approves the slate of committee appoint- 
ments, before the entire list is voted by the House. Other caucus meetings 
are then held throughout the session to decide on the legislative program, 
but seldom are many such meetings required. 

Steering Committees and Floor Leaders. The ^^steering committee” is 
a small group of leading members designated by the caucus to direct the 
party’s work in the House in accordance with caucus decisions and party 
policies. The head of this committee for each party is its '‘floor leader,” so 
that there is both a majority and a minority floor leader. Each party has 
also its “whips” or members who are responsible for keeping party members 
in line and bringing them in for important roll calls. 

THE COMMITTEE ORGANIZATION 

Standing Committees. Below the official overhead or general organiza- 
tion of each house, there is in all American legislative bodies a considerable 
number of standing committees, i.e,, committees that are appointed to deal 

^For the Democratic Caucus rules of about 1927, see Mathews and Berdahl, Dom 
ments and Readings in American Government, ttv. ed., pp. 433"34. 
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with some general field of legislation for a period of one or more years, In 
the national House of Representatives, and in most state legislatures, tLjy 
are appointed for two years, but in the United States Senate they continue 
from Congress to Congress, new members being added only as vacancies 
occur. Most of the standing committees are committees of a single house, 
so that bills on any subject go to both House and Senate committees. This 
suggests an unnecessary duplication of work, perhaps, and the existence of 
about twice as many committees as are needed. This is avoided in several 
states (Massachusetts, Maine, and Connecticut) where joint committees are 
the rule. However, joint committees mean fewer committees, fewer chair- 
manships, perhaps larger committees, and much more work for a few of 
them. 

The number of standing committees in the United States Senate is 33. 
Four of these, i.e., those on Enrolled Bills, Library, Printing, and Public 
Buildings and Grounds, act jointly with similar committees of the House. 
The House at the beginning of 1945 provided for 47 committees, of which 
the first, that on Elections, really consisted of three separate sub-committees. 
Both Senate and House previously had many more committees ; the Senate 
once had 74 committees, and prior to 1927 the House had 61. Even today 
the number is excessively large, and not over a dozen or fifteen committees 
in either House can be considered to be of first-rate importance. 

Size of Committees. Despite the large numbers, the size of committees 
is also very considerable. Senate committees range from 3 to 25 members 
each, with an average membership of over 14. There are approximately five 
committee places on the average for every Senator, not counting the numer- 
ous appointments on special committees. In the House in 1945, there were 
a few minor committees of small membership, but the important ones had 
either 21 or 25 members. There were about 880 standing committee assign- 
ments, or juSt over two on the average for each member. Thus the House 
arrangements permit the ordinary member to concentrate on the work of 
one or two committees, but in the Senate there is an excessive scattering 
of effort. It is hard to find adequate time for committee meetings without 
conflicts; the member with many assignments must scatter his attention 
over a number of different subjects; and the work in the end devolves in 
large part on the chairman and a few senior or ^'ranking’’ members. 

State Legislative Committees. State legislatures also have considerable 
numbers. of committees, and large ones. A careful study made in 1930-31 
showed that state senates average 32 committees each, and lower houses 39 
each.® With senate commte averaging over eight members each, and 

^C. I. Winslow, 0:^. aV., pp. 32-47; The Book of the States^ vol, I, 3rd ed., 1925, 
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with many small state senates, state senators had on the average over seven 
committee positions each. In the lower houses, with their more numerous 
members committees averaged nearly 13 members each, and each member 
had on the average four and one-half committee positions. The leaders 
have far more committee work to do than it is possible for them to do well, 
and committee work is on the whole rather inefficiently done. 

Committee Appointments in U. S. Senate. The United States Senate 
controls the appointment of its committees; the Vice-President does not 
exercise this function. Since the Senate and its committees are continuing 
bodies, all that is needed at the beginning of a new Congress is to arrange 
to fill vacancies in committees resulting from changes in Senate member- 
ship. Each party through its caucus appoints a number of members to a 
committee on committees, a body that is not recognized by the rules. The 
Republican members of this committee arrange to fill the Republican va- 
cancies and the Democrats to fill the Democratic vacancies on each com- 
mittee. The dominant party determines how many members it shall have 
on each committee, and it allows itself a safe majority. 

Committee Appointments inr U, S. House o£ Representatives. In the 
national House of Representatives, committees were appointed by the 
Speaker until 1911 when the House adopted practically the same system as 
the Senate. The difference is that House committees are made up entirely 
anew each time a new Congress begins. The older and more experienced 
members who have been re-elected are permitted to continue on the same 
committees as before, and there is much continuity of service. The House 
rules fix the size of each committee, the majority party decides how many 
members it will have on each, and it allots the rest to the opposition party or 
parties. Each party caucus elects its committee on committees, the Demo- 
crats using for this purpose the members elected by the caucus to serve on 
the ways and means committee, and then each committee makes up its list 
of members for each House committee. Following approval by the party 
caucuses, the lists thus prepared are combined and ratified by vote of the 
House, 

Composition o£ Committees: Seniority. Whether the new method of 
eleetion of committees by the House has produced any better results than 
when the Speaker appointed them is very doubtful. Continuity of mem- 
bership is the general rule ; the member re-elected time and time again may 
usually remain on the same committees from Congress to Congress. Senior- 
ity in the length of continuous service on the committee also advances men 
up toward the chairmanship. If a member is reasonably regular in his sup- 
port of the party, and continues as a member of Congress, he may ultimately 
become the chairman of his committee, but usually of only one important 
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committee. There are objections to the rule of seniority ; it sometimes puts 
at the head of committees men who are no longer vigorous and active. On 
the other hand, they have the advantage of long experience, knowledge of 
the committee’s work, knowledge of procedure, and acquaintance with other 
members; and the bickerings and bitterness that would result if younger 
and more able men were pushed ahead of them is avoided by the rule of 
seniority. Thus each committee is headed by an experienced man, and next 
to him there is a ranking majority mem'ber, and a ranking minority member, 
also men of long experience. 

Appointment o£ State Legislative Committees. In most state legisla- 
tures the speaker of the lower house appoints the house committee mem- 
bers, giving the majority members their places, and alloting some places to 
the minority on the recommendation of the leaders of that party. State 
senates have no uniform practice. In about a third of the states the lieu- 
tenant governor appoints; in a quarter of the states, the president of the 
senate, elected by its own members, makes the appointment; in the rest 
either the president pro tern appoints, or the senate elects, or a committee 
on committees makes the selections. Whatever the formal method may be, 
the party caucuses or party leaders generally make up the lists. 

Committees on Rules. The committee on rules is everywhere a highly 
important one. In the national House of Representatives this committee 
has the privilege of bringing in motions for the adoption of special rules 
or orders at any time, and -the important business of the House is con- 
ducted largely under such special orders. A typical one will provide that at a 
certain time a certain bill shall be taken up, that it shall be debated for an 
hour or a certain number of hours, that the time shall be divided equally 
between the two parties, and that at a certain time a vote shall be taken 
on it. The rule may forbid proposal of amendments except by the com- 
mittee in charge.® Thus the committee’s power is tremendous. It works 
closely with the steering committee of the majority party, and really makes 
the selection of important business in the House. Many state legislatures 
have given a similar importance to this committee, and even in the United 
States Senate the committee has high rank and considerable power. 

Finance Committees, In all legislative bodies, also, the committees that 
deal with revenues^ ways and means, taxation, and borrowing for the govern- 
ment, and the committees that deal with appropriations or the authority to 
spend public money, are of the utmost importance. The annual or biennial 
budget goes before these committees. 

® For examples see Chamberlain, Legislative Processes: National and State, pp 
,334-340.: 
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Foreign Relations Committee. The committee on foreign relations of 
the United States Senate, with its power over treaties as well as appoint- 
ments in the foreign service, is one of the most important, while the cor- 
responding committee in the House is much less powerful 

Other Important Committees. For the rest, the outstanding committees 
of Congress are much the same in both houses, although their titles differ. 
They are the committees on (i) agriculture and forestry, (2) banking and 
currency, (3) commerce, interstate and foreign, (4) judiciary, (5) military 
affairs, (6) naval affairs, (7) postoffices and post-roads. Below them as a 
rule rank the committees on claims, education, labor, patents, pensions, im- 
migration, Indian affairs, civil service, public lands, territories and insular 
affairs, manufactures, and mines and mining. 

In the state legislatures, in addition to rules, ways and means, and appro- 
priations, the important committees are usually those on judiciary, labor 
and industry, education, public welfare, railroads, public utilities, municipal 
affairs, agriculture, civil administration, public roads and highways. 

Committee of the Whole and Special Committees. In addition to the 
standing committees, there is, in the national House of Representatives and 
in many state legislative bodies what is called the “committee of the whole.” 
This is not strictly speaking a committee at all, but a special way of organiz- 
ing a house temporarily for the quick handling of debate and amendments 
on bills. Every member of the house is entitled to be present. There are 
also “special” or “select” committees for study and report on some urgent 
but temporary problem, or for the investigation of some department or activ- 
ity of the government. These usually go out of existence ’^v^hen their re- 
ports are presented. 

Inter-Chamber Organization. Such matters as printing, the control of 
the capitol grounds and building, the library, and legislative reference and 
drafting services, are of concern to both houses. Joint committees are there- 
fore commonly organized to handle them. Furthermore, joint sessions for 
hearing messages from the executive, and for electing certain officers, are 
common. When both, houses pass the same bill, but in somewhat different 
form, there is need for what is known as a “conference committee” of the 
two houses, to confer and to agree upon identical provisions. These com- 
mittees are also temporary. 

LOCAL LEGISLATIVE BODIES 

It has already been remarked that the ordinances and by-laws of local 
governments must also be considered as legislation, and their councils and 
boards as legislative bodies to the extent that they exercise ordinance-mak- 
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ing power Large cities are outstanding in their possession of local legis- 
lative powers, while their lesser brothers and sisters — small cities, villages, 
and boroughs — ^have very much less, and rural townships stand at the bot- 
tom of the list. The books of ordinances of New York, Chicago, and other 
large places are to those of small rural villages as the skyscrapers of the 
former are to the typical one-story buildings of the latter. Each page iii the 
ordinances of a large city may apply to thousands or millions of people, 
while several pages of village ordinances regulate the one saloon in the 
community. 

Organization o£ City Councils. In many places having the mayor- 
council plan of organization, the mayor is not a member of the council, but 
occupies a position with respect to it similar to that of a governor toward 
the state legislature. That is, he has the power to recommend ordinances, 
and to veto those that he dislikes, but the council has usually the power to 
repass them by a two-thirds or other majority over the veto. Elsewhere, 
and especially in cities having the commission plan and the council-manager 
plan, the mayor is usually a member of the council, and serves as its pre- 
siding officer. Where he is a member of the council, he may be elected 
directly as mayor by the voters, or he may be chosen by the members of 
the council, usually from among their own number, to serve as mayor and 
presiding officer. 

Wherever councils elect their presiding officers, whether called mayors or 
not, partisanship is aii important factor in the choice. This is most strikingly 
true in the large cities. The usual preliminary caucuses of the majority 
and minority parties are held to agree upon party candidates for the posi- 
tion. Candidates for other offices under the council, such as city clerk and 
city attorney, are also agreed upon in caucus, as are the slates of committee 
assignments. The council then in formal meeting votes one of the lists of 
candidates into office. This usually occurs every second year. 

Councils generally meet once a week or twice a month, but in small places 
monthly meetings are common, and in some commission-governed cities 
there are provisions for daily sessions. The afternoon is the most common 
time of meeting in places where council members receive a substantial sal- 
ary, but in smaller places evening meetings are customary. At the end of 
each meeting, adjournment is taken until the next regular meeting. Coun- 
cils are thus unlike state and national legislatures in that they do not sit 
day after day in practically continuous session until their work is done, and 
then return home for the rest of the year or biennium. There are no long 
gaps between council sessions, and contact with their work is more continu- 
ous. An incidental result of this is that a pocket veto is practically un- 

See ch.. 25. ■ ■ ''.i,,' ■ 
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known in cities ; ordinances not returned by the mayor within a certain 
number of days usually take effect without his signature. 

Despite their small size, American city councils make great use of com- 
mittees, and take very few actions without first getting committee reports. 
The majority party usually arranges to have the chairmanship and the 
majority of the members on all important committees. As a result there are 
relatively few cases in which committee recommendations are overruled. 
Just as in legislatures, also, it is necessary politically to have enough com- 
mittees to give every important member of the majority group a chairman- 
ship, and some small councils go so far as to have as many committees as 
there are members, thus giving a chairmanship to each member. This ap- 
parently absurd arrangement is carried to its logical conclusion in some 
places where each committee is made to include all the members of the 
council (five council members, five committees, five members each). What 
this really amounts to is a committee of the whole arrangement, with some 
classification of business so that one day the committee of the whole takes 
up subjects A and B, and another day it considers subject C, and so on. 

A great difference between city council and state legislative committees 
is that council committees give most of their time to non-legislative work. 
That is why committee duties take so much of the time of members in those 
cities where the council feels itself responsible not only for controlling the 
administration, but also for actually doing administrative work. There are 
cities in which council committees are using the committee rooms almost 
every business day throughout the year. On the other hand, in many cities 
having the council-manager plan, committee work is reduced to a minimum, 
and some such cities report that the council has no committees at all. 

Legislative procedure in city councils is usually simpler and more infor- 
mal than that in state legislatures. Regulations as to the passage of ordi- 
nances are found in the state laws and city charter. As interpreted by the 
city attorney, the president of the council, and the courts, these may consti- 
tute a considerable body of rules applicable to council procedure, in addition 
to the rules the council itself adopts, and the book of parliamentary proce- 
dure that the council has chosen to govern its proceedings. In many places 
there is provision for the traditional three readings, but it is becoming more 
customary to provide that ordinances must be in written or printed form, 
and that they must be considered at at least two regular meetings, and not 
be passed at the meeting at which they are introduced. Provision is made 
for “emergency ordinances” in a number of cities, however; and these may 
be passed by an extraordinary majority on the day they are introduced. 
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CONDITIONS AFFECTING LEGISLATIVE WORK 

I EGISLATIVE organization and procedure are designed to meet practical 
^ situations, (i) The separation of powers and (2) the existence of two 
highly organized political parties create distinctive problems for American 
legislatures. In addition there are other conditions affecting their work 
that have to be met by appropriate organization and rules of procedure. 
These include : 

The Flood of Bills. (3) The onward rush of changes in modern civiliza- 
tion has resulted in a new social viewpoint. Legislatures in America are 
today expected to find solutions by law for a whole host of social and eco- 
nomic problems, from the most petty local and private matters like indi- 
vidual pensions and local tax rates up to nationwide affairs. Countless in- 
dividuals and groups have ideas as to how things can be done by new laws, 
and many of them proceed to put their demands before the legislature. The 
result is a stream of bills flowing into legislative halls, sometimes rising to 
flood size. Congress has at times had over 30,000 bills presented in a single 
two-year period and state legislatures several thousand at a single session. 

Size of Membership as a Factor. (4) Congress and most state legisla- 
tures are made up of relatively large numbers of members. These men and 
women are divided not only along party lines, but also sectionally and in 
their ideas as to what laws should be passed. On a small number of essen- 
tial measures the majority and minority party groups may act like fairly 
well-drilled regiments, but on many important proposals there is no party 
alignment. With respect to these proposals a legislative body is more like 
a town meeting than a regiment of soldiers. Everyone wants his say, and 
if every member were to use all the time he desired, important public busi- 
ness would suffer irreparably. 

Obstructive Tactics. (5) Deliberate obstruction of legislative business 
by the minority parties and by individual members is also not at all un- 
common. The motivation for obstruction may be the member’s personal, 
selfish interest, or a sectional interest, or it may be a lofty conviction on a 
pure matter of principle. To overcome this obstacle there must be time 
limits and other restrictions and rules for ^^closure” of debate. 

Lack of Knowledge. (6) A difficulty facing all legislators and legisla- 
tive bodies is the lack of factual knowledge, guiding principles, and legisla- 
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tive expertness. Assuming the best of motives, some of these deficiencies 
cannot be overcome. There are social and economic questions to which no 
one has the answer. What can be done about ensuring employment, or 
stabilizing agriculture, or providing just the right kind and amount of na- 
tional defense? The object must be to bring to the solution of such ques- 
tions the utmost experience, skill, wisdom, and scientific knowledge that 
the nation or community can supply. If legislative arrangements do thiSr 
more can hardly be asked except the good will to utilize such knowledge. 

Limits on Time and Energy. (7) Being a legislator is very hard work 
for those who take the task seriously. Only part of the ideal legislative pro- 
gram can be achieved, because time and energy are not unlimited. 

The foregoing list of factors affecting legislative work, though incomplete, 
gives some idea of the purposes for which organization and rules of proce- 
dure have been developed. Committee systems are important as devices for 
sifting and refining proposals and for developing some expertness, partisan 
organization 'for enabling the majority to rule, and the ^^calendars” and rules 
of procedure for getting the most important things done first. The discus- 
sion may well begin with time limitations and the length and frequency of 
sessions, 

LEGISLATIVE SESSIONS 

Frequency of Sessions. Following British and colonial precedents of 
annual or more frequent sessions, the first state legislatures under the stress 
of war met two or more times a year and for as long a time as was needed. 
At that time legislative bodies were considered to be protectors against royal 
and executive tyranny, so that frequent legislative sessions were considered 
a first principle of popular government. Between 1776 and 1786, New 
Hampshire had forty-seven legislative sessions.^ After the revolution, an- 
nual sessions became the accepted democratic standard, and these prevailed 
in most of the states during the first part of the nineteenth century. In 1796 
Tennessee had already introduced the biennial session, and as the reaction 
against state legislative abuses spread during the century, the biennial regu- 
lar session became the rule. Today 43 states provide for biennial sessions, 
40 of them in the odd years (1943, 1945, etc.).^ Even the Nebraska uni- 
cameral body is to meet regularly only every second year. Only five states 
now provide for annual sessions : Massachusetts, Rhode Island, New York, 
New Jersey and South Carolina ; the trend seems to be away from them. 

Former Short and Long Sessions of Congress. As to Congress, the 
national Constitution provides that it shall assemble “at least once every 

^ Massachusetts, Bulletins for the Constitutioml Convention igjf-xgi8f vol. I, Buk 
letin 9, “Biennial Elections and Legislative Sessions.” 

2 See table in of the States^ vol. V, 1943-1944, p. 138. 
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year.” ® Originally, and down to 1934, the annual session began on the first 
Monday in December, and more or less by accident a curious system devel- 
oped of having a long and a short session in every two-year period. This 
resulted from the fact that the terms of President, Vice-President, and mem- 
bers of Congress began and ended on March 4th of the odd-numbered years. 
With elections occurring in November of the even years, the members of 
the old Congress continued in office, and held a short session from December 
of the even year until March 4th of the odd year — over three months after 
a new Congress had been elected. This practice continued for over 140 
years, despite the obvious absurdity of having the older Congress, many of 
whose members had been defeated for re-election, continue to legislate after 
a new body had been elected. Unless a special session w^ere called after 
March 4th in the odd years, the newly elected members of Congress would 
not actually participate in a session until thirteen months after they had 
been elected. The short session, later called the ^dame duck” session, was 
usually ineffective for any important purpose other than the enactment of 
revenue and appropriation measures and non-controversial legislation. The 
long session, on the other hand, being without any legal terminating date 
short of a year, was the time for doing most of the important business of 
Congress, but it was handicapped by the fact that it ran on long into the 
even-numbered years in which the new elections were to take place, and 
when the members needed to return home for the campaign. 

Present Rule for Sessions of Congress. These and other difficulties 
led to a movement that found leadership in Senator Norris of Nebraska for 
a change to two equal sessions in every two-year period. The so-called 
^dame duck” amendment that he proposed was submitted to the state legis- 
latures for ratification in 1933, was ratified within the year, and went into 
effect in 1934.^ Under this amendment, the terms of members of Congress 
begin on January 3rd, following their election in the preceding November, 
and the regular sessions, one each year, begin on the same date. Thus it is 
now' possible to have two sessions of approximately equal length in each 
Congress, and they may last the entire year if the members so order, from 
January 3rd to January 3rd. From 1940 on, with the threat of war fol- 
lowed by actual war, Congress was in almost continuous session with only 
occasional recesses for holidays, party conventions, and campaigns. The 
return of peace has already reduced the pressure on Congress. 

Legislative Sessions. The beginning of the sessions of Congress now 
corresponds closely with that of most state legislatures. Forty-five states 
in all begin their legislative sessions in January, mostly in the odd-numbered 
years, the other three starting in April (one) and May (two). Whenever 

U. S. Const., Art. I, sec. IV, par. 2. ^U. S. Const., Amend. XX. 
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joint action by Congress and the state legislatures is desired quickly, it can 
now be had easily in the odd-numbered years from January on without call- 
ing many special state legislative sessions. 

Time Limits. With sessions unlimited as to time, Congress may remain 
in continuous session if the members so desire. Twenty-three states, includ- 
ing such populous and urban ones as California, Illinois, Massachusetts, 
Michigan, New York, Ohio, Pennsylvania, and Wisconsin, also place no limits 
on regular sessions, but the other twenty-five, including largely the smaller 
and more agricultural states, have set limits ranging from 40 to 150 days, 
the most common limit being 60 days.® Nine states, including three with 
no time limit on sessions, specify that they will not pay members their per 
diem for more than a certain number of days, 60 being the mosf common 
figure. What is meant by a day for these purposes is not the same in all 
states. Some mean calendar days, and others days of actual meeting. One 
effect of time limits certainly is to cut down the length of regular sessions — 
without noticeably increasing the number of special sessions. The latter 
are, in fact, more numerous in states having unlimited regular sessions, due 
perhaps to the fact that these are mainly the large industrial states. 

California Split Session. To put California among the states having 
unlimited legislative sessions is slightly inaccurate. That state has what is 
known as a split session. Since 19 ii the constitution of the state has pro- 
vided that the legislature, meeting in January every odd-numbered year, 
may sit for thirty days, during which time bills are introduced. Then it 
must recess for at least thirty days. Thereupon it may reconvene for a ses- 
sion that is unlimited, but during this second period no member may intro- 
duce more than two bills. The idea was to give more time for consideration, 
to return the members to the people so that they might learn from them 
what legislation was desired, and then to give an unlimited time to the mem- 
bers to perfect and pass the bills already introduced. It was apparently 
hoped that the last-week rush would thus be avoided. In fact, these results 
have not been achieved. Members introduce numerous ^'skeleton bills” in 
the first 30 days, bills that are often nothing more than titles; they still 
have much of the drafting to do ; their constituents, other than those who 
have special axes to grind, do not consult with them about bills in the recess 
period ; and the majority of bills, sometimes over 70 per cent, are still passed 
during the last ten days of the final session. Since 1940 New Mexico has 
also had a split legislative session. 

Special Sessions of Congress. When the regular session ends in a stale- 
mate, or with a great deal of business unfinished, or when emergencies arise 
after the session that call for legislative action, special sessions'can be 

^ See taHe ia The Book of th^ States, vol. V, p. 138. 



460 


LEGISLATURES AND LEGISLATION 


called. The old Congressional session arrangements resulted in the call oi 
many special sessions of the Congress to meet after March 4th, especially 
following Presidential elections. Up to 1934 there had been 47 special ses- 
sions of the Senate alone, and 40 special sessions of Congress as a whole. 
The President alone has power to summon special sessions of Congress. 

... he may, on extraordinary occasions, convene both houses, or either of 
them, and in case of disagreement between them with respect to the time 
of adjournment, he may adjourn them to such time as he shall think 
proper; . . .® 

Once a session is convened. Congress is in full control of the measures it 
will take up. The President may suggest, but cannot command or limi t 
action. His power to adjourn sessions to a certain time when the houses 
disagree has never been used. 

Special Sessions of State Legislatures. In the states special sessions 
are summoned by the governors, but in New Hampshire the two houses 
themselves may also “assemble at such other times as they may judge neces- 
sary.” ^ Experience seems to show that in normal times a regular session 
once in two years is sufficient, but recent years have not been normal. In 
the years 1927-1940, inclusive, the number of special sessions was 294. 
Most of these were needed to act on (a) the repeal of prohibition, (b) emer- 
gency finance, and (c) relief and social security laws. The war years, 
1940-45, also brought many special sessions.® 

Limits on Special Sessions. Following their general plan to restrict 
legislative activity, the framers of state constitutions in the nineteenth cen- 
tury introduced limitations on both the length and the scope of work of 
special sessions. Sixteen states limit the length of such sessions, generally 
to either 20 or 30 days. In nearly half the states only those subjects men- 
tioned in the governor’s proclamation calling the sessions may be considered. 
Naturally this is a difficult limit to enforce; the governors, desiring and 
needing legislative support, cannot be too strict and dictatorial in prescrib- 
ing the work of the legislature. 

Degree of Continuity of Congress. Congress is not likely to adjourn 
often hereafter much short of June ist, and in the odd-numbered years it is 
more likely to extend its sessions well into the summer. Its work is thus 
never put away for very long. Because the national House of Representa- 
tives is completely renewed every second year, however, Congress divides 
its calendar into two-year periods, each beginning and ending on January 
3rd of an odd-numbered year. Each of these two-year bodies is called a 

8U. S* Const., Art. II, sec. III., 

New Hampshire Const., Part Second, Art. 3. 

The Book of the States, vol. Y, %gi 4 S-ig^ 4 , Tp 139. 
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Congress and is numbered, that is, the 79th, 1945-47. A bill introduced in 
either house at the beginning of a Congress is potentially before it during 
the entire two years. If not acted on in that time it is dropped, but may 
be reintroduced in the next Congress. 

State Legislatures Discontinuous. State legislatures that hold biennial 
sessions are essentially discontinuous bodies. In quiet times a legislature 
may meet during the early months of the odd-numbered year, and then be 
out of session for much more than a year. A newly elected body then takes 
its place, and starts business anew with a new list of bills. Of course, if dur- 
ing this long interval a special session is held, the houses have power to 
revive their calendars from the regular session and to consider any' bills 
thereon that they choose, except as limited by the governor’s call, as de- 
scribed above. 

BEGINNING OF SESSIONS 

Organizing a New Congress. At the beginning of a new Congress, the 
Senate, being always organized, proceeds immediately to its work under 
the Vice-President or president pro tem. The credentials of the new and 
re-elected members are read, and the oath is delivered to them singly or in 
small groups. The Senate is then ready for business. In the House, the 
clerk of the previous Congress calls the members to order, reads the prelimi- 
nary roll of members-elect, announces the presence of a quorum, and calls 
for the election of a speaker. The rival party caucus leaders make their 
nominations from the floor, the clerk appoints tellers, and the count is made. 
When the result is announced, the speaker-elect is conducted to the chair 
by the defeated candidate, and the felicitations take place. The members 
must then be sworn in, and the custom has developed of administering the 
oath to the entire group at once. Any member-elect whose election is con- 
tested is asked to stand aside. This being done, the rest of the members 
take the oath, and then the oath is administered separately to the disputed 
members. The House then elects the majority candidates for clerk, ser- 
geant at arms, doorkeeper, postmaster, and chaplain, and they are sworn in. 
The rules of the previous session are also adopted, perhaps with some 
slight changes. 

Presidential Messages. Ordinarily the houses meet in joint session 
within a day or two after January 3rd to hear the President’s annual mes- 
sage. This is a document that the chief executive has formulated with the 
advice of cabinet members and others, and that usually presents a program 
of legislation as well as the President’s administrative policies for the next 
year or more. 

Organizing New State Legislatures. In the state legislatures the pro- 
ceeding at the beginning of a new legislature is much the same as that in 
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Congress. Houses that are completely renewed at the election must re- 
organize upon meeting after each election by electing their officers and 
swearing in their members. Even the twenty or more state senates that 
have four-year terms with one-half of the members elected every two years, 
must go through the forms of reorganizing. The New Jersey senate, with 
three-year terms and one-third renewed annually, comes nearest to being, 
like the United States Senate, a continuous body. Following the national 
precedent, state legislatures also hear from the governors annual or biennial 
messages in which the legislative and administrative program of the chief 
executive is outlined. If he is really the leader of his party, his message 
will be more important in many ways than the party platform, since the 
message must be much more specific. 

PRESENTATION OF BILLS 

Introduction of Bills. Important business begins with the introduction 
of bills for laws and resolutions. A bill is only a draft of a proposed law. 
Only members may introduce bills ; the executive, not being a part of the 
legislature (strictly speaking) cannot himself introduce a bill in either 
house. Members may, as a rule, introduce any number of bills they choose, 
and they frequently introduce measures “by request” that they do not them- 
selves approve. In Congress there is no time limit on the introduction of 
bills, but fully half the state legislative chambers have such limits. In 
many states the rules prohibit introduction of bills after the first 30, 40, or 50 
days of the session, or during the last 3, 5, 10, or 20 days.® The purpose 
of all such regulations is the same : to prevent a last minute rush of new pro- 
posals, and to allow some time at the end of the session to consider bills 
already introduced. It is doubtful whether much good is achieved by these 
rules. Once the members know them, they anticipate their working by in- 
troducing skeleton bills and by other devices. 

Sources and Authorship of Bills. What are the sources of the bills in- 
troduced into Congress and state legislatures, and who is it that drafts 
them?^” Most members have no great skill in formulating measures for 
the legislature. Indeed, most of them do not desire to introduce many bills, 
since they have no strong zeal for reforming the public by laws. They in- 
troduce bills as a matter of duty, or under pressure of groups and friends. 

A bill is introduced in most cases by merely dropping it in a box at the 

® See table in The Book oj the States, 1943-1944, vol. V, p. 140. 

On this point see Harvey Walker, Law Making in the United States, pp. 130-131 ; 
also “Where Does Legislation Originate?” by the same author, in Nat. Mun. Rev., 
vol. XVIII, pp. 565-567 (1929) ; also Elisabeth McE. Scott and Belle 2 feller, “State 
Agencies and Lawmaking,” Pub. Admin. Rev., vol. 2, pp. 205-20 (1942). 
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desk of the chief clerk or secretary of the chamber concerned. The clerk 
gives the bill a number, and each house runs its own series of numbers, so 
that a bill introduced in both houses will have both a senate and a house 
number. 

With respect to source, bills may be classified as follows: 

1, Administration or Government Bills, These originate with the ad- 
ministrative departments or chief executive, and come before Congress or 
the state legislature with the support of the executive. The most important 
legislation originates in this way. Much of it relates to departmental pow- 
ers, finances, organization, and programs of work. 

2, Committee Bills, In a number of cases, a committee combines a num- 
ber of proposals for legislation on the same general subject, and drafts a 
bill to take the place of the others and to accomplish much the same result. 
Finance measures are often committee bills. 

3, Special Interest Bills, Many bills are introduced that have been 
drafted by lawyers and others outside the government on behalf of special 
interests — railroads, farmers, liquor interests, organized labor, and others 
of varying importance. 

4, Local Bills. There are also many bills that are sponsored by the gov- 
ernments of particular counties, cities, or other local units. In Congress 
these bills usually ask government permission to bridge a navigable stream, 
or request Congress to transfer to the local government some local parcel 
of land that the national government owns. In state legislatures, these local 
bills cover the whole range of the needs of local governments. 

5, Private Bills. Also very numerous, these bills usually aim to authorize 
the treasury to pay some claim of the individual against the government. 

PROCEDURE ON BILLS 

First Reading and Reference to Committee. The bill is given its “first 
reading” by number and title only, and is then referred to a committee by 
the clerk or secretary, subject to control by the presiding officer and ulti- 
mately by the house concerned. This question of “reference” to a committee 
is an important one. Referred to one committee, say on “public welfare,” 
the bill may be reported out for passage promptly and enthusiastically. Re- 
ferred to another committee, say the one on appropriations, it may receive 
a cold burial. Indeed, to prevent embarrassment, many legislative bodies 
provide, as in the national House of Representatives, that “No bill or joint 
resolution carrying appropriations shall be reported by any committee not 
having jurisdiction to report appropriations. . . 

Rules of the House, XXI, sec. 4, 1941 ed., §848. 
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Committee Work, Receiving in some cases dozens to hundreds of bills 
in a single session, important committees have no easy task. Only a few 
committees, such as those on rules and on appropriations, are generally per- 
mitted to meet while the house is in session. If the house in question meets 
at 12 noon, as is fairly common, committees must meet in the morning, or 
in the evening, or on days at the week-end when the house is not in session. 
Congress meets usually five and even six days a week, but many state legis- 
latures have developed the custom of meeting late Monday night or Tues- 
day, until about Thursday or Friday, in order to enable members to spend 
week-ends at home to attend to their farms and businesses. 

Bills Sometimes Buried in Committee. It is the theory of the com- 
mittee system that, through the division of work among a number of com- 
mittees, at least a few competent and interested members other than the 
introducer will give some attention to every bill, and that there will be com- 
mittee hearings on important bills. In Congress and a few state legislatures, 
there are regular schedules of committee meetings, which interested persons 
may attend to support or oppose proposals. In some states, however, the 
arrangements are very slovenly and incomplete. The chairman pockets the 
bills or puts them in his desk ; he calls the committee or not as he sees fit, un- 
til protests become too loud ; and he sometimes entirely avoids holding hear- 
ings on bills that he opposes. As long as the majority supports him, he is 
safe. Hundreds of bills in Congress, thousands in the state legislatures every 
biennium, are “Simply buried in committee. Within limits this is probably a 
desirable arrangement ; many bills deserve little but quiet death. When it 
operates to prevent consideration of measures desired by large numbers of 
members, however, some device is needed to get bills out of committee and 
back before the house. Such a device is the motion to discharge the com- 
mittee from further consideration of the bill. 

Rules on Discharge of Committees. Congress and the state legislatures 
have had similar experiences with the problem of discharge. The national 
House of Representatives first adopted a discharge rule in 1910, as a part 
of the general movement for liberalizing the rules.^^ This discharge rule 
was modified several times. At one time as few as one-third of the members 
could petition to take a measure out of committee and bring it before the 
House. After several changes back and forth the number now required is 
218, a majority of the House.^® In that form it is difficult to operate. Of 
seventeen attempts to invoke the rule in 1940, only two succeeded. 

Rogers, The 137-139. 

Rules of the House, XXVII, sec. 4, 1941 ed., § 908. 
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State Legislative Rules on Committee Reports. Some of the state 
legislatures follow a different practice. In Massachusetts, every bill referred 
to a committee is reported back by it, with a recommendation, favorable or 
unfavorable, or without recommendation. It is said that this is one of the 
reasons why legislative sessions in Massachusetts are usually longer than 
elsewhere ; so many bills have to be considered on the floor that elsewhere 
would die in committee.^^ The rules in various other state legislatures per- 
mit a majority of members to recall a bill from committee and to place it 
on a calendar, such as “general orders.” This in no sense assures that a bill 
will be passed, or even reached for debate. 

Committee Hearings. The purposes of public hearings on bills are (i) 
to ascertain what interests are supporting a measure and how much public 
opinion there is behind it ; (2) to ascertain the probable effect of the pro- 
posed law if enacted — effects not only on the sponsors and opponents, but 
on other groups in the community; (3) to have discussion of and suggested 
improvements in the detailed provisions of the bill. Committee hearings, 
properly conducted, can be of immense value to all concerned, and particu- 
larly to the public at large. Congress has been much more successful in 
getting the benefits of committee consideration of bills than most state legis- 
latures. Since a bill introduced early in the session may be before Congress 
for two years, there is usually ample time for committee hearings. Members 
of Congress, furthermore, give full time to their work, and some of the abler 
ones spend most of their working time during and even between sessions 
studying matters before their committees. They have, too, the benefit of 
the assistance of specialists in the administrative departments at Washing- 
ton * they can call upon experts in all parts of the country for advice, and 
can even get them to come to committee meetings. Most state legislatures, 
by contrast, hold but the one short regular session in two years ; they lose 
much time at the beginning getting organized; they spend only a few days 
each week, in many states, upon their legislative work ; they are not paid 
for full time service, and cannot generally afford to give it ; and they are 
not able to call upon the wide range of talents that Congressional commit- 
tees have available. 

Executive Session of Committee. When a committee has held its pub- 
lic hearings, it usually goes into executive session, i.e., it excludes all persons 
except the members and the clerk of the committee, and proceeds to discuss 
what to do about the bill, whether to support it, bury it, or report it un- 
favorably or without recommendation. Here the members speak more freely, 

A. Frothingham, ^ Tn>/ History of the Constitution and Government of Mas- 
sachusettSj/pp. xo(yio$. 
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and make their compromises without the public knowing just what they are. 
With these understandings reached, the chairman or other member is in- 
structed to redraft the bill for report back to the legislature. In some cases, 
an entirely new bill may be needed. 

Readings o£ Bills. It is the established practice in practically all Ameri- 
can legislative bodies to have three so-called ^'readings’’ of every bill. This 
requirement is written into a majority of state constitutions and many city 
charters. Originally a reading meant an actual reading out loud. There 
was good reason for the rule in the days before the printing of bills, but 
now Congress and most state legislatures provide for the printing of bills 
and supply each member with a file to be kept on his desk. In fact, read- 
ings are generally perfunctory. The first reading is usually by title only. 
The second and the third may be equally brief, although in some places one 
full reading is required by the rules. In the United States Senate a bill 
usually receives a first and second reading by title at the time of introduc- 
tion ; but if there is objection, the second reading may be postponed a day, 
and as a rule the three readings occur on separate days. In the national 
House, even the first reading by title is practically superseded by the prac- 
tice of depositing bills with the clerk and having him print the list in the 
journal. The second reading, so-called, takes place when the bill is debated 
and amended, usually in Committee of the whole, before final passage, and 
the third reading takes place by title at the time of final passage. State 
legislatures follow various practices, but everywhere the reading tends to 
become simply a step in the procedure, showing how far the bill has gone, 
and the time-consuming reading at length of bills is passing away. 

Daily Order of Business. At the beginning of each day in most legisla- 
tive bodies, there is a period of an hour, more or less, when routine things 
are done. The “order of business’^ may be illustrated by the rather detailed 
one laid down for the Nebraska legislature in 1937 : 


a. Prayer by the chaplain. 

b. Roll call. 

c. Call for correction of the journal. 

d. Petitions and memorials. 

e. Notice of committee hearings. 

f. Report of standing committees. 

g. Report of select committees. 

h. Resolutions. 

i. Introduction of bills. 

j. Bills on first reading by title. 

k. Bills on second reading by title. 


1 . Bills on third reading. 

m. Special order of the day (with 
preference given to the unfinished 
business of the preceding day). 

n. Consideration of bills on select 
file. 

0. Consideration of bills on general 

^ file..,'"' ■■■' 

p. Unfinished business, including 
messages on the president's desk. 

q. Miscellaneous business. 


Nebraska Legislative Manual f p. 24, Rule VIII. 
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In this list from down to as a rule the speaker or clerk merely gives 
noticepof new petitions, bills, and other matters before the house, and mem- 
bers arise to offer resolutions, or to make reports from committees and other 
announcements. Many questions may also be asked and answered, and 
comments be made on things connected with the procedure of the house. 

Calendars in House of Representatives. The rules provide for the 
classification of business with the general objective of giving first place to 
important measures. The national House of Representatives has a compli- 
cated arrangement of calendars for this purpose. All business reported 
from any committee is to be placed on one of these three calendars : 

1. The “Union calendar’^ — Calendar of the Committee of the Whole 
House on the state of the Union, to which shall be referred bills raising reve- 
nue, general appropriation bills, and bills of a public character directly or 

• indirectly appropriating money or property.^’ 

2. The “House calendar” — “to which shall be referred all bills of a public 
character not raising revenue nor directly or indirectly appropriating money 
or property.” 

3. The “Private Bill calendar” — ^“a Calendar of the Committee of the 
Whole House, to which shall be referred all bills of a private character.” 
This calendar has priority on the first and third Tuesdays each month. 

4. The purpose of the* primary classification for these three principal cal- 
endars is partly defeated by the fact that bills must be taken from each 
calendar, as a rule, in the order in which they appear. But this means that 
some important bills may be far behind unimportant ones, and that meas- 
ures to which few if any members have objections often stand far down the 
list, while more Qpntroversial ones, that will take much time to debate, stand 
ahead. To overcome these obstacles to the despatch of business, a fourth 
calendar, called the “consent calendar,” was created. On it are placed, at 
the request of any member, any bill to which there is little or no opposition 
and which can be quickly passed when the consent calendar is taken up. 

5. In addition there is the Calendar of Motions to Discharge Committees, 
usually very short, which has preference on the second and fourth Mondays 
of the month. 

Selection of Important Bills for Passage. Besides the calendars the 
House has developed a set of rules that permit the majority party to cut 
through and around them to get at what is important. The principal device 
is that of permitting the committee on rules to report at any time a special 
rule that the House take up a certain bill at a certain time, for limited de- 
bate and passage. This committee, dominated by leaders of the majority 
party, usually follows the suggestions of the party caucus and steering com- 
mittee. Certain other important committees, such as ways and means, and 
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appropriations, have leave also to report at any time, although not to take 
up the time of the House for debate ; and on Wednesdays, ^^calendar Wjednes- 
day,’' the committees are called according to a prearranged order, and are 
permitted to bring up any bills from the House or Union calendar for debate 
lasting not over two hours on any measure. If all the committees cannot 
be reached in the first session of the Congress, the House begins at the start 
of the second session with the next committee on the list. In addition, by a 
two-thirds vote, the rules may be suspended and measures can then be 
passed under suspension of the rules. 

The Senate Calendar. The United States Senate has a much simpler 
arrangement. It has one general calendar, but uses also the terms ^^Calen- 
dar of General Orders” and “Calendar of Special Orders.” At the end of 
the “Morning hour,” the Vice-President announces “Morning business is 
closed,” whereupon any Senator may arise and ask unanimous consent that * 
a certain bill on the calendar be taken up. If there is no objection, the bill 
is considered and may be at that time ordered engrossed and passed. This 
consideration of bills to which there is no objection usually ceases at 2 
o’clock, and then the Senate takes up in order from the “Calendar of Gen- 
eral Orders” bills to which there is objection. In this way, unopposed bills 
are being constantly eliminated from the calendar, and the more contro- 
versial bills at the head of the list are there to be taken up at any time. 
However, the Senate too needs short-cuts through the rules, so it provides 
that by a two-thirds vote any bill may be made a “Special Order” at any 
time, and such bills are separately listed. This general arrangement is very 
much like that which prevails in New York, and is to be found in many 
states with some modifications.^® " ^ 

Committee of the Whole. In the national House of Representatives, 
when bills are taken from the calendars for consideration on second read- 
ing, the House usually resolves itself into “committee of the whole.” This 
means' that the Speaker resigns the chair to some other member, 100 mem- 
bers constitute a quorum, yea and nay votes are omitted, and the rules of 
debate are somewhat relaxed. In this stage of procedure the bill may be 
considered clause by clause, amended, and then either recommended for 
passage or given an adverse vote. The committee then ^%ises,” i.e., it reports 
to the whole House, with the Speaker back in the chair, what it recom- 
mends. The entire House then passes not on the proposed amendments, 
but usually on the bill as a whole as amended and often without debate. 

In short, the bill is then in its third reading prior to final passage, and 

P. Chamberlain, Legislative Processes: National and State j pp. 140-141, and 
Appendix IV at p. 346. 
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there is usually no opportunity for amendment, although debate may be 
permitted. 

The United States Senate uses the committee of the whole only for 
treaties, but in most state legislatures it is standard practice, and under 
the rules of some it is required that all bills be considered in committee of 
the whole. The advantages of this procedure are that the house concerned 
can carry on its work with only the more directly interested members pres- 
ent, without maintaining the constitutional quorum, without elaborate rec- 
ord votes, and with greater informality. The disadvantages are that record 
votes are not taken, and that under the procedure in the national House the 
debate in committee of the whole may be all that is permitted, since the 
time limits apply to that procedure as well as to procedure in the House. 

DEBATE AND PASSAGE OF BILLS 

Debate on Final Passage. When the formality of a third reading has 
been completed, a bill is put on its final passage. In other words, there is 
a motion that it be passed. At this stage, there is further opportunity for 
debate, and obstructive tactics become most important. The United States 
Senate, as is well known, has very liberal rules of debate, and has frequently 
been prevented from passing measures desired by the majority through the 
^^filibustering” of minorities. The methods of obstruction are many: (i) 
presenting many dilatory motions, calls for a quorum, motions to adjourn, 
to take a recess, etc., debating each where possible, and asking for the yeas 
and nays on roll calls; (2) attempting to break a quorum by absence or 
refusal to answer to the roll call; (3) making long speeches that ramble 
over many fields, with the reading of documents and parts of books thrown 
in. Not all these methods are used in every legislative body ; the members 
conform their methods to the particular rules that prevail In the United 
States Senate long speeches have been much used; Senator La Follette, the 
elder, once spoke for eighteen hours on a currency bill. In the House, be- 
fore the present rules were put into force, there was once a session lasting 
eight days and nights, during which “there were over 800 roll calls on mo- 
tions to adjourn and to take a recess.” 

Freedom of Debate in Senate. Except in the increasingly frequent 
cases of unanimous agreement in advance to limit debate on a particular 
bill, the United States Senate puts no limit on the length of speeches, and 
permits a Senator to speak twice each legislative day, even though on the 
same bill. Thus a group of senators, working in relays and yielding the 
floor only to each other, can keep the debate going on a long time. There 
IS also considerable freedom to propose amendments, and this consumes 
much time when used. Furthermore, the Senate does not provide for the 
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motion known as '^the previous question” by which debate can be closed by 
majority vote in the House and in many state legislatures. Thus the Senate 
majority has found itself at times unable to override minorities, and it finally 
decided to adopt a rule permitting closure of debate. This took place under 
pressure from President Wilson early in 1917. The rule permits sixteen 
Senators to present a motion to close debate.^^ If the motion is adopted by 
two-thirds of those voting, the measure in question remains before the Sen- 
ate until disposed of, no member may speak more than one hour on it, no 
new amendments may be presented without unanimous consent, and dilatory 
motions may be ruled out of order. This rule was invoked to force a vote 
on the Versailles Treaty and on adhesion to the Permanent Court of Inter- 
national Justice, but has been used very little, on the whole. 

Rules of Debate in the House, In the House, most important bills are 
debated under strict time limitations. These result either from special 
rules, or from the general rules of the House. On a particular bill, foi 
example, the Hquse may rule that debate shall be limited to two hours 
This time is divided between those who support and those who oppose the 
bill. When the time is up, the question is put on the passage of the bill 
Amendments may be voted on first, usually without debate, and then the 
final vote is taken. The House permits also another method of closure, the 
previous question. When the majority members think that the debate has 
gone long enough, one of them arises, moves the previous question, and the 
chair states the motion: Shall the previous question now be put? If a ma- 
jority approves, the vote is then taken on the bill. 

Debate and Closure in State Legislatures. The state legislatures have 
apparently followed in most cases the rules of the national House of Repre- 
sentatives rather than those of the Senate. This is especially necessary 
where sessions are limited as to time. Generally there is a committee on 
rules, with power to propose special rules governing debate on any measure 
at any time; the legislative rules themselves put limits on the length and 
frequency of speeches of individual members on any bill ; and the previous 
question can be invoked to bring debate to a halt. 

Methods of Voting on Bills. Legislatures vote on bills, resolutions, and 
motions in a variety of ways. These may be listed as follows : 

1. Unanimous consent, where no member raises his voice in opposition, 
and the chairman declares the bill carried. 

2 , Viva voce, where the members call out in unison their Yes or Yea, 
and their No or Nay votes. There is then no record roll call, but the 
chairman declares the measure carried if he judges that it had a 
majority, 

- Standing Rules XXII. 
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3. Division, and count by tellers. When there is doubt as to the result 
of a viva voce vote, tellers may be appointed by the chairman to repre- 
sent each party, and the members for a bill walk past those on one 
side, and those opposed walk past the tellers on the other. The tellers 
then report their count to the chair, and the result is announced. 

4. Show of hands. Where there is doubt as to result of a viva voce vote, 
show of hands is often called for, and the clerk and presiding officer 
make the count. 

5. Roll call, with Yeas and Nays. In this case the roll is called, and 
every member present is expected to respond and be recorded. 

6. Electric voting device, used now in a number of state legislatures, in 
which the member has on his desk several electric buttons to press, 
to indicate his approval or disapproval, and a sort of electric score- 
board shows the result in such way that each member can see if his 
vote is correctly recorded. A photograph then is taken to make a per- 
manent record of the result. This takes but a very few minutes. 

Roll Calls. One fifth of the members in either house of Congress have 
the constitutional right to demand the Yeas and Nays of all members on 
any question.^^ Similar rules are to be found in most state constitutions. 
The salutary purpose of this rule is to put members on public record as to 
their votes. Under show of hands or viva voce votes, for example, there is 
no entry made to show how any member voted. Roll calls take much time, 
and for this reason the electrical voting device, which gets exactly the same 
result but far more quickly, may some day be adopted by most legislatures. 

Majorities Required for Passage. Whether a bill has passed or not is 
determined by the particular constitutional voting requirement that pre- 
vails. In Congress a majority of the members must be present to constitute 
a “quorum,” the minimum number for doing important business, and this 
means 218 in the House, and 49 in the Senate, assuming that there are no 
vacancies. If at least a quorum is present, the rule is that a bill is passed 
if approved by a majority of those present and voting. Those not voting 
cannot be counted on either side. Thus, for example, if only 65 out of 96 
Senators are present and voting, 33 is enough to pass a bill, though this is 
just a little over a third of the total membership. Similarly in the House. 
The Speaker of the House has and uses a vote like any other member. The 
Vice-President in the Senate may vote only in case of a tie, and these occa- 
sions are rare. 

Most state legislatures operate under regulations similar to those that 
prevail in Congress, but a majority have different vote requirements. In 
over half the states, a majority of all members elected to each house is neces- 


U. S. Const., Art. I, sec. V, par. 3. 
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sary to pass any measure; in Tennessee it is a majority of all the members 
to which the house is entitled.^® Regulations such as these make attendance 
at legislative sessions more important than it would otherwise be. In Con- 
gress there are usually many absentees, and their positions (but not votes) 
are often recorded by the pairing method, one member for and one against 
a bill notifying the clerk that they are paired on a bill that may come up 
in their absence. 

Engrossed and Enrolled Bills. When a bill has passed one house, it is 
^^engrossed,’^ that is, a perfect copy of it is printed under the direction of 
the engrossing committee and the clerk of that house. When it has passed 
both houses, it is “enrolled.” This means that the committees on enrolled 
bills and the enrolling clerks of the two houses get together, compare their 
copies to see that they are identical, and have the final or enrolled copy 
printed and proof-read for signature by the presiding officers of the two 
houses and by the chief executive. 

Conference Committees. Should the houses pass bills of the same num- 
ber, but in different form, that is, if the second house amends in some re- 
spect the bill passed by the first, the normal procedure is to appoint con- 
ference committees. Each house, under its rules, authorizes its presiding 
officer to appoint three or more members, representing both majority and 
minority members of the committee concerned with the bill, to meet a simi- 
lar group from the other house in conference on the bill. As a rule, con- 
ferees are not supposed to strike out matters from a bill that both houses 
have agreed to, or to insert what is really new legislation, but conference 
committees in fact have a great deal of freedom. In many cases they fail 
to agree at first, and then must meet again, or give way to other conferees. 
Great power is in fact exercised by conference committees, and as their 
work is largely unreported and not public, the conference committee has 
come under great condemnation. Senator Norris has put the conference 
committee down as one of the chief evils of the bicameral system. It, or 
something like it, is a necessity, however, as long as two chambers are re- 
tained. When the conferees agree, both houses usually adopt their report, 
readopt the bill in revised form, and send it to be enrolled. 

EXECUTIVE ACTION ON BILES 

Executive Approval and Veto. A bill so adopted by both houses is still 
not a law. Under the national Constitution, as well as under those of all 
states except North Carolina, the bill must still go to the executive for his 
approval. Since the state provisions conform generally to that in the na* 
tional Constitution, it will be sufficient to quote the latter. 

See Index Digest of State Constitutions 844. 
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Every bill which shall have passed the House of Representatives and the 
Senate, shall, before it become a law, be presented to the President of the 
United States; if he apprdVe he shall sign it, but if not he shall return it, with 
his objections to that house in which it shall have originated, who shall enter 
the objections at large on their journal, and proceed to reconsider it. If after 
such reconsideration two thirds of that house shall agree to pass the bill, it 
shall be sent, together with the objections, to the other house, by which it shall 
likewise be reconsidered, and if approved by two thirds of that house, it shall 
become a law. But in all such cases the votes of both houses shall be deter- 
mined by yeas and nays, and the names of the persons voting for and against 
the bill shall be entered on the journal of each house respectively. If any bill 
shall not be returned by the President within ten days (Sundays excepted) 
after it shall have been presented to him, the same shall be a law, in like man- 
ner as if he had signed it, unless the Congress by their adjournment prevent 
its return, in which case it shall not be a law. 

Every order, resolution, or vote to which the concurrence of the Senate and 
House of Representatives may be necessary (except on a question of adjourn- 
ment) shall be presented to the President of the United States; and before 
the same shall take effect, shall be approved by him, or being disapproved by 
him, shall be repassed by two thirds of the Senate and House of Represen- 
tatives, according to the rules and limitations prescribed in the case of a bilL^° 

Acts o£ Congress Subject to Veto. In its enactments, Congress uses 
two different forms rather indiscriminately, the Act, and the Joint Resolu-- 
tion. Thus in any volume of Public printed by Congress, many joint 
resolutions will be found scattered among a still larger number of acts. 
Many joint resolutions are more important than many acts, and aU have 
the same legal force. Under the Constitution, both these types of enact- 
ments must be sent to the President for his approval. The same is true of 
the many Private Acts that fill the second large volume produced by the 
ordinary Congress. But in the latter volume there are also Concurrent 
Resolutions. These are resolutions passed by one House, in which the other 
concurs, that relate primarily to the relations between the Houses in their 
own work: resolutions to appoint joint committees, to correct the enrollment 
of acts, to authorize the printing of documents, and to provide for adjourn- 
ment. These concurrent resolutions do not go to the President, and neither 
do resolutions proposing amendments to -the Constitution. 

Types o£ Executive Action on Bills. In a single Congress the Presi- 
dent has to pass upon many hundreds of public acts, joint resolptions, and 
private acts. In the President’s office any one of five things may happen 
to '.a' bill. ' 


20 U. S. Const., Art. I, sec, VII, pars. 2, 3. 
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During the session the President may either (i) sign the bill, and thus 
make it law, or (2) fail to either sign it or veto it, but hold it beyond the 
ten-day period, in which case it becomes law, of (3) fail to sign it, and 
return it to the House in which it originated with a statement of his rea- 
sons for objecting to it. This is the direct veto. After the session has ended, 
he may either (4) sign it within a ten-day period, and thus complete its 
enactment, or (5) fail to sign it, in which case it fails to become law by the 
so-called “pocket veto.” For many years it was assumed that the fourth 
was an impossible case, constitutionally, since with Congress adjourned 
there was no house to which to return the bill as provided in the Consti- 
tution.^^ It was then the custom for the President to go to the capitol for 
some hours at the end of the session in order to sign bills as fast as they 
were rushed through, and to return them before Congress adjourned. Wood- 
row Wilson got a ruling from the Attorney General upholding his power to 
sign bills after adjournment. The Supreme Court has upheld this view, 
and every President now uses this power.-^ The advantage of this arrange- 
ment is that it gives the President sufficient time to give careful considera- 
tion to the bills. 

, Pocket Veto. Congress can do nothing about the pocket veto. Bills that 
fail in that way cannot be revived until the next session, and they must be 
re-enacted early enough in the session to make possible a direct veto, which 
can be overridden. About direct vetoes Congress can, if it is so minded, do 
a great deal. The bill may be passed again in both houses, and if two-thirds 
of the members present and voting again approve it, it becomes a law with- 
out the President’s signature. In these cases, then, the President has not 
only achieved a postponement and a reconsideration, but he has also forced 
another Yea and Nay vote, so that the members are put on record. 

Use of Veto Power. As previously noted, the use of the veto power by 
the President has increased tremendously in recent times.^® The causes of 
the increase seem to be primarily these : (i) the increased amount of legis- 
lation in general; (2) the larger numbers of pension bills and other private 
relief measures in particular ; (3) the more vigorous and assertive attitude 
of some Presidents with respect to leadership in legislation. The nation in 
general seems to give its approval to this attitude. 

Veto Power in the States. In the states the procedure with enrolled 
bills is much the same as in Congress. They are sent promptly to the gov- 

W. H. iTaft, Our Chief Magistrate and His Aoweri, pp. 23-24. 

See L. F. Schmeckebier, “Approval of Bills after Adjournment of Congress,” 
Am. Pol. Sci. Rev., vol. 33, pp. 52-54 (1939). 

“See p. 137, above. 
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ernor for his signature, and he has generally the same options as the Presi- 
dent. Because of the great rush of business at the end of every legislative 
session, and the necessity of adjourning in most states on a set day, the 
governor has generally the power to sign bills during a stipulated period, 
after adjournment. Many governors have also another power, namely, that 
of vetoing items in appropriation bills, while approving the rest of the items. 
When this power is exercised, the legislature may re-enact separately the 
vetoed items, and later attempt to pass them over the veto, but very little 
of this seems to be done. The majorities required, for passage over the veto 
in the states vary considerably. In some cases, simply a majority of all the 
elected members is sufficient. In others it is three-fifths of those elected, 
but in most cases it is two-thirds of those present and voting, or two-thirds 
of all the members elected. 

Publication of Laws. All acts of legislation certified by the executive 
as having been made law, are sent to the secretary of state, and are by him 
published in the manner provided by law, while the originals are kept in the 
archives. Publication takes place first in a few newspapers, and then in the 
form of a bound volume or two of Statutes at Large (Congress) or simply 
Laws, or Session Laws (in the states). Each law takes effect at the time 
therein stated ; or when enacted, if no other time is stated ; or at the time 
set in the state constitution. In the states that permit the voters the use 
of the “protest’’ referendum on acts of legislature, only “emergency laws” 
may take effect at once. Others must wait for a stipulated period of 30 
or more days, while the opponents of the law may be getting signatures 
among the voters to call for a referendum on it. 
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NON-LEGISLATIVE FUNCTIONS 

already noted Congress and the state legislatures do not have purely 
xX legislative powers.^ The same is even more strikingly true of local 
legislative bodies, for their duties tend to be largely administrative. Indeed, 
a purely legislative body is hard to find. The following kinds of non-legisla- 
tive work are commonly imposed on legislkive bodies : ( i ) Approval of ap- ^ 
pointments made by the executive. (2) Direct appointments or elections by 
the legislature. (3) Approval of treaties (national). (4) Impeachment and 
removal of officers, both executive and judicial. (5) Investigations of the 
executive and judicial branches. (6) Audits of public funds. (7) Direct 
administration of certain services. 

The exercise of these numerous and important functions naturally adds 
considerably to legislative burdens and takes a great deal of time. It also 
introduces causes of dissension and produces acts of obstruction that some- 
times react seriously on legislative work. Thus when state legislatures chose 
United States Senators they were often deadlocked, and the United States 
Senate itself has had occasional bitter struggles with the President over 
treaties and appointments — struggles that have made friendly cooperation 
very difficult. The calm atmosphere that should prevail in legislative bodies 
is often clouded and electric as a result of disagreements on non-legislative 
matters. 

The Function of “Legislative Administration.’^ Congress is respon- 
sible for the Library of Congress, the national capitol building and grounds, 
including the two large office buildings, for its own very large staff of officers 
and employees, and for all the purchasing and printing that is connected 
with its own immediate work. Here, certainly, are important administrative 
tasks. State legislatures, similarly, have a wide range of administrative 
functions connected with their own organizations and work, but have in 
most cases made no attempt to centralize their various business functions 
in one organization. The Nebraska legislature makes something of a depar- 
ture in providing for a “committee on legislative administration” to select 
and control the clerks and other employees, and to manage legislative print- 
ing and finances, and that part of the capitol devoted to the legislature’s 
■uses.^ 

^ See ch. 9. III. 
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LEGISLATIVE INVESTIGATIONS 

Congress, state legislatures, and local legislative bodies assume the power 
to investigate the executive branch and all its works at any time. This 
power is so natural an incident to the legislative power that its existence can 
hardly be questioned. “We are of opinion,'’ the Supreme Court has said, 
“that the power of inquiry — ^with process to enforce it — ^is an essential and 
appropriate auxiliary to the legislative function."® The term “legislative 
investigation" is usually applied to the more formal inquiries made by one 
or both houses of a legislature through especially appointed committees into 
some matter on which the legislature may have to act. Such investigations 
may go into almost any subject, affecting the legislature itself or any other 
branch of government, or any proposed subject of legislation. Even city 
councils, like national and state legislatures have usually a broad power of 
investigation concerning matters affecting the city, together with the author- 
ity to compel witnesses to attend and to produce pertinent books and papers. 
The extent to which the power of investigation is used is shown by such facts 
as these: Between 1789 and 1928 Congress authorized about 330 investiga- 
tions by committees. The increase in such investigations in recent decades 
is impressive; in Franklin Roosevelt's first four years Congress initiated 165 
investigations, of which 85 were by its own committees and 80 by other 
agencies. In California between 1850 and 1936 the legislature authorized 
352 different investigations, of which 299 were by its own committees.'* 

State Investigation Procedure. It is. customary by resolution of one 
house, or less frequently by concurrent or joint resolution, to appoint a 
committee and empower it to investigate a certain subject set forth at length 
in the resolution. State legislatures, and especially those that meet for lim- 
ited sessions only once in two years, are much handicapped in their attempts 
to investigate the state administration. If they attempt to have committees 
hold hearings and carry on investigations during the regular session, the 
work must be rushed unduly, and other work has to suffer. Time does not 
permit careful preparation or the use of a competent research staff. Fre- 
quently such investigations undertaken during the sessions have a purely 
partisan purpose, and are discredited by the public before they get well 
under way. Knowing that it will be difficult to get the work done during 
the session, legislatures frequently appoint “interim” committees or commis- 
sions of investigation. 

When interim committees are used, the committees hold their own meet- 

® McGrain Daugherty (1927), 273 U. S, 135. 

^ Marshall E. Dimock, CommUteeSf p, 27; Christian L. 

Larsen, The Use of Special Committees and Commissions by the California Legisla* 
Berkeley, 1937; 4 wef. Pok Ret;., vol. 31, pp. 680-90 (1937). 
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ings after the legislature has adjourned, conduct hearings in different parts 
of the state as needed, and then meet for a few days before the next session 
to prepare a report. In a number of cases, notably in New York, the mem- 
bers have recognized their inability to give the time or to provide the expert 
knowledge needed to make a first rate report alone, and have employed re- 
search organizations or special staffs to work on their problems, the com- 
mittee members meeting only to hear reports, and to ask questions, to ask 
for more information, to consider general policies, and finally to draft a 
definitive report. In these cases the method of public hearings is used less, 
and that of quiet but thorough research is given priority. A long series of 
joint committee reports prepared by interim groups in New York on such 
subjects as taxation, public administration, and local government attest to 
the value of this method of procedure. . 

As to giving the legislature any real control over the administration legis- 
lative investigating committees have had very little success. The members 
of such committees do not know the inside workings of the departments, 
and are in no position effectively to force from administrators a full exposi- 
tion of their actions. While state officers seldom refuse to show their books 
and records, there is so much that is not recorded, and not divulged before 
committees, that the legislators sometimes find themselves stalled in their 
investigations. They have no power to dismiss administrators themselves 
or to control department heads. The ultimate remedy of impeachment is 
in most cases not available. 

Congressional Investigations, State legislators have, in fact, not made 
very great success of their investigating activities. To some extent the same 
is true of the national House of Representatives. This may be due to the 
short terms of the members, or to the strict party discipline that prevails in 
that House and prevents even the most alert and vigorous of minorities from 
making effective demand for investigations, or to the lack of power of the 
House over such matters as appointments. Whatever the cause, investiga- 
tions by the House, although more numerous, have been less important than 
those by the Senate. The latter body has in recent decades raised the inves- 
tigating function and power to its highest point. The Senate has investi- 
gated many important problems in American national life. Wall Street, 
the munitions industry, the oil scandals, aviation, banking, administrative 
reorganization, agriculture, TV A, the conduct of the war, monopolies, and 
many other important matters have come under the scrutiny of Senate com- 
mittees. Newspapers have given extensive publicity to committee hearings, 
with much resultant education of the public. Even more, the executive has 
learned to fear the Senate and its investigations more than any other thing, 
and has perhaps been led to be more careful in the management of public 
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affairs.® The explanation of the Senate’s success in investigations will doubt- 
less be found in the longer terms of the Senators, the continuity of the Sen- 
ate as a whole, the courage and independence of its members, its frequent 
successes in its struggles with the executive, its prestige, its freedom of de- 
bate, and the great news-value that attaches to its debates.® 

Power to Compel Executive to Give Information. From the constitu- 
tional point of view, several questions arise respecting the powers of legisla- 
tive investigating committees. The first, touching the separation of powers, 
is whether Congress can compel the President, or the state legislature can 
force the governor, to deliver to an investigating committee any documents 
that the legislators may wish to see. The President has on a number of oc- 
casions refused to transmit documents to the Congress, even on direct re- 
quest, on the ground that it was incompatible with the public interest to 
make the information public. The executive has, in short, as much freedom 
in his sphere as the legislature has in its.^ 

Another question concerns the extent to which private individuals may be 
compelled to testify before legislative investigating bodies. As to this, the 
investigation must be one within the general scope of the legislature in ques- 
tion, and must relate to something that it can do, whether to legislate, or to 
impeach, or to pass on election returns, or to approve appointments.® As- 
suming that the questions asked are pertinent to a proper subject of legisla- 
tive inquiry, the individual might still refuse in some cases to testify on the 
ground that he would be incriminating himself, and that self-incrimination 
cannot be compelled by a legislature any more than by a court.® Except for 
this defense, individuals are required to give testimony to legislative bodies 
and their committees. Whether officers or private citizens, persons who re- 
fuse to give information and testimony when it is demanded by legislative 
committees, can be punished for contempt. The committee itself cannot 
punish the individual, but must report to the legislature or the chamber that 
appointed it, and the latter may then order its sergeant at arms to arrest the 
individual, to bring him before the house, where, if he persists in his refusal, 
he may be sentenced directly for contempt. 

The wide use of the power of legislative investigation has brought in its 

® James A. Perkins, in his ‘^Congressional Investigations of Matters of International 
Import/' 34 Am. Pol. Sci. Rev., pp. ‘ 284-94, 1940, shows that investigations have little 
effect on the President's control of foreign relations. 

® See L. Rogers, The American Senate, ch. VI; and Bimock, op. cit., pp. 29-32. 

’^See Grover Cleveland, The Independence of the Executive, Princeton University 
Press, 1913, and his message to the Senate on March i, 1886. 

® The Supreme Court did not include the non-legislative functions in its discussion 
in McGrain v. Daugherty, footnote 3, above, but this seems to follow of necessity. 

^ ® See Cooley, The Constitutional Umitutions, etc., 4th ed., (1878), p. 164, note 3. 
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wake a number of abuses.^*^ United States Senators, as well as other legis- 
lators, have on occasion made an investigating committee a forum for politi- 
cal speeches, investigators have baited, ridiculed, and bulldozed witnesses, 
they have occasionally gone far outside the scope of the investigation with 
their questions, and they have investigated personal files, telegrams, and 
other records with apparent abandon. These abuses have aroused consider- 
able opposition to all legislative investigations. 

THE QUALITIES OF LEGISLATORS 

The So-called ^‘Decline of Legislatures.” It has for years been the 
practice of critics of democratic institutions to speak of the ^^decline of legis- 
latures” and to refer in caustic language to the supposed inferior character 
and abilities of modern legislators generally. Congressmen, state legislators, 
and the members of local councils have all been included in the charge. 
There can be little doubt that a similar onslaught against parliaments and 
^^parliamentarism” in certain foreign countries paved the way for popular 
acceptance of dictatorships, both Fascist and Communist. The American 
people seem not to be aware how much a people’s faith in representative in- 
stitutions can be undermined by such oft-repeated arguments. 

There are no data worthy of scientific concern that can be used to com- 
pare legislators now and in the past. James Bryce, writing twenty years 
ago, thought that legislators a century earlier, between 1820 and 1850, were 
more respected, included more of the “best citizens,” and were better de- 
baters than at present.^^ De Tocqueville, observing Congress nearly a cen- 
tury earlier, thought the Senate a very able body, but said of the other 
chamber : “On entering the House of Representatives at Washington one is 
struck by the vulgar demeanor of that great assembly. The eye frequently 
does not discover a man of celebrity within its walls. Its members are al- 
most all obscure individuals whose names present no associations to the 
mind: they are mostly village lawyers, men in trade, or even persons be- 
longing to the lower classes in society.” Surely the present House of 
Representatives does not represent a “decline” from this standard. Indeed, 
even the Senate may not be greatly if at all changed in capacity. Men who 
think that it is, usually refer to Webster, Calhoun, and Clay as typical of 
the earlier Senate but are unable to name many other great senators dur- 
ing a period of thirty years before them and fifty years after. There can 
be little doubt that several members of the Senate since 1900 will rank as 

See Laird Bell, “Probes: Congress on the Warpath,” Atlantic Monthly j vol. 160, 
pp. 23-31 (i 937 )- 

"^^ModernDemocracieSfYohlly^p.ZZS^- 
Democracy in America^ vol. 1 ,^. 212,. 
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high in ability and achievements as these three outstanding Senators of a 
hundred years ago. 

Too Much Expected of Legislatures. The idea that there has been a 
decline is a result of many factors, largely irrational ones. There is in it 
something of the notion of a former golden age, a time when all things were 
better than they now are. Then, too, optimistic believers in representative 
government a century or more ago no doubt expected and promised more 
than any human institution can be or produce — a sort of assemblage of demi- 
gods sitting on Olympian heights and wisely and unselfishly making laws 
for the general good. The history books that tell us of past legislators have 
been very kind to them, drawing a veil of obscurity over most of them, 
while emphasizing the great works of a few outstanding leaders. The mod- 
ern newspaper and radio tell us daily about the failings and weaknesses of 
even the less important members of today, while not sparing the leaders 
their share of adverse criticism. Held in true perspective, present legislators 
are perhaps on the average as able, as conscientious, as honest, as any that 
Americans have ever seen since 1776, and they may be more so.^® There 
has not been a major scandal affecting members of Congress for over sixty 
years. State legislators, too, have been relatively free from charges of cor- 
ruption in recent decades, and city councils are less subject to criticism by 
far than they were in the period before about 1910. This is not to deny cer- 
tain real abuses such as nepotism in the appointment of clerks, secretaries, 
and other legislative employees, and expense account abuses. As to con- 
scientiousness and ability little can be said. In formal education, legislators 
from Congressmen down to local councilors are far above the average of the 
community. What they lack in many cases is experience and expertness. 
Legislative service is not a career for most members, and the turnover, 
especially in state legislatures, is too rapid.^^ 

REASONS FOR DISSATISFACTION WITH LEGISLATURES 

That American legislative bodies, from Congress down, do not give more 
general satisfaction is due to many factors, (i) The increased scope and 
complexity of governmental activities, attendant upon the rapid social and 
economic changes of recent decades, have placed a burden upon legislators 
beyond anything previously encountered. (2) Since legislatures in all coun- 
tries have begun to pass legislation to correct supposed social and economic 
wrongs, they have had to impose heavy taxes in order to find the necessary 

Rogers, op. cit., p. 193. “Generally speaking, the ability and honesty of the 
House and the Senate are far greater than the average of the country.” 

Charles S. Hyneman, “Tenure and Turnover of the Indiana General Assem* 
bly,” 32 5 a. (X93S), 51-66, 311-31. 
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means. It was inevitable that the classes who suffered loss of wealth and 
power through such legislation would blame the legislators. (3) There is a 
feeling on the part of many that legislatures pass an excessive amount of 
legislation. They protest against the whole movement for greater govern- 
mental regulation of their lives, assert that you cannot “make people moral 
by legislation,’’ and decry the fact that the people are being submerged 
under a flood of laws. (4) Many persons feel, too, that legislatures yield 
constantly to the pressure of special interests and “lobbies” and that the 
legislation enacted is not in the public interest, but tends rather to favor 
particular classes. (5) The evil of special and local legislation has been 
mentioned. (6) The passage of extravagant “pork barrel” legislation to pro- 
vide little-needed improvements in all parts of the country, and the excessive 
attention to the needs of the local districts, with resultant increase in tax 
and debt burdens, are also included in the indictment. (7) Finally, the com- 
bination of partisanship, localism, and selfishness in general that results 
sometimes in legislative deadlocks, and the partial paralysis of the govern- 
ment, is a charge that is frequently heard. This last charge implies that a 
smoother-running legislative machine is desirable, whereas other critics pre- 
sumably would be glad to have legislatures permanently deadlocked so that 
no more legislation could be passed. These charges are not all important, 
but at least a few of them merit discussion. 

THE PROBLEM OF OVER-LEGISLATION 

In a typical biennial period, the number of new state “laws” runs to 18,000 
or more, which is about 25 per cent of the bills introduced.^^ This means 
that the average state legislature enacts 300 to 400 laws every two years. 
Every time such figures are published, a number of newspaper pundits comfi 
out with articles on “The Rain of Law,” “The Deluge of Laws,” and ^^Be It 
Enacted 1 ” This is an old story. It began no one knows how long ago, but 
many years back Englishmen like Herbert Spencer, with but a single Parlia- 
ment to consider, were writing of “The Sins of Legislators.” 

The charge of over-legislation deserves some analysis. Obviously no one 
is concerned with the laws in all 48 states, any more than he is interested 
in the ordinances of all the 16,000 cities and villages of the country. He is 
concerned with those of his own state, plus the national acts, and the ordi- 
nances of his own city. A typical state’s legislative output in a two-year 
period consists of some hundreds of so-called “laws,” it is true, but whom 
and what do they regulate ? Analyses made in recent years in Pennsylvania, 

F. D. Bramhall, “This Matter of Over-Legislation,” in State Government (maga- 
zine), vol. 3, no. 4, pp. 1-4 (July, 1930). 
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Ohio, Illinois and Minnesota show much the same thing.^® (i) By far the 
largest number of legislative acts relate to the work of state and local gov- 
ernments and their internal affairs. Official salaries and tenure are adjusted, 
procedures are slightly changed, bonds are validated, court fees and costs 
are regulated, and so on through a host of measures that no one but the 
officials concerned need ever read. (2) A second large group of acts relates 
to special fields: banking, insurance, railroads, utilities, chain stores, building 
and loan associations. No one else need be seriously disturbed by these. 
(3) There are always some acts relating to broader categories of persons, 
such as labor or agriculture, and (4) finally a certain number, usually the 
smallest of all, that relate to persons generally, such for example as changes 
in traffic laws, in the laws of property ownership, and inheritance of 
property. 

Repeals, Amendments, and Extensions. This gives a rough classifica- 
tion of laws but it does not tell what they do. A very large number in all 
four classes simply amend in some detail an unworkable, out of date, or un- 
desirable provision in an older law. Others directly repeal some law, while 
still others validate something that has already been done by a local or state 
official or by a private corporation. Legislative correction of past acts is 
very common. All these are listed as new laws, whereas the number of 
actually new laws is very small, and those that are of general application 
among the new laws are very few indeed. The New Deal and World 
War II did, indeed, enlarge the scope of national legislation, but a manage- 
able one-volume publication of the Code of Laws of the United States is 
still possible, and the same is true also of most of the states.^^ 

When one remembers, also, that at the end of every legislative session 
about three-fourths of all legislative proposals have failed, one might won- 
der whether there should not have been more rather than less legislation. 

It is interesting to note that ever since “bureaucracy’’ and “executive 
encroachment” have fallen under so much public condemnation, less is 
heard about over-legislation. Now the critics are saying that it is the 
executive and administrative authorities who are making too many rules. 

John Dickinson, “Legislation and the Effectiveness of Law,” American Bar Asso- 
ciation Jour., vol. 17, pp. 645-50 (Oct., 1931); R. E. Lowry, “A Statistical Study of 
the 88th and 89th Sessions of the Ohio General Assembly,” mimeographed, Colum- 
bus, 1932; R. J. Lyons, “Bills, Bills, All Kinds of Bills, in (maga- 

zine), vol. 5, no. i, p.-ji (Jan., 1932), and pp. 8-10 in same. 

E. E. Witte, “A Law Making Laboratory,” in State Government (magazine), vol. 
3, no. I, pp. 3-10, at p. 10 (April, 1930). 
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THE QUALITY OF LEGISLATION 

Tests o£ Quality o£ Statutes. It does not follow that all the legislation 
that passes Congress and the state and local legislatures is desirable. 
On the best of apple trees there will probably be some wormy fruit. The 
various possible defects in a law may be illustrated by the case of a ^^blue- 
sky law,” that is, one to prevent the sale of fraudulent and worthless securi- 
ties. (i) It may be argued that it is unwise to have such a law at all, that 
the public as a whole would be better off if every person had to look out for 
himself in such matters, and if he buys worthless stocks or bonds he should 
take the consequences, or at most fall back on the courts and sue the sellers 
of the stock to recover his money. (2) Even if the general policy of having 
such a law is accepted, it may be argued that the particular law enacted 
uses the wrong method of preventing the sale of such securities. (3) Finally, 
even if the general policy and the method of the law are approved, a statute 
may be defective in the way in which it is worded and organized, it may not 
say what is intended, some of its provisions may be contrary to the constitu- 
tion, or there is other defect. These are questions of draftsmanship. 

There can be no doubt that a great many statutes are enacted that are 
defective in one or more of these respects. Most of the cases of silly laws 
that one hears about are those of proposed laws that were not enacted, and 
some of which were proposed in jest. The proposals to enact the Ten Com- 
mandments, to fix the value of jt at 3.1416, and to leave off the last car of 
every railroad train (on the ground that most fatal accidents occur in the 
last car) are of this type; but some absurdities do occasionally pass. What 
the public generally does not know, however, is that more legislation is in- 
effective for other reasons than that of the basic policy involved. 

With respect to the policies to be enacted, the people have these choices : 
to keep popularly elected legislatures as they now are, while trying always 
to elect more competent legislators, or to throw overboard the whole institu- 
tion of elective legislative bodies in favor of some dictatorship in the hope 
that wiser laws will result. It is doubtful whether the latter alternative will 
appeal to many Americans. 

Sources o£ Legislative Information. But while the ultimate choice of 
legislative policies must be left to the elected members of legislative bodies, 
much can be done to provide the legislators with information on the basis 
of which they can act with more wisdom than is otherwise possible. How 
can such information be obtained? Libraries alone like those of Congress 
and the states are not the answer. They record much past and accumulated 
knowledge, but seldom contain answers to the new questions of policy. Leg- 
islators have little time for reading, and even less for original research. 
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State Legislative Reference Bureaus, To meet the obvious needs of 
legislators in his own state, Charles McCarthy, a man with advanced train- 
ing in economics and government, began in 1901 a legislative information 
service for the Wisconsin legislature. He was alone, he had a single desk, 
and a small collection of borrowed books, but he knew how to find the an- 
swers to many legislative questions and how to work with the legislators. 
The legislators liked the new service so well that they made provision for it 
by law, and so was born the first Legislative Reference Bureau in the Ameri- 
can states.^® Soon the movement for such services spread also to other 
states, until today Congress and over 30 state legislatures have made definite 
provision for legislative reference service.^® 

Nature of Legislative Reference Service. The function of a legislative 
reference service is not to tell members what legislation they should enact, 
but to have available for the members concise, pertinent, and reliable infor- 
mation on any given subject. Their libraries contain some books, but are 
mainly composed of special reports, articles, newspaper clippings, pamphlets, 
and other materials that summarize the desired information. Their staffs 
usually include competent persons who know how to find the desired infor- 
mation quickly. The work of gathering and compiling information goes on 
throughout the year, but during the legislative session it increases tremen- 
dously. Because most of the questions that come before any legislature also 
come before others, the Council of State Governments, with headquarters in 
Chicago, provides for the clearance of information among all the state legis- 
lative reference services. 

Legislative Councils. In recent years several states have created “Legis- 
lative Councils’’ to assist legislators in their work. They consist of leading 
legislators appointed by the houses themselves, to give continuous study to 
the legislative problems of the state. Appropriations, a research staff, and 
headquarters are provided, and a program of research is carried on. Most 
of the work of the staff consists in studying and reporting on special prob- 
lems suggested by the members of the council. Under council direction, 
bills may also be formulated. Kansas and a few other states have had very 
good success with this arrangement.^^ 

Bill-Drafting Services. Many of the farmers, businessmen, and others 
in Congress and state legislatures are likely to desire help in drafting legis- 

E. Witte, “Trail Blazer” in State Government (magazine), vol 3, no. i, pp. 
1-2 (April, 1930). 

The Book of the 1941-1942, vol. IV, pp. 92-93. 

E. McHenry, “The Legislative Council University of California, Bureau 
of Public Administration, 1934; F. H. Guild, “Accomplishments of the Kansas Legis- 
lative Council ” Bulletin no. 16 of the Council; also its Reports and Recommenda'^ 
Hons for 1936. 


LEGISLATIVE PROBLEMS 487 

lation, as well as in obtaining information. Congress and over twenty states 
have made special provision for legislative drafting services ; the other states 
either designate the Attorney General to assist in this matter or make no 
special provision.-^ The drafting of legislation is, of course, no easy matter. 
Every bill to be effective must have the correct form, its provisions . must 
conform to the constitution, and its wording must be such that it will accom- 
plish the desired result. Most law schools do not as yet teach the subject 
of legislative-drafting, so that it is not to be assumed that any lawyer will 
be competent for this purpose. Indeed, bill drafting is becoming more and 
more a special branch of learning.^- In those states where a special staff for 
this purpose has been at work over a period of years, the technical qualities 
of legislation are being steadily improved. 

Need of Harmony Among Laws, It is necessary not only that every 
bill be correctly drawn and workable in itself, but also that its relation to 
the other laws on the same general subject be known. It is in every way 
desirable that every new law should be dovetailed with other laws on the 
subject, by the legislature itself, in a way that cannot be misunderstood. 
For this purpose a number of states have provided another officer, the Re- 
viser of Statutes, who is to keep the statutes revised up to date.^® A perma- 
nent system of numbering all sections of the revised statutes is generally 
adopted, so that any act passed can be fitted properly into the entire code 
of laws of the state. As a result of this and other aids, the technical quali- 
ties of American legislation are being constantly improved. 

LOBBYING 

Early Influence of Lobbies. Before 1900 a number of the states were in 
the grip of combinations of interests (railroads, mine owners, lumber com- 
panies, brewers and distillers, public utilities) that seemed almost unbreak- 
able. During the Progressive Era, from a little before 1900 down to about 
World War I the power of these groups was broken in a number of states, 
such as Wisconsin and California. These groups have not wholly lost power 
even to this day, but others, such as organized labor and agriculture, have 
also risen to influence. 

The term ^flobby” came to be applied to the representatives of various 
interests who haunted legislative corridors and lobbies, met the members at 
their hotels and gave them entertainment, and in the extreme cases cor- 

The Book of the States, 1941-1942, vol. IV, pp. 92-93, 

22£j.nst preund, “Legislative Standardization,” in State Government (magazine), 
vol. 4, no. 2, pp. 15-18 (Feb., 1931); J. P. Chamberlain, Legislative Processes: Na- 
tional and State, 2 sg’’64. 

23 E, E. Witte, “A Law Making Laboratory,” in State Government (msLga.ziat)^ 
vol. 3, no. I, p. 10 (April, 1930). 
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rupted members by payments for their votes. In some instances large “slush 
funds” were gathered together by various contributing interests, and these 
were used to pay off members after important measures had been passed, 
or undesired measures had been defeated. The more unscrupulous members 
of some state legislatures soon learned how to introduce “sandbagging bills,” 
i.e., bills that would increase the taxes, or take away the privileges of certain 
interests, not with the thought that such bills would pass, but as a club over 
the heads of the interests to make them pay well for having the bills de- 
feated or withdrawn. 

Pressure Groups and Lobbyists in Washington, In Washington in 
recent decades the lobby, sometimes called the “third house,” has reached 
its stage of most complete organization.^* It is estimated that over 500 dif- 
ferent groups and interests have more or less permanent offices and agents' 
in that city, and that the purpose of most of them is to be near Congress 
and the administrative departments in order to be able to watch and influence 
them, and to be ready to rouse their members throughout the country when- 
ever anything of importance touching their interests comes up. The paid 
lobbyists or “public relations” men of these many organizations (lawyers, 
former Congressmen and others) have even organized a Monday Lunch Club 
in order to meet each other and exchange pleasantries and information. 

Need for Representation of Special Interests. It is argued in favor 
of this development that modern legislation deals, after all, not with the 
entire community, but with special groups, businesses, and industries — 
railroads, bituminous coal, apple growing, sheep raising, and so on; that 
each group or interest is a part of the public and has a right to be heard 
under the most favorable conditions ; and that without the special knowledge 
supplied by the representatives of these organized groups, legislators would 
be unable to get full and accurate information. There is much truth in this 
reasoning. It is a fact that in a country as large and varied as the United 
States members of the national legislature have no means of knowing about 
the various interests for which they must legislate. 

Objections to Lobbying. The objections that have been voiced against 
the lobbyists relate more particularly to their methods. In many cases the 
true source from which an agent is being paid is unknown, and it is not im- 
possible to practice deception on legislators. Some of the organizations sup- 
posedly represented exist only on paper or they are special interests that in- 
clude only small groups. For this reason it has been urged that there should 
be an official registration of all lobbsdsts, with a full statement concerning 

See E. P. Herring, Group Representation before Congress, chs. II-IV; E, B. 
Logan, Lobbying, Suppl. to vol. CXLIV, of The Annals of the Am. Acad, of Pol. and 
Soc. Sci., 1929, ch. Ill; V. 0 . Key, Jr., Politics, Parties and Pressure Groups, New 
York, 1942. 
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the nature of the organizations they represent. When lobbyists appear be- 
fore legislative committees, it is usual to ask for this information, but it 
would seem better to have it continually on file as well. 

The attempts of lobbyists to influence legislators by getting the people 
^^back home” to send letters and telegrams to them demanding that they 
vote for or against certain measures have also caused much irritation. 
Direct attempts and threats by pressure groups to influence the election of 
legislators are resented by members and often by many of their constituents, 
and the ever-present danger that lobbyists will slip back into the old ways 
of improper influence and direct bribery of members keeps them and the 
whole lobby system under public suspicion. There is also a well-grounded 
belief that much of the information given out by paid lobbyists is biased, 
and that organizations try to strengthen their cases by social contacts and 
by employing ex-members of Congress and state legislatures to lobby for 
them. 

The evils of the lobby are probably greater in the states than in Congress. 
Most state capitals are less important to the newspapers than is Congress 
or the City Hall ; hence they do not keep such large corps of reporters at 
the state capital, nor as able reporters, with the result that many things can 
go on that in Washington would be quickly exposed.^® Many state legis- 
lators are also inexperienced in the ways of the lobbyist. 

State Lobby Regulations. Massachusetts in 1890 and Wisconsin in 1899 
enacted statutes for the registration of all lobbyists appearing before the 
state legislature. These laws have been expanded so that today they require 
all ^flegislative counsel and agents,” to be registered by their employers with 
the state ; provide further that the employing organizations must file state- 
ments of their expenditures on lobbying immediately after each session ; for- 
bid lobbyists to appear on the floor of either house; and regulate their activi- 
ties to some extent.^® New York, Ohio, and other states have also enacted 
regulations of lobbyists, but except in Wisconsin there seems to be relatively 
little enforcement of the laws. 

THE INITIATIVE AND REFERENDUM 

Popular Law-Making. Direct participation by the voters or citizens in 
the making of laws has taken two principal forms: tribal assemblies, town 

See B. D.' McKean, State Legislature and Group Pressure,” and E. B. Logan, 
“Group Pressures and State Finance,” in Annals of the American Academy of 
^Political and Social Science, vol 179, pp. 124-35 (May, 1935); Belle Zeller, Pressure. 
PoUtics m New Yorky New York, 1937. 

^^For a more complete discussion see Logan, Lobbying, iminoie 24, above, pp. 65* 
78; Zefler, 
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meetings, and similar gatherings where those assembled could shout or vote 
their approval or disapproval of proposed laws; and various forms of the 
referendum, conducted like ordinary elections with written or printed bal- 
lots. The people of the United States have made considerable use of both 
methods, from colonial days to the present. Begun early in the seventeenth 
century in the New England colonies, the town meeting for the enactment 
of local by-laws spread westward to beyond the Mississippi. The referen- 
dum for approving such measures as local liquor regulations and public bond 
issues also had early beginnings, and it is now to be found in operation for 
some purposes in all states. State constitutions and local charters, as well 
as amendments thereto, are among the important subjects submitted to the 
voters in most of the states. American democratic theory insists that such 
important matters should go to the voters. In addition legislators have often 
been happy to shift back to the voters the decision of troublesome questions 
like that of liquor regulation. 

Spread of Initiative and Referendum. A growing dissatisfaction with 
the work of state legislatures during the nineteenth century led to the im- 
position of many constitutional checks and limitations upon legislative free- 
dom. The governor’s veto power, time limitations on sessions, and prohibi- 
tions against certain types of legislation illustrate the general trend. At the 
end of the century, in 1898, the people of South Dakota adopted a constitu- 
tional amendment to authorize the voters of the state to control legislation 
through two distinctly new devices, the initiative and referendum. As other 
states took up these ideas, they came to be viewed in the popular mind as 
an inseparable pair, and as indispensable to progressive democratic govern- 
ment. Advocated as early as 1892 by left-wing parties, the initiative 
and referendum had achieved greater respectability twenty years later 
when the Progressive Party in its platform urged the states to adopt them. 
All told, between 1898 and 1918 twenty states amended their constitutions 
to authorize these modes of popular control over legislation, but there the 
movement stopped. Although several states never put their amendments 
into effect, there are today fourteen states west of the Mississippi, including 
such well-known ones as Oregon and California, and four states farther east 
-—Maine, Michigan, Ohio, and Massachusetts — where the statewide initia- 
tive and referendum are in operation. Two states, New Mexico and Mary- 
land, have the statewide referendum without the initiative. In addition 
there are hundreds of cities whose charters provide for the initiative and 
referendum on local questions. 

Definitions. As the terms are here used, the initiative may be defined as 
the legally authorized procedure whereby a given percentage or number of 
the voters may by petition present a legislative proposal and have it sub- 
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mitted to the voters for approval if it is not otherwise enacted. The referen- 
dum in a general sense includes every kind of submission of constitutional 
and legislative proposals to the voters for their approval at an election. ’ As 
here employed it means the right of a given percentage or number of voters 
by petition to prevent an act passed by the legislative body from going into 
effect until submitted to and approved by the voters. This is sometimes 
called the “protest” referendum. These powers and procedures exist for 
statewide purposes only where authorized by the constitution, and for local 
matters only where permitted by law or charter. . 

Initiative Procedure. Any individual or group may draft a measure for 
submission to the voters by the initiative process. The next step is to cir- 
culate a petition to obtain the required number of signers, which varies in 
different places from 5 to 15 or more per cent of the voters (25,000 in Massa- 
chusetts). The petition is then usually checked by the secretary of state 
or city clerk, as the case may be, and if it is found to be legal and sufficient, 
the proposed measure is submitted to the voters at the next election unless, 
as is provided in some places, the legislature or council has already enacted 
it. Amendments to constitutions and charters must in all cases go to the 
voters. The vote required for adoption is usually a majority of those voting 
on the question. 

Referendum Procedure. Where the referendum is authorized, the legis- 
lature or council may enact “emergency” measures for the immediate preser- 
vation of the public health or safety and have them go into effect at once, 
but ordinary acts do not become operative until from 30 to 90 days after 
enactment. During this interval any group of voters may file a petition 
to have any measure referred to the voters for approval. If such a petition 
on being examined by the secretary of state or city clerk is found to be in 
legal form and to be signed by a sufficient number of legal voters, the opera- 
tion of the measure is suspended until it is approved by a majority of the 
voters voting on it at the next election. If it is disapproved it is suspended 
indefinitely. 

Some Results of Direct Legislation. Initiated measures are not subject 
to the veto power of mayor or governor, and in some places may not even be 
amended by subsequent action of the legislative body. Thus in effect an addi- 
tional class of laws is created that is under the constitution but above ordi- 
nary laws. In many cases, also, these laws represent not a general public 
opinion but the desire of some particular group. Since large numbers of 
voters are indifferent to measures submitted at elections, and fail to vote 
on them, the majorities that adopt initiated measures or defeat referred 
enactments are frequently rather small. It is noticeable, too, that special 
interests that can afford to circulate petitions often take advantage of the 
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initiative and referendum for their own purposes. On the other hand, both 
devices can be used to protect broad public interests against the selfish ac- 
tion or inaction of legislators. It may be, for example, that a fair redistrict- 
ing of the states will come, only through the use of the initiative. 

In a quantitative sense, direct legislation can never provide a substitute 
for the work of the regular legislative bodies. Even in states like California 
and Oregon, both noted for their extensive experience with direct legislation, 
only a very small portion of all legislation is initiated by the voters. In 
amending constitutions, the people approve more legislative than initiative 
proposals. Indeed the voters show, on the whole, a very commendable dis- 
crimination in their adoption and rejection of measures. ^^Crank’’ ideas like 
“Thirty Dollars Every Thursday” are usually voted down, and if submitted 
again after being once exposed, the adverse majorities increase. The voters 
show neither extremely radical nor ultra-conservative tendencies, but per- 
haps tend a little to the conservative side. Those who oppose all forms of 
direct legislation say that even though the voters do generally show good 
judgment it is unfortunate that conservative people should be compelled so 
often to organize to defeat radical proposals. Exponents of popular govern- 
ment reply that this is part of the educational process of democracy, and 
that the desirable results of the initiative and referendum in stimulating 
public discussion, increasing the voter^s knowledge, giving the people a feel- 
ing of direct participation in government, and enabling them to prevent the 
abuses of legislative power, greatly outweigh the fact that an occasional mis- 
take may be made. 
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Part Eight 

ADMINISTRATION 

2% THE PRESIDENT AND THE 
EXECUTIVE POWER 


S EVERAL phases of the Presidency have already been indicated, including 
the general position of the office and its relation to internal legislative 
policyA In this chapter the cluster of Presidential powers generally called 
“executive” will be considered, while control over foreign and military afiairs 
will be discussed later .2 In dividing things up in this way for purposes 
of discussion the Presidency may seem to become a mere list of unrelated 
powers whereas in fact the office is a genuine unity filled by one live and 
active person.® 

Origins. While many Americans in 1787 undoubtedly feared the creation 
of a powerful executive, the majority of the members of the Federal Conven- 
tion, following such models as the governorship of New York and Massachu- 
setts, and the prime ministry and the Crown in Great Britain, determined to 
create such an office for the national government. The Presidential office 
that they set forth in the Constitution was designed to vest in one person 
the whole executive power of the government. He was to stand on a plane 
of equality with the other two departments, and was not to owe his office 
to Congress or be checked by any “Council of Revision” or cabinet, although 
the Senate would pass upon major appointments and all treaties. 

Theories o£ the Presidency. Of the various theories as to the nature 
of the office, three stand out distinctly: (i) The earlier or “Whig” theory 
was that the President should stay scrupulously within his legal powers, not 
attempt to be a leader in legislation, use his veto power only to prevent en- 
croachments on his office and other unconstitutional acts, and simply enforce 
the laws as Congress passed them. (2) Andrew Jackson acted upon a con- 
trary theory that Theodore Roosevelt, Woodrow Wilson, and Franklin 
Roosevelt accepted. Theodore Roosevelt held that “every executive officer 
in high position was a steward of the people bound actively and affirmatively 
to do all he could for the people and not to content himself with the nega- 

1 See chs. 8, 9, 27. 

^ See chs. 36, 38. 

® Compare C. C, Thach, Jr., The Creation of the Presidency, 
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tive merit of keeping his talents undamaged in a napkin.” ^ Woodrow Wil- 
son looked upon the President as the ''unifying force in our complex system, 
the leader both of his party and of the nation.” ® (3) Recently a theory has 
been advanced that the President is a sort of business manager of a great 
public business corporation, "the center of energy, direction, and administra- 
tive management.”® Here the emphasis is less on his political leadership, 
and more on his responsibility to keep a great administrative organization 
running efficiently. For a complete picture of the office other important 
functions such as command over the armed forces and leadership in foreign 
affairs would have to be included. Whatever the theories of the Presidency, 
there are certain facts about the office and its powers that must now receive 
attention. 

QUALIFICATIONS AND EMOLUMENTS 

No person except a natural born citizen, or a citizen of the United States at 
the time of the adoption of this Constitution, shall be eligible to the office of the 
President; neither shall any person be eligible to that office who shall not have 
attained to the age of thirty-five years, and been fourteen years a resident within 
the United States."^ 

Qualifications for Office. The clause above requiring citizenship has 
never been authoritatively expounded. What a "natural born citizen” may be 
is not fully defined. Does it include (a) a person born abroad of American • 
parents, (b) a person born abroad, one of whose parents is American, (c) a 
person born in the United States of foreign-born and unnaturalized parents, 
or must the individual be born in this country of parents who are American 
citizens? As yet there has been no occasion for answering these questions. 

That women are eligible on the same basis as men cannot be doubted. 

Age and Residence of Presidents. Up to the present time, Theodore 
Roosevelt, who was 42 when he succeeded McKinley at the latter’s death, 
was the youngest incumbent of the office. Five others were under 50 at the 
time of inauguration, and six were over 60, the oldest being William Henry 
Harrison, 68, who died in office. All the rest, twenty in number, were be- 
tween 50 and 60.® Eight have been natives of Virginia, seven of Ohio, four 
of New York, the two Adamses of Massachusetts, and the rest scattered 
among nine other states, one or two to a state. Only two were born west 
of the Mississippi. The names of all except Van Buren, the two Roose- 

^ Quoted by Taft, Our Chief Magistrate and His FowerSf j>. 143, 

^ Constitutional Government in the United Statesy^p. 57, 60. 

® President’s Committee on Administrative Management, Report of, January, 1937, 

P- 3 * 

^ U. S, Const., Art. II, sec. I, par. 5. 

® See table in World Almanac, 1941, p. 326 
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velts, and Hoover, are old English, Welsh, or Scotch names, and most Presi- 
dents have come from early American stock, not from recent immigration. 

Emoluments. The Presidency carries at the present time a salary of 
$75,000 a year. The amount the President receives as compensation is paid 
at stated times, and “shall be neither increased nor diminished during the 
period for which he may have been elected, and he shall not receive within 
that period any other emolument from the United States or any of them.” ® 
This provision prevents Congress from dominating the executive either by 
cutting off his salary, or by granting him special sums beyond his salary. 

POWERS 

President’s Executive Power. The Constitution does not say that the 
President is “chief executive.” That would imply that there are other 
executives, of lesser power, associated with him. Instead the phraseology is 
that “The executive power shall be vested in a President of the United States 
of America.” This “vesting clause” places the entire executive power of 
the United States government in the hands of one man. It does so by con- 
stitutional provision, beyond the power of Congress or the courts to take 
it away. 

Case of In re Neagle. What is the nature of this thing called “the execu- 
tive power” ? Is it simply the power to enforce the laws passed by the 
legislative branch? If this be true, why was it necessary to add in the 
Constitution the clause : “he shall take care that the laws be faithfully 
executed, . . .”? Was it not recognized that the “executive power” is in it- 
self a distinct power ? In a leading case the President through the Attorney 
General assigned a federal deputy marshal to protect a federal judge who 
had been threatened with death by a litigant. No act of Congress expressly 
authorized this. This deputy in fact killed the man when he again threat- 
ened the judge, and the deputy was tried for murder. The latter pleaded 
that he was acting under government orders, but the opposing attorneys 
argued that the President had no power to employ such special deputies. 
In upholding the power of the President to go farther than the law required 
or authorized, the Supreme Court asked whether the duty to see that the 
laws are executed is “limited to the enforcement of acts of Congress or of 
the treaties of the United States according to their express terms T or whether 
it includes “the rights, duties and obligations growing out of the Constitution 
itself, our international relations, and all the protection implied by the na- 
ture of the government under the Constitution?” In answer to its own 

® U. S, Gonst.,: Art. IIj' sec. I, par. 7. 

^®U. S. Const., Art. n, see. I, par. i. 


re Neagle (iSpo), 135 U. S. i. 


498 


ADMINISTRATION 


I 

i! 



question the court showed by examples how the duty is not strictly limited 
to the express words of statutes, and how the executive power and duty in- 
cludes many things by implication. 

The “executive power” in fact is something broader and more inclusive 
than the specific powers and duties listed for the President in later sections 
of the Constitution. It confers upon the President in the exercise of his 
powers a wide range of discretion. Not everything can be covered in detail 
in acts of Congress and treaties. There are unforeseen circumstances and 
emergencies. As to these the executive branch, the one branch of govern- 
ment that never takes a complete vacation, is empowered by the Constitution 
itself to act in the national interest, not in ways contrary to existing laws, 
but in ways not forbidden and as to things for which no provision has been 
made. 

Implied Powers of the President. To put it in another way, the execu- 
tive is the government in a very real sense. The courts and the legislature 
participate in exceedingly important ways, but they cannot take the place 
of the sleepless executive power which must be ready for every emergency. 
Consequently, the President, who is the executive, has implied powers in 
somewhat the same sense as Congress has. The power to formulate programs 
of action for carrying out the Constitution and the statutes and treaties, to 
organize the personnel that Congress authorizes, to direct their actions, to 
lay down rules of procedure, and to do related things needed to promote and 
protect public interests, are among the implied powers of the executive 
Without them the executive power would be executive weakness, and the 
goveriunent would be paralyzed. 

Limits on Executive Power. To say that “the executive power” as a 
totality is broader than the specific powers and duties granted to the Presi- 
dent by the Constitution, is not to assert that the power is either unlimited 
or incapable of limitation. Quite the contrary. The Constitution itself 
shows how in the matter of appointments his power may be limited by 
law in the appointment of “inferior” officers.^® Furthermore, Congress al- 
ways has the power to make “necessary and proper” laws for carrying into 
execution the powers vested “in any department or officer” of the govern- 
ment. Under this power Congress may not take away the President’s 
executive power, but it certainly may define more fully and clearly the 
limits of executive power and the methods of exercising it. But it is un- 
likely ever to cover everything by legislation ; thus there will always be some 
margin or fringe of implied executive power. 

See the dissenting opinion of Justice Brandeis in the Myers case, below, for nu- 
merous examples of Congressional acts liroiting the President’s powers. 
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Appointing Power. At the center of the President’s power as executive 
! in internal affairs lies a solid core of powers expressly granted to him by the 

Constitution, The appointing power, for example, is stated thus: 

... and he shall nominate, and, by and with the advice and consent of the 
Senate, shall appoint ambassadors, other public ministers and consuls, judges 
I of the Supreme Court, and all other officers of the United States, whose ap- 

pointments are not herein otherwise provided for, and which shall be established 
I by law; but the Congress may by law vest the appointment of such inferior 

officers, as they think proper, in the President alone, in the courts of law, or in 
the heads of departments. 

The President shall have power to fill up all vacancies that may happen dur- 
I ing the recess of the Senate, by granting commissions which shall expire at the 

end of their next session. 

... and [he] shall commission all officers of the United States.^® 

Nomination and appointment are two distinct steps in the appointing 
^ process. Legally the President has both powers, to nominate and to appoint, 

but the Senate is associated with him through ^^advice and consent” in the 
making of the appointments. In practice the advice and consent of the Sen- 
ate follow nomination and precede appointment. Once the advice and con- 
sent of the Senate have been given, the President may make the appoint- 
^ ment, and the Senate has no power to withdraw its consent, even though the 

I members have changed their minds ; but the President, if he has changed his 

f mind, may refuse to appoint even after the Senate has given its consent, 

j Political Considerations in Appointments. The actual process of mak- 

ing appointments is naturally colored and controlled by numerous political 
considerations. Senators and Representatives of the President’s party ex- 
pect to be consulted about important appointments in their own states or 
districts, or at least they expect the President not to appoint any person who 
I is obnoxious to them.^^ The President, on the other hand, needs the advice 

I of trusted leaders in the various states, and wants to make appointments 

I that strengthen the party rather than harm it. Although the senior Senator 

from a state has first call on patronage, the President has some choice and 
I; he may be anxious to build up the strength of the one who is more loyal to 

^ him. Representatives in Congress receive consideration in the appointment 

i of officers in their own districts. When the state is not represented in Gon- 

! gress by any Senator of the President’s party, some Representative in Con- 

gress from the state, or some other party member will be primarily con- 

U. S. Const., Art. II, sec. II, pars. 2, 3 ; sec. III. 

! See in general, Td.it, op. cit.; Arthur W. Macmahon, ‘‘Senatorial Confirmation,"’ 

Pub. Admin. Rev., vol. 3, pp. 281-96 (1943)- 
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suited. The latter may be the governor, a national committeeman, or some 
other fellow partisan. 

Senatorial Courtesy. There is, in short, a whole series of customs and 
understandings concerning matters of patronage. Into the President’s office 
pour hundreds of communications conveying recommendations concerning 
appointments. Telephone conversations and private memoranda are numer- 
ous. A large part of the time of the President’s personal staff, and an undue 
amount of his own time, are taken up with patronage matters.^^ But to neg- 
lect these things is to run a very serious risk. What is more, any President 
who tries to put through an appointment in any state against the wishes 
of the Senators who represent it, often finds himself blocked by ^^senatorial 
courtesy.” This phrase implies no courtesy of the Senators toward the Presi- 
dent ; quite the contrary. It means that the Senators will stand together in 
courtesy to each other and in protection of their privileges, and will refuse 
to approve nominations that are sufficiently displeasing to the Senator con- 
cerned. 

Senatorial Scrutiny of Nominees. Senatorial scrutiny of nominees and 
their qualifications is usually brief. If the majority party Senators from the 
state concerned give proper assurances, little more inquiry is made. How- 
ever, for the higher posts the Senate as a whole assumes more responsibility. 
Generally the President’s nominees for cabinet positions are accepted with 
little question; the important exception was that of Mr. C. B. Warren, nomi- 
nated by President Coolidge to be Attorney General, and rejected by the 
Senate by a close vote. Nominees for the Supreme Court are generally 
scrutinized with considerable care, and a number have been rejected. 

Vacancies and Recess Appointments. When a vacancy occurs, during 
the recess of the Senate, in any office subject to Presidential appoii#lnent 
with Senate consent, the President has power to make appointments that 
are valid without Senate consent until the end of the next Senate session or 
until a successor is appointed. No such recess appointment is valid beyond 
the end of the session, but if the Senate fails to confirm the nomination, an- 
other recess appointment can be made. In a number of cases where the 
President and Senate could not agree, men have held offices by Presidential 
recess appointment for several years. 

Inferior Officers. The appointing power over all offices ^^established by 
law,” and that, in general, would seem to be the only way in which they can 
be established, belongs to the President with the advice and consent of the 
Senate, unless Congress otherwise provides. Congress has no constitutional 

^*^Taft, op. cit., pp. 59-66; F. W. Reeves and P. T. David, “Personnel Administra- 
tion in the Federal Service ” pp. 10, 13-14; also in President’s Committee on 
Administrative Management, Report with Special Studies, 1937, pp. 6S, 71-72. 
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power to take appointments into its own hands, but may vest the appoint- 
ment of “inferior officers” in one of the following: (a) the President alone, 
(b) the courts of law, and (c) the heads of departments. A full definition 
of what is an inferior officer has never been given. It may be assumed that 
all officers who are now by law appointable in one of the three ways men- 
tioned are inferior, and that Supreme Court justices, ambassadors, and heads 
of departments are not inferior. Between these categories there are some 
thousands of ordinary and nonemergency positions of undetermined status 
that are filled by the President with Senate consent. 

Numbers of Presidential Appointments. Despite the increased use of 
examinations for selecting personnel, the President up to 1941 had an in- 
creasing burden in the making of appointments. The Senate has insisted 
upon the right to approve all appointments in emergency agencies to posi- 
tions paying $4,500 or more, and the ordinary offices subject to its approval 
are very numerous. In the 1940 session of Congress the President sent 
17,732 nominations to the Senate, including over 10,000 in the military serv- 
ices, over 6,000 in the postal seryice, and more than 1,000 to the other civil- 
ian positions.^® Naturally he could not give any personal attention to the 
great majority of these. It is a little hard to believe that many of them, 
such as first, second, and third class postmasters, and federal marshals, are 
not inferior officers whose appointment could be vested in the heads of de- 
partments. Indeed, all postmasters were appointed by the Postmaster Gen- 
eral until 1836. Despite recent merit system laws, the President must still 
appoint, with Senate approval, many hundreds of persons whose appoint- 
ments could be otherwise provided for. The reason is primarily that Senators, 
Representatives, and even some Presidents, and the party organizations that 
stanAehind them, do not wish to give up all patronage, with all that it 
means in the way of rewarding party workers and building up the party 
organization. In a close election, this host of political appointees, spread 
all over the country, may be just the force needed to bring victory to the 
party. 

Removals by the President. The Constitution makes no provision on 
the subject of removals from office, except in the clause dealing with im- 
peachments. The President is given the power to appoint, but nothing is 
said about the power to remove. In the very first Congress the question 
came up concerning the President's power to remove the Secretary of State, 
but it was agreed that this official was one of those high, confidential and 

See 2>S A'm. Pol. Sci. Rev. , p. 301 (1941); also Reeves and David, op. pp. 
13-14. The war had no doubt increased the burden on the President, and it remains 
to be seen how much relief he will get under the Ramspeck Act of Nov. 26, 1940, ex- 
tending the merit system. 
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political officers that the President could probably remove without express 
authority in the statutes, so that the law then enacted to create the office 
said nothing about removals. In time it came to be assumed that in the 
absence of any statutory provisions concerning removal, officers appointed 
by the President with the consent of the Senate could be removed by the 
President alone. In other words, a po^er to remove was implied from 
the President's power to appoint, or from this and his executive power 
combined. 

Attempts to Limit Power o£ Removal. President Jackson removed so 
many officers, and so summarily, that the Senate began to protest, and a 
sharp controversy arose concerning the power. It seemed that the only way 
to check the President was to provide by law for Senate consent to removals. 
Thus the original idea of this sort of Senatorial check on removals was to 
protect meritorious men in office against partisan removals. Congress would 
not go this far, but in 1836 for the first time Congress enacted that post- 
masters should be appointed by the President by and with the consent of 
the Senate. After the Civil War the Republican Congress, in its struggle 
to wrest control of the government from President Johnson, passed over his 
veto the Tenure of Office Act (1867) under which the President could not 
remove, without Senate approval, any officer appointed by him with Senate 
consent — ^not even a department head, a member of his cabinet. President 
Johnson chose to disregard the act as unconstitutional, and was impeached, 
though not convicted on the impeachment charges. Later Presidents urged 
the repeal of the act, and in 1887 it was repealed. 

The Myers Case. A similar act of 1876 relating to postmasters re- 
mained, however, and in 1920 President Wilson raised a new controversy by 
removing a postmaster of the city of Portland, Oregon, without getting the 
consent of the Senate as required by the act. When suit was brought in the 
Court of Claims for his salary, the constitutional question of the removal 
power was soon brought squarely before the Supreme Court on appeal.^^ 
The decision, in which six justices concurred, was that the President has the 
sole and exclusive power to remove ^^executive officers" appointed by him 
even where Senate consent is required for appointment, and that Congress 
has no power to restrict the President's authority by requiring the Senate's 
approval for such removals. The President's power was drawn, by implica- 
tion, not merely from the power to appoint, but from the executive power 
and the duty to take care that the laws be faithfully executed. How could 
the President enforce law if disobedient or inefficient underlings could not 
be discharged? ^ 

Myers United States (1926), 272 U. S. 52. 
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The Humphrey Case. Three justices of the Supreme Court dissented 
vigorously against the majority decision, and there was considerable public 
criticism of it as leading to excessive power in the hands of the President. 
The minority justices particularly pointed out how the work of certain great 
boards and commissions like the Interstate Commerce Commission and the 
Federal Trade Commission could be disrupted and made subject to political 
control if the President had an illimitable power of removal. A few years 
later a new case arose involving the removal of a member of the Federal 
Trade Commission.^^ William E. Humphrey had been reappointed to the 
Federal Trade Commission for a seven-year term in 1931, under a statute 
providing that members could be removed by the President only for ineffi- 
ciency, neglect of duty, or malfeasance in office. President Roosevelt re- 
moved Humphrey from office on the grounds of differences in opinion as to 
policy, without alleging that he had been inefficient, neglectful, or a wrong- 
doer in office, and suit was filed for the balance of his salary. The question 
taken to the Supreme Court was whether the act restricting the President's 
power of removing members of the commission was constitutional. In this 
case the court unanimously upheld the act, and thus denied the President's 
power to remove Humphrey without legal cause. It held that the Federal 
Trade Commission’s duties “are neither political nor executive, but predomi- 
nantly quasi-judicial and quasi-legislative.” The commission is, in fact, 
“wholly disconnected from the executive department,” and “exercises no 
part of the executive power vested by the Constitution in the President.” 

Thus, to maintain the independence of such regulatory tribunals, the Su- 
preme Court, which had written new constitutional law in the Myers case, 
found itself forced to write more new law in the Humphrey case. There is 
no word in the Constitution about “quasi-legislative and quasi- judicial” com- 
missions or other similar bodies. The Constitution does not recognize any 
class of officers except strictly legislative, executive, and judicial, the three 
separate and presumably distinct departments. This recognition by the 
court of certain intermediate types of functions and powers may be more 
important in the long run than the new limitation on the President’s re- 
moval power. 

Status of Comptroller General. The problem of the Presidential power 
to remove officers is brought out clearly by the office of the Comptroller 
General. This office was created by act of Congress in 1921, after Wilson 
had in 1920 vetoed a similar bill on the ground that it was unconstitutional. 
His reason for the veto was that the Comptroller General was to be given a 
fifteen-year term, and was not to be removable by the President at all, but 
only by joint resolution of Congress, after notice and hearing. The powers 

Humphrey’s Executor (Rathbun) v. United States (1935), 295 U. S. 602, 
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given to this officer were and are such that he can interfere with the work 
of the executive departments, and yet he is not responsible to the President. 
Clearly if Congress can vest more and more powers in such officers as the 
Comptroller General, and in such commissions as are described by the court 
as ^^quasi-legislative and quasi-judicial,” great inroads can be made upon the 
former powers of the President, and indeed some such inroads have already 
been made.^® 

Power of Direction and Control. Insofai as the strictly executive de- 
partments are concerned, the President has a power of direction and control 
over them that is partly expressed and partly implied from his general execu- 
tive power. The Constitution provides that ^ffie may require the opinion, in 
writing, of the principal officer in each of the executive departments, upon 
any subject relating to the duties of their respective offices.” This provi- 
sion was undoubtedly intended to make it the duty of the heads of depart- 
ments to report to the President. While it is true that some departments, 
such as the Treasury, are expressly required by statute to make formal re- 
ports also to Congress, the real responsibility of department heads for all 
matters of policy is to the President. Each department head has, of course, 
a personal legal responsibility under the statutes ; he may not violate the 
law. But the political responsibility for all that the departments do is that 
of the President alone. 

Cabinet Is Without Powers, This lack of any political responsibility 
on the part of the department heads leads to the curious inapotence and irre- 
sponsibility of that organ that is called the cabinet. This body consists of 
such officers as the President chooses to invite, and usually includes the sev- 
eral heads of 'departments and other major agencies and the Vice-President. 
The Federal Convention of 1787 decided against the creation of a special 
council to advise and control the President in executive matters. Under 
Washington there were at first but three recognized departments, namely, 
foreign affairs, treasury, and war, with the Attorney General’s office as a pos- 
sible fourth. Washington consulted with the heads of these departments 
separately, and he began also to call the four together. In a few years the 
department heads and their meetings with the President came to have the 
name ^^cabinet” attached to them, and the word has continued without any 
express legislation to provide for the organization.^^ Indeed to this day the 
cabinet has no legal powers or responsibility as a body. It has never ac- 

President's Committee on Administrative Management, with Special Stud- 

ies, pp. 219-228. 

S. Const., Art. 11 , sec. II, par. i. 

On the history of -the cabinet see Learned, The Presidents Cabinet ^ espec. chs. 
II-VI ; McLaughlin, A Constitutional History of the United States ^ ch. XVII. 
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quired anything more than an advisory capacity. It meets at regular hours, 
several times a week as a rule, and also on special call. There is, naturally, 
no published record of its deliberations. It issues no orders, no proclama- 
tions, not even announcements. Its discussions help, no doubt, in the co- 
ordination of work between and among departments, but even for this pur- 
pose it is sometimes less important than special war councils and emergency 
councils set up at times of great national stress or activity. 

Other Powers. Also not mentioned in the Constitution is the so-called 
^^ordinance-making power” of the President. This extensive and important 
power is discussed later in Chapter 32. In connection with his executive duty 
to see that the laws are enforced, the President has also the power to use 
the army, navy, and the militia (national guard) of the states.^^ This re- 
sults from the fact that he is commander in chief of the armed forces by 
constitutional provision. Congress has by law put some limitations on his 
use of the forces, but the final discretion with respect to when and how 
they shall be used to enforce law and to prevent domestic disturbance rests 
with him. 

Pardons, Reprieves, and Amnesty. Closely related to the executive 
power is, also, the power conferred on him by the Constitution Ho grant re- 
prieves and pardons for offenses against the United States, except in cases 
of impeachment.” This power is his to use alone and as he sees fit. In 
practice he gets most of his information and advice on pardon matters from 
the Attorney GeneraFs department, in which there is a director of prisons, a 
pardon attorney, and a parole board, to look after different phases of the 
penal problem. A pardon is a grant to an individual offender or to named 
offenders of release from the punishment that has been imposed on them. 
It may be complete or conditional. It may be issued even before conviction, 
but usually it is given after a criminal has served at least part of his sen- 
tence. The power to grant pardons conditionally includes also the power to 
reduce the penalty, or to commute a sentence, as when a death penalty is 
commuted into a sentence of life imprisonment. A reprieve is a postpone- 
ment of the execution of a sentence, as in the case where a death penalty 
has been imposed, and the time for carrying it out is postponed. 

The President has also what is known as the power of amnesty. This is 
the power to order that a whole class of persons subject to trial for a certain 
t^ype of crime, or who have been convicted thereof, shall be released from 
the consequences of their acts. It was used during and after the Civil War, 
for example, with respect to those who had opposed the government with 
arms. Something similar to this took place also when, upon the repeal of 

23 U S. Const., Art II, sec. II, par. i ; Art. IV, sec. IV. 

U. S. Const, Art II, sec. II, par. i. 
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the Eighteenth Amendment, the President ordered that all further prosecu* 
tions for violation of the prohibition laws be stopped. 

It goes without saying, of course, that the President may not pardon of- 
fenders against state and local laws. That power is reserved to state and 
local officials. The restriction preventing him from pardoning in cases of 
impeachment was wisely designed to prevent a President from restoring to 
office one of his partisans who has been impeached and removed by Congress. 

Even so brief a consideration of the executive powers of the President sug- 
gests the tremendous amount of work that, with the growth of population 
and governmental activity, has been imposed by the Constitution arid laws 
upon one man. In addition, the laws have failed to relieve him of a very 
considerable amount of detailed and routine work, such as the signing of 
hundreds of commissions and other documents. Congress could authorize 
someone else to sign many things for him, but citizens want the President’s 
own signature, even though it is inscribed by him by use of a machine that 
permits him to sign a number of documents at once. On top of all this he 
must spend some time each day in meeting people who feel they must be 
able to say that they have met the President, and other long hours in answer- 
ing correspondence. 

The President’s Personal Staff. For the handling of this great amount 
of work, he has a considerable personal staff in the White House office in- 
cluding three private secretaries, a personal secretary, and an executive clerk. 
Much of the routine correspondence is handled for the President by this 
staff, but the amount that is left for him to do is still prodigious. The diffi- 
culty is, of course, that the President is not only the titular and ^^ornamen- 
tal” head of the administration, comparable to the king in Great Britain, 
but also the active, working head, comparable to the prime minister, and 
that in addition his cabinet members do not share the responsibilities of 
government with him as is the case in the parliamentary system. Thus con- 
centration of duties and responsibilities has been carried almost to the break- 
ing point. 

Divisions of Executive Office. Full recognition of this situation was 
first evidenced in the 1937 plans for administrative reorganization of the na- 
tional government. In the next few years, these plans were largely carried 
out. The Executive Office of the President was then reorganized by at- 
taching directly to the President the Bureau of the Budget and the National 
Resources Planning Board, and by establishing a group of new units, each 
under an administrative assistant to deal with personnel management, the 
issuance of government reports, and emergency management. Subsequent 

^^See “The Executive Office of the President: A S3nnposiijp3a,” i Ptib. Admin. Rev. ^ 
101-140 (1941). 
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changes did not greatly alter this organization. When the war came on 

it could be said that the American Presidency for the first time had “an 

Executive Office suitable to its needs.” 
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30 e CHIEF EXECUTIVES: STATE AND 
LOCAL 

THE GOVERNORSHIP 

T he attempt under the first state constitutions (1776) to place the gov- 
ernor in complete subordination to the legislature and to administer pub- 
lic services through legislative committees led to difficulties that created a 
prompt reactiom New York (1777) and Massachusetts (1780) both gave 
their governors more independence and power than the other states, and 
since that time the governorship has become more and more important. 
Among the changes that have increased the power and prestige of the office 
are these: (i) direct popular election; (2) the democratic movement that 
sought leadership in chief executives, national, state, and local; (3) longer 
terms, and salaries guaranteed against arbitrary reduction ; (4) addition and 
enlargement of the veto power; (5) increased appointing power; (6) great 
expansion of state functions; (7) the movement for the ^^short ballot,” ^^re- 
sponsible government,” and state administrative reorganization, directed 
partly at the goal of making the governor, like the President, the real head 
of the state administration. 

Qualifications and Terms o£ Office. The governor is directly elected 
by the voters in every state. He is generally required to be thirty years of 
age and a voter in the state, and some states add a residence requirement in 
the state, generally five years, but running as high as ten years in one case. 
In 27 states the term of office is four years, in 20 states it is two years, and 
in New Jersey it is three years. Re-election for two successive terms is for- 
bidden in 13 states, mostly in the south, and a few states put other restric- 
tions on re-election. Re-elections even where not forbidden are not as 
common as might be expected. A recent compilation shows that only 15 
of 48 governors in office in 1943 had served either one or two previous terms, 
and most of these were in states permitting only a two-year term.^ Only 
four governors had served two previous terms of two years, and one had 
served two four-year terms. This relative shortness of terms in office is an 
important factor affecting the governor’s effectiveness in office. 

Salaries. The highest paid governors are those of New York ($2 5,000) , 
New Jersey ($20,000) and Pennsylvania ($18,000). The lowest paid is the 

^ See The Book of the vol. V, 1943-1944, p. 317. 
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governor of South Dakota ($3,000) ; but when population and responsibility 
are considered Michigan’s $5,000 is probably the lowest. The average is 
about $8,300,2 To this must be added the fact that three-fourths of the 
states provide the governor with an “executive mansion” and that these 
are in some cases partly maintained by the state. In addition there are 
“contingent funds” and travel-expense funds. Nonetheless, these salaries 
are unduly low, and in a number of states they are fixed by the constitu- 
tion, making increases difficult. 

The Governor as Chief Executive. The position of the governor and 
the range of his powers depend in every state upon the state constitution, 
primarily, and secondarily upon the statutes. There is no uniformity in 
provisions, but certain common patterns may be detected. About half the 
state constitutions provide for an “executive department” of the state to 
consist of the governor and certain other elective state officials, like secre- 
tary of state, auditor, treasurer, and attorney general. A number of these 
constitutions, however, after setting up such a plural executive department, 
do vest “supreme” or “chief” executive power in the governor. A number 
of other constitutions declare the governor to be the “chief executive” with- 
out naming other officers as part of the executive department. Finally, 
the New York constitution and a few others say that “The executive power 
shall be vested in the Governor.”^ This language is like that in the national 
Constitution. It vests the entire executive power in the governor. 

Meaning of the Term “Executive.” The statement in the majority of 
the state constitutions that the “chief” or “supreme” executive power shall 
be vested in the governor has not in fact carried with it any very specific 
powers of itself. When the term “executive” was first used in the state 
constitutions, the normal functions of the states were so Tew that the execu- 
tive power was thought of as nothing but that of enforcing the ordinary law, 
and even as to this function the governor did not have any definite authority. 
It is necessary, therefore, to look into other clauses of the state constitu- 
tions to find his actual and particular powers. In general, with the excep- 
tion of powers in foreign affairs, these run a close parallel to those of the 
President in nature but not in extent. 

Appointing Power Limited. In every state the governor has some 
power of appointment, but everywhere it is more limited than that of the 
President. First, the constitutions of all the states provide for the direct 
election of a number of state officers. The list of these nearly everywhere 
includes the following: secretary of state, treasurer, comptroller, auditor or 
auditor general, and attorney general. In addition, a varying number of 

2 See The Book of the States, 1943-1944, vol. V., p. 317. 

^ New York Const., Art. IV, sec. I. 
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state constitutions provide for the popular election of the following: super- 
intendent or commissioner of education, board of regents of the state uni- 
versity, commissioner of agriculture, and commissioner of highways. On top 
of this it must be recalled that in most states the judges in the courts are 
also elected by popular vote. Comparable officers in the national govern- 
ment are appointed by the President. 

Specific Powers of Appointment. The constitutions usually authorize 
the governor to appoint certain officers (adjutant general, other militia of- 
ficers, notaries public, and state librarian, for example) and then add : “Of- 
ficers whose appointment or election is not otherwise provided for,” “such 
officers as may be provided by law,” or “officers whose appointment is not 
otherwise provided for by law.” Thus the legislature has considerable power 
to determine how the officers it establishes by law shall be chosen. In addi- 
tion, the governor must as a rule obtain the consent of the state senate for 
his appointments, or the consent of a special council, as in Massachusetts, 
Maine, and New Hampshire. As a result of these restrictions, when state 
government activities were few, most of them could be handled by the elec- 
tive officials of the state, and the governor’s actual power of appointment 
was very limited. During this period he rose to political and legislative 
leadership, despite the limitations on his power to bestow patronage. With 
the recent growth of state services and departments, however, and with the 
rising protest among informed people against popular election of administra- 
tive officers, the legislatures have been forced to expand greatly the gover- 
nor’s power of appointment. As a rule the governor now appoints the heads 
of important state departments and also the members of various boards.* 

Filling of Vacancies. Most constitutions also confer on the governor a 
wide power of appointment to fill vacancies in offices, both administrative 
and judicial. Such appointments are usually valid until the end of the next 
session, or until an election can be held to choose a successor. Since the 
ordinary state legislature is now biennial, and sits only for a short period of 
time, the governor’s power of recess appointments is relatively more exten- 
sive than that of the President. The argument for the further extension of 
the governor’s appointing power is in many states met by the answer that 
the .governors have not distinguished themselves by the kinds of appoint- 
ments they have made. The use of state offices for partisan spoils is still 
fairly common. In any case, many state officers are still elected, and others 
are appointed by boards and commissions. Local officers, though distinctly 
performing state functions in many cases, are almost everywhere elective. 

* See, for example, Harold M. Dorr, Administrative Organization of State Govern- 
ment in Michigan, University of Michig&n, Bureau of Government, 1936, pp. s- 6 . 
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Power of Removal. The power of removal of state officers is generally 
held not to be an incident of the governor’s executive or appointing power. 
If he has a power of removal, it must be found in the constitution or the 
statutes. Many state constitutions confer such a power upon the governor 
and extend it even to elective officers (other than judicial and legislative), 
but at the same time state that it may be exercised only in case of “incom- 
petency, neglect of duty, or malfeasance in office,” or “gross neglect of duty 
or corrupt conduct.” In short, there is no unlimited power of removal, but 
only the power to remove “for cause,” meaning for legal cause. This makes 
it necessary for the governor ordinarily to file charges against the offending 
official, to hold a hearing, and to make the removal for one or more of the 
causes legally recognized. 

Power to Direct the Administration. The governor is correspondingly 
limited in his power to direct and control the administration. In a number 
of states, even where he cannot remove, he has a power to suspend officers, 
but this is not a powerful weapon. Over the departments in which he ap- 
points the department head, his power is not unlike that of the President 
over the national executive departments, but these cover only a part of the 
state administration. He has no power of direction over the elective officers 
of the state, and in addition a number of the more important departments 
in every slate are controlled by boards and commissions of fairly large mem- 
bership with long and overlapping terms. State educational institutions, de- 
partments of education, and departments of health, are in most cases organ- 
ized under such boards, and so are public utility commissions. 

Cabinets and Executive Councils. From the same set of circumstances 
it follows that anything like a real cabinet is uncommon in the states. A 
few examples can be found, of course, as in Illinois, Refusing to grant the 
governor powers similar to those of the President, a number of states have 
by statute or by constitutional amendment created various bodies that may 
be called “executive councils.” These bodies consist of the governor, as 
chairman, certain constitutional elective officers such as the auditor and 
attorney general, and in some cases other officials. Such bodies in a number 
of cases have powers to allocate funds for relief and emergency purposes, 
and to attempt some co-ordination of work in the state administration. In 
them the governor is usually entitled to but one vote. When two parties 
divide the state elective offices among them, the governor may actually be- 
long to the minority in the executive council. 

Power to Issue Rules and Regulations. The President finds in his 
power to issue “executive orders” a very important power of control over the 
national administration. In the states the “executive power” of the gover- 
nor has been given a much more limited construction, so that a constitu- 
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tional ordinance-making power has not grown up in the office of governor 
at all comparable to that of the President. The constitutional separation 
of powers and the ordinary unwillingness of the legislature to enlarge 
the governor’s authority combine to limit the governor’s ordinance-making 
power. 

Pardoning Power. In a considerable majority of the states, the gover- 
nor has the power of pardon, subject to regulation by law. His authority 
includes usually the powers of outright pardon, reprieve, commutation or 
reducing of sentence, and parole, and extends to all persons convicted of any 
crime or misdemeanor under the state laws, but does not extend to cases of 
impeachment. The abuse of the power of pardon by governors in certain 
states, resulting almost in the emptying of the jails and prisons when new 
governors have come into office, has caused a definite reaction. A number 
of state constitutions now put restrictions on the governor’s pardoning power, 
and in other states there are boards of pardons set up by the constitution, 
including with the governor such other officers as the attorney general, the 
chief justice of the state supreme court, other judges, the secretary of state, 
and comptroller, all independently elected. Where they exist these boards 
generally have the power to grant pardons, commutations, reductions of sen- 
tence, and even paroles, although the governor alone may usually grant 
reprieves. 

Power in Interstate Rendition of Criminals. One power the states 
have not been able to take from the governor, and that for the reason that 
it is granted by the federal Constitution.® That document confers on “the 
executive authority of the State” the power to demand the return of crimi- 
nals who have fled to other states. Consequently this is a power that is al- 
most uniform in all states and is vested in the governors. 

Control over Militia. The duty imposed on the governor in practically 
every state constitution to *Take care that the laws are faithfully executed,” 
is conditioned by all that has been said concerning his other powers. It was 
apparently not assumed that the governor would be directly engaged in law 
enforcement, nor was he provided with any staff for that purpose. Clearly 
it was intended that the day-to-day ordinary enforcement of the law was to 
be vested mainly in local officers, and that the state was to step in only in 
grave crises. Nevertheless, the public looked upon the governor as the chief 
law-enforcing officer of the state, and often expected him to* do more than 
he could legally. The one explicit power conferred on him for this purpose 
in all the states is the power to be commander in chief of the state militia. 
He has generally the power to appoint the adjutant general, who is active 
head of the force, as well as other militia officers, and also the power to “call 

® U. S. Const., Art. IV, sec. II, par. 2. 



513 


STATE AND LOCAL EXECUTIVES 

out the militia to execute the laws, suppress insurrection, and repel invasion ” 
In practice the militia is usable only in extreme emergencies, such as violence 
and extensive disorder in cases of strikes or during war or insurrection. In 
recent years, however, a number of states have provided the governor with 
a small state bureau of criminal apprehension, or a larger body of state 
police, as well as special highway police in some states. With these forces 
under his control the governor is better able than before to see that the 
laws are enforced. 

Governor as Potential Business Manager o£ State. The preceding 
summary of the position and the powers of the governor reveals some of the 
difficulties in the way of making him either the general business manager or 
the responsible executive of the state as fully as the President can be in the 
national government. The great difficulty with the Presidency is not a con- 
stitutional one, but the sheer impossibility of any President doing effectively 
all that is expected of him. In the governorship of the states the difficulty 
is partly a human and personal one, but is even more largely one of consti- 
tutional arrangements. The powers are generally inadequate, the term of 
office too short, the pay too small. Men of excellent and outstanding abili- 
ties are sometimes elected to the governorship in every state. More such 
men could undoubtedly be attracted to the office if its constitutional position 
were still further improved. 

Proposals to Enlarge Governor’s Powers. Today even the ordinary 
operations of state governments have become so extensive, important, and 
costly, that some arrangement is urgently needed to bring about better busi- 
ness management in state administration. Financial management, personnel 
problems, and administrative co-ordination are fields that call loudly for 
improvement. The governors do not all have the power tQ do what is needed, 
and yet there is no one else in the state’s organization to do it either. To 
meet the need, several different plans have been proposed. 

One is to enlarge the powers of the governor to such an extent that he will 
be able to serve effectively both as legislative leader, and as manager of the 
state’s extensive administrative organization. Such in essence is the plan 
proposed in the Model State Constitution.^ It v^ould give the governor 
power to appoint and remove the heads of all state departments, give them 
seats in the legislature so that they could explain and defend their adminis- 
tration, and implement the executive branch with modern budget, financial, 
and personnel systems. 

Business Managers Under Governor. A second proposal is to have the 
governor’s powers enlarged, but also to provide that he shall have under his 
control a business manager who shall be the working head of the state ad- 

Mmkipdl LesLgmi A Model State Constitution, igssy 
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ministration, leaving the governor free to give more time to legislative and 
political matters.’' A different and earlier proposal was to introduce a sort 
of cabinet system in the states, whereby the administration would be under 
legislative control through a cabinet of legislators, with actual administrative 
supervision centered in a business manager responsible to the cabinet. In this 
arrangement, the governor would be only a sort of titular head of the state. 

A third plan, in operation in Massachusetts, is to have directly under the 
governor's control a commission on administration and finance, consisting 
of three or four members, who give full time to state business affairs, divid- 
ing among them the problems of finance, personnel, purchasing, printing, 
and public buildings, thus releasing the governor’s time for other activities. 

THE MAYORALTY 

American notions of the executive power and position are revealed also in 
the field of local government, but just as the governorship is a reduced and 
limited replica of the Presidency, so, in general, local chief executives are 
not only different, but also in most cases still further reduced in scope. 
Counties have no chief executive officer, as a rule, and townships are almost 
equally headless. The chairman of the board in each case is nominal head, 
but has little independent power. In school districts, the chairman of the 
board is important, but even more so is the superintendent whom the board 
employs. The latter is so much a technician and specialist in a single field, 
however, and has so little to do with general executive matters and the 
problems of law enforcement, that he may be passed over. 

It is in the cities, and in the offices of mayor and city manager, that local 
government in the United States makes its distinctive contribution to the 
idea of the chief executive. And to be mayor of a great city like New York, 
Chicago, or Detroit is ordinarily to hold an office far more important than 
the governorship of many a small state. The problems of law enforcement 
and business management in the greatest cities are outstandingly difficult 
and important, and when they are combined with the problems of urban 
political leadership as in the office of the mayor, the comparison with the 
governorship is certainly not far fetched. 

Office o£ Mayor. The term “mayor” stems from a Latin word “magnus” 
or “great,” but early American mayors certainly had no great powers. In 
many but not all cities the office gained power later, much as did the gov- 
ernorship, by acquiring veto and appointing powers and by becoming sepa- 
rately elected. Progress along this line was slow and uneven, however, and 
was limited mainly to the larger cities in the eastern states. 

^For the Minnesota business manager plan see The Book of the States y 1941-1942, 
vol. IV, pp. 71-74. 
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Form of Government and Powers of Mayor. At the present time the 
mayor’s powers vary roughly with the type of municipal organization that 
prevails. They are greatest in the ^'strong mayor” cities, considerably less 
in the “weak mayor” cities, and generally least in the commission and 
council-manager cities; but to this generalization there are a number of 
local exceptions. Usually the mayor has the veto power in strong-mayor 
and weak-mayor cities, but not in commission and council-manager plans. 
The mayor’s former powers to serve as a justice of the peace or “magistrate” 
in the local courts has been generally discontinued, but is still to be found 
in a number of eastern and southern cities. 

Election, Terms, and Qualifications. The office is filled most commonly 
by popular election following nominations at a direct primary, and in many 
of the larger cities, particularly in the east, the election is by partisan ballot. 
Generally the election is held separately from state and national elections, 
so that the campaign is centered largely around municipal problems. The 
term of office is usually two years, but a number of large cities elect for four 
years. Re-elections are forbidden in only a few states, and in practice 
mayors are re-elected more frequently than is the case with governors. 
Mayors who hold for two, three, and even more terms are not at all un- 
common. Mayor Hoan was mayor of Milwaukee for 24 years, and Mayor 
La Guardia of New York served three four-year terms. Special qualifica- 
tions for the office are not numerous or important. As a rule any resident 
citizen and voter, or registered voter, is eligible, but to hold his office he 
must continue to be a resident. 

Salary. In all large cities, under whatever form of government, the office 
of mayor carries with it a considerable salary, from $25,000 in the city of 
New York down through salaries of $20,000, $18,000, and other figures of 
substantial amount. Indeed, the combined salaries of the mayors of the 
first 48 cities of the country is considerably more than the combined salaries 
of the 48 state governors. Other perquisites, including contingent funds 
and automobile service, also are provided, but it is not customary to provide 
a “mansion” for the mayor. 

Mayor as Municipal Executive. Among cities of the mayor and council 
form, it is customary for the charter to provide that “The Mayor shall be 
the chief executive officer of the city” or words to that effect. To be under- 
stood these clauses must be read in conjunction with the rest of the charter. 
As in the case of the state governors, the mere designation of the^ mayor as 
chief executive does not confer on him any important authority. All his 
powers are derived from the charter and the laws, and are not usually to be 
implied. 
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Mayor in Commission Plan, In the commission plan, it is not cus- 
tomary to say that the mayor shall be even the “chief” executive officer, 
even though some of these confer exceptional powers upon him, as in the 
cases of Portland (Oregon) and St. Paul. Typical commission plan char- 
ters usually vest “all executive, legislative and judicial powers” of the city 
in the council as a whole. 

Mayor in Council-Manager Plan. In the council-manager plan, execu- 
tive authority is vested in the city-manager, acting under control of the coun- 
cil, which in other respects exercises all powers of the city. 

Appointing Power in Strong-Mayor Plan. Under the strong-mayor 
plan, the mayor’s appointing power is extensive and important, and it is 
usually accompanied by a considerable power of removal. Thus in the re- 
cently adopted charter of New York broad powers of appointment and 
removal are vested in the mayor. In Boston the mayor’s nominees for ap- 
pointment must be approved by the state civil service commission, while a 
number of charters provide for approval of the mayor’s appointments by 
the council, and in a few cases there are even such checks on removal. The 
tendency in the strong-mayor plan is, as indicated in the New York char- 
ter, to permit the mayor to appoint and to remove the heads of the principal 
departments, and the members of important boards and commissions, on his 
sole responsibility. 

Appointing Powers in Other Plans. Under the weak-mayor plan, the 
mayor’s appointing and removal powers are considerably less. In Minne- 
apolis, for example, the mayor appoints the chief of police and certain mem- 
bers of boards, with council approval, but has actually less appointing 
power than the council has. Chicago, Milwaukee, and many other cities, 
including a large number of small places, stand in this group. The mayor’s 
power of removal in this plan is correspondingly small. These cities follow 
the older tradition, of considering the mayor the executive primarily in the 
sense of being head of the ordinary police department, rather than in the 
more modern sense of director and manager of the entire administration of 
the city’s affairs. 

Law Enforcement and Emergency Powers. While the power to see 
that the laws and ordinances are enforced has been strictly limited, or even 
talcen from the mayor, in many commission-plan and city-manager-plan 
cities, under most mayor-council charters the mayor has this power and the 
corresponding duty. Just what goes with it is not clear. It would seem to 
imply the right to direct the ordinary ..police forces, and it may even imply 
the power to suspend some officers and to put others in their places tempo- 
rarily, even where the power to remove does not exist. A number of char- 
ters specifically mention a power mf suspension, A related matter is that 
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of action in cases of emergencies like riots, conflagrations, floods, great 
storms, and earthquakes. It is customary to provide that in cases of such 
emergencies, with the coundFs consent, the mayor may '^take command 
of the police, maintain order, and enforce the law.’^ 

Power to Supervise Administration. It is also customary in mayor- 
council plans of government to confer on the mayor a vague duty to ^^super- 
vise” the work of the departments, even in cases where he does not have the 
power to appoint, control, and direct. This is in many places simply a con- 
ferment of responsibility without the appropriate means to make it effective. 

Ordinance Power. A power of ordinance-making like that of the Presi- 
dent of the United States exists in only a limited form, and in most cities 
seems almost lacking. Where the mayor is head of the police department, 
he has authority to promulgate rules to govern the police, and in the strong- 
mayor plan has considerable power to make rules concerning personnel, 
business, and financial matters within the departments. 

Co-ordination of Local Administration. In strong-mayor cities, the 
mayor has in some cases the power to co-ordinate the work of the various 
departments under his control. In Los Angeles he is to “secure cooperation 
between the various departments and offices of the city.” In San Francisco 
“he shall co-ordinate and enforce cooperation between all departments of 
the city and county.” A number of charters of the strong-mayor form pro- 
vide that the mayor shall call meetings of the department heads, who are to 
constitute a sort of “executive council” or cabinet for co-ordinating the 
administrative work. 

Membership in Boards. Another type of provision that aids the mayor 
in his function of co-ordinating the work of departments is that which gives 
him a membership on various municipal boards. The charters are not at 
all uniform in this matter, but they usually make the mayor a member of 
one or more boards, such as library, park, sinking fund, welfare, and plan- 
ning boards. 

Proposal of Budgets. In an increasing number of mayor-council cities, 
the mayor has also the power to prepare and to submit the annual budget of 
the city. Thus in Detroit he is to “submit to the council annually a budget 
of appropriations for the succeeding fiscal year.” In Buffalo he is to sub- 
mit annually to the council “a budget containing a complete plan of pro- 
posed expenditures and estimated revenues for the next fiscal year.’;® 

Seat in Gouncil. Finally, in a number of strong-mayor cities, the mayor 
is now permitted to have a seat in the council, and even to bring his depart- 
ment heads with him, and to participate in the discussions there, although 

® Buffalo charter, ed. of 1927, sec. 86; Ddroit charter, ed. of 1922, Title IV, Chap' 
ter III, sec. 7 (h). 
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without any vote. This enables him to present and defend executive policies 
before the council just as a city-manager does. 

If the entire range of the powers conferred on mayors in the most ad- 
vanced of the strong-mayor charters be taken as a criterion, the mayoralty 
as an office has advanced in some respects beyond that of the governorship 
in the states. Where strongest, the mayor’s powers tend to approximate 
those of the President. From this extreme at one end they drop off, how- 
ever, until at the far end of the scale there are mayors who have little more 
than the title of office, plus such extra-legal influence as they can wield. 
The number of very strong mayoral offices is very small, and they are found 
mainly in the larger cities. 

Rise of Mayor to Popular Leadership. Whatever the powers of the 
office, the people in all cities seem to expect about the same things of the 
mayor. He ought to be able to do things, they think, even though he has 
no power to do them. Lacking adequate powers, all the early mayors could 
do was to assume political and legislative leadership in local affairs, and to 
bring the pressures of public demand to bear on the council in such ways as 
would achieve the results desired by the majority. Thus the mayor, much 
like the governors and the President, became a chief legislator for the city 
long before his office acquired any great amount of power in executive and 
administrative matters. To the mayoralty were attracted, then, a consider- 
able number of popular leaders, both party politicians and reformers, and 
the mayoralty became one of the most colorful and interesting of all Ameri- 
can public offices. Indeed, many people remember their outstanding mayors 
far better than they do the leading governors of their states. While there 
have been governors like the La Follettes, Hiram Johnson, Charles E. 
Hughes, Theodore Roosevelt, Joseph Folk, Floyd Olson, and others who in 
one way or another captured the public imagination, there have also been 
mayors like Grover Cleveland, Tom Johnson, “Golden Rule” Jones, Brand 
Whitlock, Newton Baker, Fiorello H. La Guardia, and Daniel Hoan, who, in 
their several ways, developed great followings and achieved much for their 
fellow citizens. 

The Mayor as Potential Business Manager. In the face of an atti- 
tude on the part of the public that the mayor should be a political leader, 
it is hard to conceive of the mayoralty becoming primarily an office of 
budget information and scientific business management. Nevertheless, with 
the great increase in the activities of the city, and its tremendous expendi- 
tures of money, the need for better business management in the city gov- 
ernment has become more and more urgent. Elected mayors, lined up with 
their political parties, and engaged in public speaking, ceremonial exercises, 
and local legislative leadership, have been found time and again wholly lack- 



519 


STATE AND LOCAL EXECUTIVES 

ing in the capacities of the executive and budget balancer. They must re- 
ward their partisan followers to some extent, and must stand in law en- 
forcement as much for mercy as for strict justice. 

City Manager as Alternative to Mayor. The failure of many American 
mayors in law enforcement and in the business management of cities, led 
to many proposals for changes in the office, so that at the very time when 
the powers of the mayor were expanding in some cities under the strong- 
mayor form, there were demands that administration be placed in other 
and less ^^political” hands. One of the devices proposed, and now actually 
in effect in more than 600 cities, is the council-manager form of government, 
in which the mayor returns to his former position as mere titular head of 
the city and president of the council, while a new officer steps forth as the 
business manager of the city. The office of business manager in cities, and 
indeed the whole council-manager plan of organization, is one of the out- 
standing contributions of the American people to the art of government. 
At the same time, the office of city manager represents a distinct break with 
many traditional modes of thinking about local administration. 

Position of City Manager. In its theoretically most approved form, 
the office of city manager is set up in the charter directly under a small 
elective council, preferably a council elected at large. In the council are 
vested all the powers of the city government, but the council is required by 
the charter to conduct the administration of the city’s affairs through the 
office of the manager. The latter is appointed by the council for an. indefi- 
nite term, and is subject to removal by the council at any time. In many 
charters it is provided that he need not be a local resident at the time of his 
appointment. Some of the best have been chosen from outside, but local 
residents have predominated. His annual salary is usually an ample one, 
the top rate being the $25,000 paid for some years in Cincinnati. The char- 
ters stipulate that the appointments shall be on the basis of experience and 
fitness, but usually lay down no strict rules on that point. Engineers, law- 
yers, and other men of professional attainments have most commonly been 
appointed in the larger cities. 

The power of the council to remove the manager is intended to put the 
responsibility for good administration directly on the council. Removals 
and resignations take place rather frequently, but the rate of turnover in 
the office of manager is considerably less than that in the office of mayor. 
Actual tenure of office is longer, just as the training and experience of the 
managers is on the whole considerably greater than that of mayors. 

Powers of Manager. The powers of the city manager are set forth in the 
Cincinnati charter as follows : 
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The council shall appoint a city manager who shall be the chief executive 
and administrative officer of the city. ... 

It shall be the duty of the city rnanager to act as chief conservator of the 
peace within the city; to supervise the administration of the affairs of the city, 
except as otherwise specifically provided in this charter; to see that the ordi- 
nances of the city and the laws of the state are enforced; to make all appoint- 
ments and removals in the administrative and executive service except as other- 
wise provided in this charter; to make such recommendations to the council 
concerning the affairs of the city as may to him seem desirable; to keep the 
council advised of the financial condition and future needs of the city; to pre- 
pare and submit to the council the annual budget estimate; to prepare and sub- 
mit to the council such reports as may be required by that body and to per- 
form such other duties as may be prescribed by this charter or required of him 
by ordinance or resolution of the council. . . . Except as otherwise provided 
in this charter, all other executive and administrative powers conferred by the 
laws of the state upon any municipal official shall be exercised by the city 
manager or persons designated by him.^ 

Restrictions on Council Interference. In addition to this extensive 
array of powers, he is specifically authorized to have a seat in the council 
and to discuss all matters that come before it, but without a vote. His 
appointing powers cover the city solicitor (attorney), treasurer, director of 
public utilities, superintendent of water works, secretary to the civil service 
commission, as well as other department heads, and such officers within 
departments as are not selected by civil service methods. On top of this 
it is provided that 

Neither the council nor any of its committees or members shall interfere in 
any way with the appointment or removal of any of the officers and employees 
in the administrative service. Except for the purpose of inquiry, the council 
and its members shall deal with that part of the administrative service for 
which the city manager is responsible, solely through the city manager 

Success of Managers in Administration. A considerable number of 
other cities have similar provisions granting powers to the manager, and 
attempting to protect him from undue interference by the council. Al- 
though perfection has not been attained, a considerable number of cities 
have found in the city manager a business manager, fairly free from parti- 
san politics, who has been able to conduct the administration of municipal 
affairs on a higher and better plane. On the administrative side, the success 
has been really notable, but some criticism has arisen because the manager 
has not, as a rule, been enough of a popular leader, while the mayor, shorn 
of all important executive responsibility, and elected in many cases by the 

® Ed. of 1933, Art, IV, sec. 3. 


^‘^Ed. of 1933, Art. IV, sec. 2. 
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council, has also failed under this form to give proper public leadership. A 
few managers who have attempted to step into the political arena have 
fallen into difficulty with council members and candidates for the council, 
and have been removed for political interference, but some of the best man- 
agers are non-political community leaders of a high order. 
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31 . ADMINISTRATIVE ORGANIZATION 
AND REORGANIZATION 

I T is the administrative or executive branch, as distinct from the legisla- 
ture and the courts, that really carries on the public services and the 
work of government, day in and day out, throughout the year. In this 
branch will be found most of the public personnel, civil and military. It 
is responsible for collecting and spending most of the public funds. In a 
period of unparalleled governmental activity, the organization and proce- 
dures of this branch of government are matters of outstanding importance 
for statesmen everywhere and at every level of government, national, state, 
and local. 

SOME DEFINITIONS 

In the following pages certain terms and concepts will be employed that 
call for definition. The idea of the chief executive has already been con- 
sidered. Where there is such an executive, and he really heads up the 
administrative organization, the organization is said to be integrated. Most 
American governments fall somewhat short of having integrated their ad- 
ministrative organizations. In an integrated plan there is hierarchy or a 
series of levels of officers and units, graded from top to bottom with respect 
to their degree of authority. The lines of responsibility then run from the 
highest or chief executive officer right down to the humblest, poorest-paid 
worker in the organization. 

All large governmental units, like the nation, a state, or a large city, 
departmentalize their administrative organizations. That is to say they 
divide up the administrative work and assign different groups of officers 
and employees to handle each major division such as highways, public 
health, and agriculture. A department is an organization, including officers, 
employees, and their powers and equipment, that handles one of the major 
branches of the administrative work of a government, and the head of which 
stands directly under the voters, the chief executive, the legislative branch, 
or a separate board. The ten executive departments in the national gov- 
ernment comply with this definition, and so do a number of newer agencies, 
while in the states and cities the organizations headed by elective officers 
(auditors, treasurers, attorneys general), those controlled by semi-independ- 
ent boards (education, parks, libraries) and those headed by individuals 
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appointed by governor, mayor, city manager, or council, would also be in- 
cluded. The tests are those of size and importance, and directness of rela- 
tionship to the legislature, the chief executive, or the voters. 

A bureau or a division is an organization that is a subdivision of a depart- 
ment. Some bureaus in any government may spend more money than cer- 
tain whole departments in the same government, but if they are subdivisions 
of a department, their status is lower. The head of a bureau or a division 
reports to the department head, as a rule, not to the chief executive of the 
government. For clearness and uniformity, it might be well to use the term 
bureau for the main divisions of a department, and the term division for a 
division of a bureau. 

A board is a^group of individuals, usually from three to fifteen, appointed, 
elected, or ex officio, who are jointly responsible for the management of 
some function or activity of the government. The term commission is used 
interchangeably with board, and the two are even mixed as in “board of 
commissioners.” It would seem best to use the term board in cases where 
a direct service .function is performed, as in the terms “board of control” 
for managing state institutions, “board of regents” for controlling a state 
university, “school board,” and “board of public works.” On the other hand 
the term commission seems to serve best in connection with (a) regulatory 
bodies, such as Interstate Commerce Commission, Federal Trade Commis- 
sion, and public utilities commission, and (b) groups responsible for an 
overhead function, such as “civil service commission,” “sinking fund com- 
mission,” and the like. Unpaid boards usually appoint some paid person to 
conduct the actual work — a school or park superintendent, or a chief civil 
service examiner. Paid boards may divide the work up among the mem- 
bers. Technically the board or commission is itself the head of the depart- 
ment, the paid executive is a subordinate. 

A committee is a group of persons appointed by a larger body from its 
own members to investigate and report upon some matter to the larger 
body, or to perform some other function for it. In city councils under the 
older weak-mayor type of organization, in county boards, and in school 
boards, indeed in local governments generally, it is customary for commit- 
tees to be assigned to supervise administrative functions that come under 
the parent body. Thus in local administration, committees are very 
influential. 

A department head is obviously an officer, designated by law, to be in 
active control of a department. The department head may go by any one 
of various titles : director, commissioner, superintendent, secretary, or some- 
thing special like attorney general. 

The administrative functions of government, that is, broadly, all those 



524 


ADMINISTRATION 


that are not strictly legislative or judicial, may be classified in various 
ways. One classification distinguishes between overhead or staff and direct 
service or line functions. An overhead function is one that is concerned with 
the means with which government is carried on, and is only indirectly con- 
cerned with the ends or purposes. The means used are themselves exceed- 
ingly various, but the principal ones are probably the following: (i) men 
and women officers and employees, or, let us say, personnel; (2) material 
things— land, buildings, equipment, supplies, and materials; (3) money, 
which must be raised, kept safe, spent, and accounted for ; (4) organization, 
which is an intangible thing that brings all the other means together and 
co-ordinates them; (5) records and statistics; (6) professional and technical 
advice and service — legal, architectural, economic, social; and (7) research 
and planning, to give direction to the whole organization. 

Some of these things may be. ends in themselves; it is a matter of com- 
munity pride and satisfaction to have a fine post office building or a park. 
Essentially, however, the building is provided to facilitate the postal service 
to the people, the park to provide fresh air, recreation and beauty. Like- 
wise, a government does not raise and spend money just to raise and spend it, 
but for some other purpose.^ 

Overhead Functions and Chief Executive. Considered from another 
viewpoint, also, these functions may be looked upon as overhead or staff 
functions. They are more or less closely attached to the work of the chief 
executive, whether President, governor, or city manager. To make these 
functions more easy to remember, the term POSDCORB has been coined 
out of the initial letters of the words defining the true executive activities.^ 
Those functions are as follows: (a) Planning, (b) Organizing the depart- 
ments, bureaus, etc., (c) Staffing, or the entire personnel function, (d) Direct- 
ing, (e) CO-ordinating, or maintaining proper relations among the parts, 
(f) Reporting, from the various agencies to the chief executive and to the 
public, and (g) Budgeting, including all phases of ^ffiscal planning, account- 
ing, and control/^ While these overhead or executive functions rise to their 
highest point in the office of the chief executive, they are performed also in 
some degree at lower levels : in the offices of department heads and even 
of bureau heads. Furthermore these functions are not always separated 
out and assigned to special individuals or organization units. Instead they 
take place here and there throughout the administrative organization. 

Direct Service Functions. direct service or line functions, in con- 
trast with overhead functions, are such as redound directly to the benefit of 

^ See ch. 13. 

2 Luther Gulick, “Notes on the Theory of Organization/’ in Luther Gulick and 
L. Urwick, Papers on the Science of Administration, pp. 12-15. 
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the public as a whole, or to some class of people. These functions are the 
immediate ends for which the government exists, as previously described, 
and include a wide array of activities, such as (a) the conduct of foreign 
relations, (b) defense (army, navy, militia), (c) police protection and law 
enforcement, (d) highways and public works, (e) education, (f) health and 
welfare work, (g) services to agriculture, labor, industry, and commerce, 
(h) regulations of commerce, industry, banking, insurance, etc., (i) parks 
and recreation, and many others. The two groups of functions, as already 
stated, cannot be sharply distinguished in all cases, but certain broad dif- 
ferences can be noted. Direct service functions must be performed where 
the people are, or where the need is felt, an3rwhere within or even outside 
the territory of the government concerned. They are widespread and expen- 
sive. Overhead functions, by contrast, are performed almost entirely at 
the capital and in some cases may even be housed all in one building. They 
require a relatively small personnel, and cost little in comparison with the 
line functions. 

Types of Service Functions. The direct service functions in adminis- 
tration themselves fall into a number of broad but overlapping classes. Some 
are essentially of an engineering nature, dealing with the construction and 
maintenance of highways, drainage and irrigation systems, sewage disposal 
works, waterways, and public buildings. Others are concerned with the in- 
stitutional care of orphans, the sick, the defective, and the delinquent. A 
third group is concerned with the immediate protection and the mental and 
moral improvement of human beings. Here are problems of police, fire, and 
health protection, relief and welfare work, recreation, education, and the 
suppression of immoral influences. The work is largely with and for in- 
dividual human beings or groups of them, not with buildings and structures. 
There are also problems of the regulation of public utilities, banks, insur- 
ance companies, and other businesses down to the local grocer, druggist, 
and liquor dealer. Foreign affairs and defense are distinctive. 

THE PROBLEM OF DEPARTMENTALIZING 

That the administrative work of every large and important government 
must be divided up and assigned to different organization units goes almost 
without saying. Different specialists are needed for different tasks, and the 
objectives to be achieved vaiy from one function to another. This must 
not be carried to the extreme of trying to set up a separate organization unit 
for every different thing, no matter how minute. A proper co-ordination of 
functions requires that work of the same general nature, or that is done for 
the same large purpose, should be somehow grouped together. 
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Allocation of Functions. While there has been much study given to 
the subject of departmentalizing, there is no one principle that can be 
followed in parceling out administrative functions among departments that 
is not open to sopie criticism.® ( i ) One suggestion is that there be a sepa- 
rate department to provide the services for each class of people: children, 
women, veterans, farmers, laborers, and so on. This is feasible in only a 
few cases, and with many qualifications. There is too much overlapping of 
classes. (2) Another possible division is that of grouping functions accord- 
ing to the skills and training required of those who perform them. Thus 
all medical services would be in one department, all legal services in an- 
other, all engineering services in a third, and so on, down perhaps to all 
stenographic services or all janitor services in separate departments. This 
is in general unworkable. (3) A third basis of division is that of the im- 
mediate end to be served, or the function or activity to be performed.'^ High- 
way building and maintenance is such a definite functional activity. This 
function calls for a variety of skills, including engineering, drafting, legal 
services, and both skilled and common labor. It is possible to build an organ- 
ization of men with these different skills who are all keenly interested in the 
common objective of building first class roads, and to make that organization 
work loyally to that end. Indeed such an organization made up of diverse 
talents is capable of being a very strong one. In like manner public edu- 
cation, police, fire protection, promotion of agriculture, and the postal serv- 
ice, constitute definable functions. 

Influences Affecting Administrative Organization. What actually 
happens is that legislatures, from Congress down, consider each proposal 
for a new governmental function more or less by itself without a great deal 
of regard for general principles of organization. A department once created 
may be backed up by so powerful an interest, as in the case of agriculture, 
that it is able to get additional powers from time to time without much re- 
gard to logic. On the other hand, new agencies are sometimes created at 
the insistence of powerful groups that want to see separate units set up, 
instead of having a new function assigned to an existing agency, however 
reasonable it would be to combine similar functions in one department. 
When new functions are to be instituted it is usually easier to create a new 
department or other agency than to reshuffle and combine functions. 

Tendency to Increase Administrative Agencies. Two opposing tend- 
encies are always noticeable in this matter of creating administrative 
organizations and allocating functions to them. On the one hand there is a 

3 See the discussions in Luther Gulick and L. Urwick, op. cit., pp. 15-30; Schuyler 
Wallace, Federal Departmentalization, 1^41 , 

^See ch. 12, 
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constant demand for the creation of new units — departments, boards, com- 
missions, and what not. Behind each one that is successful is some ener- 
getic and influential group or interest. At every session Congress creates 
some new agencies, permanent or temporary, to meet some new demand. 
The same thing happens on a smaller scale in the state legislatures. A list 
of the new commissions, committees, and boards established by Congress 
from 1901 to 1929 showed 471 such new agencies, and while most of them 
were temporary, many of them remain in some form to this day. The aver- 
age number created was nearly 17 a year, the largest numbers coming dur- 
ing World War I and the inter-war period.® The peak of all activity in 
creating new peacetime administrative agencies in the national government 
came early in the New Deal. Between March, 1933, and July i, 1934, more 
than 60 new agencies were created, some by Congress, some by the Presi- 
dent.® The coming of World War II also necessitated the creation of many 
new agencies. 

Movements for Consolidation and Integration. Directly counter to 
this tendency to create many new agencies is that for consolidation and 
integration of the administrative mechanism. A constant increase in the 
number of governmental agencies cannot go on indefinitely without mak- 
ing the problems of co-ordination and supervision exceedingly difficult. For 
this reason, chief executives have for the past forty years or more strug- 
gled to get Congress and the state legislatures to reorganize the administra- 
tion by consolidating many agencies into fewer and by rearranging func- 
tions in a more logical and manageable way. President Franklin Roosevelt 
had not pushed the New Deal very far before he came up against the same 
problem as his predecessors, and in a more acute form. During 1936 a 
special Committee on Administrative Management appointed by him car- 
ried on a study of certain phases of the problem, while several committees 
of Congress also held hearings and conducted studies. In January, 1937, 
reporting to Congress the findings of his own committee^'^ the President said : 

Now that we are out of the trough of the depression, the time has come to 
set our house in order. The administrative management of the Government 

® For the list of Federal Commissions , Committees and Boards created from 1901 
to 1929, see 71st Congress, 2d Session, Senate Document No. 174, 1930. 

®See Laurence F. Schmeckebier, New Federal Organizations: An Outline of Their 
.Structure and Functions 1934, for the early New Deal creations. The 
same author has since 1934 contributed many notes on this subject to the Am. Pol. 
Sci Rev. See also the United States Government Manual, issued periodically, 

^ The committee’s report is entitled: Report of the Committee ^ with Studies of 
Administrative Management in the Federal Govemf^nt, Washington, 1937. The re- 
port of the Senate’s Select Committee to Investigate the Executive Agencies of the 
Government, 7 sth Congress, ist Session, was prepared in large part by the Brookings 
Institution. 
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needs overhauling. We are confronted not alone by new activities, some of 
them temporary in character, but also by the growth of the work of the Gov- 
ernment matching the growth of the Nation over more than a generation. ' 

Except for the enactment of the Budget and Accounting Act of 1921, no 
extensive change in management has occurred since 1913, when the Depart- 
ment of Labor was established. The executive structure of the Government 
is sadly out of date. I am not the first President to report to the Congress 
that antiquated machinery stands in the way of effective administration and 
of adequate control by the Congress. Theodore Roosevelt, William H. Taft, 
Woodrow Wilson, and Herbert Hoover made repeated but not wholly success- 
ful efforts to deal with the problem. Committees of the Congress have also 
rendered distinguished service to the Nation through their efforts from time 
to time to point the way to improvement of governmental management and 
organization. ' 

The Committee on Administrative Management points out that no enterprise 
can operate effectively if set up as is the Government today. There are over 
100 separate departments, boards, commissions, corporations, authorities, agen- 
cies, and activities through which the work of the Government is being carried 
on. Neither the President nor the Congress can exercise effective supervi- 
sion and direction over such a chaos of establishments, nor can overlapping, 
duplication, and contradictory policies be avoided. 

The Committee has not spared me; they say, what has been common knowl- 
edge for 20 years, that the President cannot adequately handle his responsi- 
bilities; that he is overworked; that it is humanly impossible, under the system 
which we have, for him fully to carry out his constitutional duty as Chief 
Executive, because he is overwhelmed with minor details and needless contacts 
arising directly from the bad organization and equipment of the Government. 
I can testify to this. With my predecessors who have said the same thing over 
and over again, I plead guilty. 

This statement is much like those that governors have made to state 
legislatures urging reorganization. Its candid summary of the difficulties 
was accompanied by some very specific recomihendations for changes. These 
called for legislation authorizing six ^Administrative assistants’’ for the 
President, reorganizing the Civil Service Commission, the Bureau of the 
Budget, and the General Accounting Office (Comptroller General), creating 
two new departments (Social Welfare, and Public Works), and integrating 
the administrative work of many independent agencies with the executive 
departments. To carry out the desired reorganizations it was proposed to 
delegate the necessary authority to the President. The proposals for reor- 
ganizing the judiciary having been submitted at about the same time, a 
terrific controversy arose in Congress and the press over the alleged plans 
to make the President a ^Mictator,” In reality the opposition was made 


ORGANIZATION AND REORGANIZATION 529 

up largely of numerous small groups having diverse interests in preventing 
certain changes, aided and abetted by the leaders of the opposition party. 
The result was a major defeat for the President’s proposals in 1938, but in 
1939, when the fury had partly abated, a substantial part of the reorganiza- 
tion proposals was enacted. Acting under this legislation the President 
achieved a considerable reorganization of national administrative agencies 
in the manner described on the next page. 

Legal Basis o£ Administrative Organization. The attempts of Con- 
gress under the Articles of Confederation to administer public affairs 
through committees met with such poor success that Congress soon estab- 
lished committee secretaries who in effect became heads of departments. 
In the Federal Convention of 1787 few men questioned the need for an 
executive and for departments of administration under him, and there were 
even proposals to designate certain departments in the Constitution. The 
latter proposals were rejected by the framers, but they did mention in the 
Constitution ^The principal officer in each of the executive departments,” 
and elsewhere ^‘heads of departments,” making clear their intention that 
there should be departments, each to be headed by one person appointed 
by the President with the consent of the Senate.® As a result Congress and 
the President are free to create and change departments and, indeed, other 
administrative agencies, without constitutional restrictions. Since the first 
three departments, foreign affairs (state), war, and treasury, were estab- 
lished by Congress in 1789, all administrative agencies of the national gov- 
ernment have rested upon acts of Congress or on Presidential or departmen- 
tal rules and regulations. 

Who Should Organize the Administration? A digression may be per- 
mitted here to discuss a question that affects state and local as well as 
national government. Should the administrative organization be set up in 
the constitution or other basic law of the government, or should it be estab- 
lished and changed by the legislative body, or should the executive be em- 
powered to change it as needed? ® Local governments find their administra- 
tive arrangements set up for them in their charters and basic laws, and have 
little power to change them except where charters may be adopted by home 
rule methods. Large cities without home rule are somewhat handicapped 
in this way, but for the great majority of local governments it is sufficients^ 
that the state legislature is able to make administrative changes for them 
as needed. The state governments are themselves somewhat inflexible due 
to the fact that state constitutions usually set up certain elective officers 

® U. S. Const., Art. II, sec. 2, pars, i and 2. 

^ See Peyton Hurt, Should Reorganize the National Administration,” 26 Am. 

1082-98 (1932). 
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and departments that cannot be ignored or eliminated when the legislature 
attempts to modernize the state administration. It is the general opinion 
today that it is unfortunate to have any part of the state administrative 
organization as such “frozen” into the constitution, except where the consti- 
tution's itself easy to alter. Needs change so rapidly in this field that a 
legally flexible or plastic administrative organization seems desirable. 

This phase of the question has not concerned the national government. 
Instead the query has arisen whether Congress should not delegate authority 
to alter administrative arrangements to the President. Such power has 
now been granted to the President for short periods and several occasions 
of stress and urgency, beginning with the first World War. The argument 
for it is that the President is closer to the problem and knows more about 
it than Congress, that he is responsible for and motivated to improve the 
organization, that he is less amenable to pressure groups than Congress, 
that changes can be effected more quickly when needed, and that when the 
power has been granted under reasonable limitations it has not been abused. 
The Reorganization Act of 1939 authorized the President, subject to certain 
exceptions, to present “plans” of reorganization to Congress up to January, 
1941. If not rejected by both houses any such plan was to become effective 
within 60 days after its submission to Congress. The President submitted 
five such plans during 1939 and 1940 which taken all together effected a 
substantial simplification and integration of the national administrative 
mechanism, and in no case did both houses of Congress reject any proposed 
plan. Thus they all went into effect, but this would not have been the case 
if both houses had had to approve. Here is something new in American 
legislative procedure — a sort of legislation by the President and a veto 
by Congress if both houses can agree to veto.’® With such a safeguard or 
veto introduced Congress could safely grant to the President a continuing 
power of reorganization, and the same might well be done for the governors 
in the states as to all departments and agencies under their immediate 
supervision. Executive “plans” or orders thus approved, or not disapproved, 
by the legislative branch, provide as valid a legal basis as any statute. In 
the larger cities the method of having the city manager or the mayor pro- 
pose and the council approve changes in administrative organization also 
appears to work satisfactorily. 

Under new “war powers” legislation enacted in December, 1941, and 
renewed from time to time, the President has continued to organize and 
reorganize administrative agencies as needed. 

See John D. Millett and Lindsay Rogers, “The Legislative Veto and the Reor- 
ganization Act of 1939,” I Public Admin. Rev., 176-89 (1941). 
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THE NATIONAL ADMINISTRATIVE ORGANIZATION 

The ordinary agencies of administration of the national government today 
may be grouped substantially as follows : 

1. The Executive Office of the President, including the White House 
Office previously noted, the Bureau of the Budget (which now has a 
number of important divisions and activities), the Liaison Office for Per- 
sonnel Management, and the Office for Emergency Management. The last 
of these units was so much occupied with the war program that it may 
be dealt with in that connection. All these agencies deal with staff or over- 
head administrative matters. They are placed directly under the President 
in order to be of the utmost assistance to him. 

2. Most of the actual operations of the administration are carried on 
by fourteen organization units headed by single individuals who are imme- 
diately responsible to the President. These include (a) ten Executive De- 
partments (State, Treasury, War, Justice, Post Office, Navy, Interior, Agri- 
culture, Commerce, and Labor), (b) three so-called ^'agencies” that are 
executive departments for all practical purposes, though not in name (Fed- 
eral Security Agency, Federal Works Agency, and Federal Loan Agency), 
and (c) the Veterans’ Administration. 

3. There is next a group of regulatory and investigatory agencies, vari- 
ously organized but generally under boards or commissions, and that have 
varying degrees of independence of the President. The Supreme Court 
looks upon the regulatory group as not executive but quasi-legislative and 
quasi-judicial in their nature, while others seem to think of the ^^regulatory 
process” as truly ^^administrative.” The Interstate Commerce Commission, 
Federal Communications Commission, Federal Trade Commission, Federal 
Power Commission, Securities and Exchange Commission, and National La- 
bor Relations Board, are principally regulatory bodies, while the United 
States Maritime Commission has important promotional functions as well. 

4. Finally there is a more miscellaneous group of agencies, mostly or- 
ganized as boards, commissions, or corporations that have operative and 
promotional duties in large measure, but also other functions, including 
regulation. Important in this group are the Federal Reserve System, Fed- 
eral Deposit Insurance Corporation, Tennessee Valley Authority, the United 
States Civil Service Commission, and General Accounting Office (Comp- 
troller General), of which the last two are really overhead agencies much 
like those in the Executive Office of the President. 

For detailed information and a summary of departmental functions see the 
United States Government Manual, a volume now of about 700 pages, issued periodi- 
cally by the Superintendent of Documents. 
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This list of ordinary agencies is by no means complete, and no attempt 
will be made here to describe the functions of each agency, since there are 
later chapters dealing with particular functions.^^ 

Supplementing and to a large extent utilizing other government agencies 
for war and defense purposes there is an emergency group of units that were 
organized to help win the war and to assist in reconversion to peace. These 
will be dealt with in Chapter 38 and Appendix A. 

Field Agencies. Only a part of the great and complicated national 
administrative mechanism is located in Washington. About 200 different 
cities are headquarters for district and regional offices of one or more na- 
tional agencies. In a recent survey of this situation, San Francisco was 
found to be a regional center for 73 national government services, New 
York for 69, Chicago for 66, and Boston for 48.^® Almost every service had 
its own system of regions. In 1940 over four-fifths of the executive civil 
service was located outside the District of Columbia. Supervision and con- 
trol of the field force are therefore important parts of the work of almost 
every central agency. 

THE ADMINISTRATIVE ORGANIZATION OF THE STATES 

Under constitutional and statutory provisions the states have set up 
administrative organizations that are similar to that of the national govern- 
ment at many points. New York and Virginia approach the national pat- 
tern most nearly, since they have integrated all but a small part of their 
administrations under the governor. In other states the general organiza- 
tion is less integrated and less hierarchical. The legislatures, the adminis- 
trative officers and agencies that are independent of the governor, and theii 
political supporters have combined forces to prevent any great increase of 
appointing power in the governor. The resulting pattern is then somewhat 
as follows : ■ 

1. The governor, heading up more or less of the administration, and 
equipped usually with a very small personal staff including commonly a 
budget officer. Many states also have planning commissions and over a 
third have civil service commissions that are fairly close to the governor. 

2. A group of elective, constitutional officers, independent of the governor 
in the control of their respective departments. These include usually the 
secretary of state, auditor or comptroller, treasurer, and attorney general, 
and in many states also a superintendent of public instruction. 

Set sliso the United States Government Manual. 

See James W. Fesler, ^‘Federal Administrative Regions,” 30 Am, Pol. Sci. Rev., 
757-68 (1936) ; and maps in National Resources Committee, Regional Factors in Na- 
tional Planning and Development, pp. 205-2$. 



ORGANIZATION AND REORGANIZATION 533 

3. A number of departments headed by single individuals appointed and 
controlled by the governor. In such “reorganized” states as New York, 
Illinois, and Virginia these cover the most important operating depart- 
ments, including public works or highways, conservation, agriculture, labor, 
and public welfare, and various regulatory services such as supervision of 
banks and insurance companies, 

4. Certain other departments are headed by boards, in a few cases elec- 
tive, but generally appointed by the governor with senate consent. Insti- 
tutions of higher education, penal and correctional institutions, the public 
health service, and even the state department of education are in many 
cases under such boards. These bodies are usually unpaid, and they operate 
through a paid permanent secretary or superintendent, but in a few states 
public welfare administration and institutions are under small paid boards. 

5. Regulatory Commissions with paid members, such as railroad and 
public utility commissions, are also common. Some of these are elective. A 
few states also have industrial commissions for regulating and protecting 
the interests of labor. 

6. Vocational licensing boards very common in the states. They are 
responsible for examining and licensing in such fields as law, medicine, 
dentistry, pharmacy, osteopathy, chiropractic, optometry, nursing, accoun- 
tancy, barbering, plumbing — and, shall we mention chiropody and cosmetol- 
ogy? Such boards are appointed by the governor with senate consent from 
the profession or vocation concerned. 

7. Every state has a number of miscellaneous agencies, frequently only 
advisory, ex officio or appointive, for pardons and parole, sinking funds, pen- 
sion and retirement funds, and what not. 

Prior to the reorganization movement of the last few decades many states 
had over 75 and some had well over 100 separate different administrative 
agencies. Most states have undergone some reorganization, but generally 
this has resulted in a more effective grouping rather than in any great re- 
duction of administrative agencies. Moreover, reorganization is never fin- 
ished. New agencies are frequently added, and old ones are altered, so 
that variety, complexity, and a multiplicity of agencies continue to be 
characteristic of state administration. 

AnMINISTRAXIVE ORGANIZATION IN LOCAL UNITS 

Careful departmentalization is necessary in only the larger administrative 
units. Most of the smaller local units are not seriously concerned with 
the problem. This is particularly true of unifunctional units like school 
districts, but townships, villages, and the smaller counties also have rela- 
tively simple arrangements. In general, also, local governments, and par- 
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ticularly counties, may not add to or change their administrative officers 
and departments. These are established and may be changed only by state 
law. Cities that have constitutional municipal home rule constitute an 
important exception to this statement. They may establish and reorganize 
their departments by charters and charter amendments (called local laws 
in New York) and they may also in many states authorize their city coun- 
cils to set up and change the departmental arrangements. This is exempli- 
fied by the Cincinnati charter, which sets up a few departments but also 
provides that the council shall by ordinance ^^adopt an administrative code 
providing for a complete plan of administrative organization of the city 
government.’’ Thereafter it may change departmental arrangements by 
a three-fourths vote. 

The administrative organization of a city is determined in part by the 
form of government it has. Under the commission plan a city usually 
has not over five departments each headed by one of the elective commis- 
sioners, who is generally assigned to his department either by the council or 
by the voters. In these cities a ‘^department” is really a group of services, 
not always closely connected, as in the case of public safety departments 
that cover fire, police, and health protection. In other cities these would 
normally be three separate departments. 

It is in the strong-mayor and city-manager cities operating under home 
rule charters that the cities have done most to create integrated, hierarchi- 
cal administrative organizations with logical functional departments. In 
such cities most departments are headed by single individuals appointed 
and controlled by the mayor or manager. This is generally the case with 
finance, police, fire and public works departments, and is frequently so in 
parks, health, and welfare. In weak-mayor cities the council itself makes 
many appointments. Most cities retain schools under a separate board, 
and many do so also for parks and libraries. The number of independently 
elected officers in cities is still considerable. Over two-fifths of all cities 
of over s,ooo population elect their treasurers, and over a quarter elect city 
clerks, but in the largest cities popular election of such officials is becom- 
ing the exception. Overhead functions like planning and personnel are 
usually entrusted to appointed commissions. 

Despite the numerous details that it has been necessary to present in 
this chapter the emerging pattern of American administrative organization 
is reasonably clear. It is that of integration under a chief executive (Presi- 
dent, governor, strong mayor, or city manager) of most of the important 
operating departments, each of which in turn is headed by one man. The 
overhead functions relating to budget and finance and planning are coming 

Cincinnati Charter, ed. of 1933, Art. II, sec. 7. 
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to be closely tied in to the executive office, but this is not quite so true as 
to personnel, where the public still insists on keeping the civil service com- 
mission rather independent. Furthermore functions relating to education 
are generally kept separate under elective boards or officers instead of being 
put under executive control. 
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32 . ADMINISTRATIVE POWERS AND 
THEIR LIMITS 

I MPROVED and integrated administrative organization, as outlined in 
the preceding chapter, has as its primary purpose ejf&cient operation of 
the government. But democracies can never be content with this alone. 
Adequate protection for the liberties of the individual is an equally im- 
portant objective. The framers of the state and national constitutions 
thought that they had found the best compromise between the demands of 
governmental efficiency and individual liberty in the separation of powers. 
This separation, as previously shown, could not be made complete.^ Instead 
there had to be some mixing of functions, some “checks and balances, to 
make a workable system of government. The executive, for example, could 
intervene in legislation through the veto power, and the upper house of the 
legislature control the executive through the approval of appointments. 

Since the activities of government were then exceedingly limited, the 
executive branch in civil affairs was looked upon primarily as the enforcer 
of law against ordinary lawbreakers. Local constables, sheriffs, and prose- 
cutors in the states, and federal marshals and district attorneys for the 
nation, would arrest and prosecute offenders. The ordinary courts would 
try them and send them to prison. The “executive power” of President and 
governor was the power mainly to see that the laws were enforced by these 
other officers. Little more was thought to be needed. 

What the framers of the early constitutions failed to foresee was the rise 
of a great array of new governmental services, requiring a considerable 
amount of expert knowledge to perform them, and involving the continuous 
adaptation of experimental legislation to new persons and situations. In 
short their conception of three separate and distinct departments of gov- 
ernment, legislative, executive, and judicial, was too limited and static. To 
meet" the needs of a rapidly changing society. Congress, the state legisla- 
tures and even city councils have had to enlarge the powers of their regu- 
lar executive officers and departments, and to create an extensive array of 
new governmental agencies. The latter vary considerably in form and in 
powers, more or less according to the functions that they have to perform. 
They are not strictly executive in the older sense, and the national Supreme 

^ See chs. 8, 9. 
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Court has described some of them, like the Federal Trade Commission, as 
‘'quasi-judiciah’ and “quasi-legislative” bodies. Some of the older execu- 
tive departments have also received their portion of these quasi-legislative 
and quasi-judicial powers, so that today there is a very considerable mixing 
of legislative, executive, and judicial powers in the hands of particular gov- 
ernment agencies that are normally thought of as belonging to the executive 
department. In the national government alone, for example, nine executive 
departments, about twelve so-called regulatory commissions, and a number 
of other agencies have considerable quasi-legislative or rule-making power.^ 
A number of these have also the quasi- judicial power to decide certain types 
of cases. 

Types of Administrative Agencies. If ordinary courts and legislative 
bodies are left on one side, the remaining agencies of government may be 
considered as being engaged mainly in executive and administrative work, 
with some admixture of legislative and judicial functions. For the purposes 
of this chapter these numerous and varied agencies may be grouped as fol- 
lows: (i) Chief executives, such as the President, governors, mayors, and 
city managers. They are at the top of the administrative hierarchy and 
have their powers in part from constitutions and other basic laws. (2) 
Ordinary executive and operating departments standing in the main close to 
the chief executive. (3) The so-called “independent regulatory commis- 
sions,” set up by legislative acts in most cases, and purposely kept as free 
as possible from the chief executive so that they can exercise quasi-legislative 
and quasi-judicial powers without undue executive interference. (4) Local 
law-enforcement officers and agencies, including prosecutihg attorneys, 
sheriffs, police, and constables, in many cases locally elected and thus politi- 
cally responsible to a local electorate. 

Sources of Administrative Powers. The highest of these authorities, 
namely the chief executives, obtain much of their authority from constitu- 
tions and other basic laws. Thus the “executive power” of the President 
is conferred on him by the Constitution, and is beyond the power of Con- 
gress to take away. It includes considerable ordinance- or rule-making 
authority over the national government departments.® Governors have as a 
rule very little rule-making power conferred on them by the state consti- 
tutions, and such is the case also with mayors and city managers. In all 
cases, however, chief executives have powers to appoint and remove impor- 
tant public officers and to direct their work. These powers, derived in large 

-See list in Report of the Attorney General’s Committee on Administrative Pro- 
cedure, entitled Administrative Procedure in Government Agencies^ Senate Document 
No. 8, 7 7th Cong., I St Sess., 1941, pp. 3-4. 

® See James Hart, The Ordinance Making Powers of the President. 



538 


ADMINISTRATION 


i 



part from constitutions and charters, are supplemented by increasingly 
broad delegations from the legislative branch. Other executive and adminis- 
trative agencies receive most of their authority from legislative acts. In 
theory such powers can be withdrawn at any time, but in practice this is 
rarely possible, so that there is a marked tendency toward the increase and 
accumulation of powers in the administrative branch. 

Classes o£ Executive and Administrative Powers, Despite the great 
range and variety of powers now vested in executive and administrative 
agencies, they may be classified and described as follows : 

1. The ordinary executive powers to carry out and enforce laws, including 
the arrest and prosecution of violators ; to operate government agencies ; to 
construct and maintain public facilities ; control personnel and equipment ; 
acquire lands and materials; and raise and spend money according to law. 
Some of this work is “ministerial,” involving little discretion, but there is 
always a good deal of room for choice and discretion as well. Even the 
policeman when making arrests must exercise will and judgment. 

2. The power to issue rules and regulations is usually called quasi-legisla- 
tive. Regulations issued by the chief executive, department heads, and 
commissions must, of course, conform to the laws and the constitution. 
They may relate to either the procedures and internal arrangements of the 
agency concerned, or to the rights of the public and of individuals outside 


the government, or they may cover both the officials and the public and 
their relations to each other. The effect of such regulations may be any one 
of the following: (a) to interpret the law with respect to particular cases; 
(b) to fill in details in the law; or (c) to change the law, when authorized by 
the legislative branch. The last might seem to be unconstitutional, but is 
legally possible, and is more common in England than here. In any case, 
valid regulations have the effect of law, and can be enforced by penalties on 
those who violate them. K general power of dispensing with the laws, that 
is, of setting them aside and refusing to enforce them, does not belong to 
the President or to other American executives. That power is one of the 
marks of a dictatorship. 

3. Powers to license and control belong to many agencies of 

government. To refuse a license, or to revoke one, is to bring a business to 
an end. Short of this, different agencies may stipulate the conditions for 
carrying on an enterprise, and keep close supervision over it. This is par- 
ticularly true in the field of public utilities where the regulatory agencies 
have power to fix rates, to set standards of service, to regulate accounting 
and business practices, and even to decide on issues of stocks and bonds. 

4. Powers to investigate and prosecute^ on their own initiative^ are pos- 
sessed by many governmental authorities. As to businesses and other mat- 
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ters under their control, they may send in investigators, call for the sub- 
mission of books and papers, and hold hearings to get at any facts they deem 
important. On the basis of their findings they may revoke licenses, issue 
new regulations,, order rate reductions, or even authorize prosecutions. 

$. To executive and administrative agencies is sometimes granted also the 
power to determine certain facts on the basis of which laws and regulations 
are to take effect. For example, the President and the Tariff Commission 
may, upon finding certain facts, increase or decrease the tariffs on specified 
classes of imports. State health authorities on finding certain facts as to 
stream pollution may order cities to establish sewage disposal works, or game 
and fish departments on making findings as to the supply of game may 
lengthen, shorten, or even cancel an open hunting season. 

6. The quasi-judicial powers previously mentioned include the hearing of 
formal complaints filed by any individual or corporation or by the regulatory 
body itself, against any regulated concern, for alleged violations of laws and 
regulations, and the right to decide such cases and to impose penalties or 
grant the relief prayed for. The Interstate Commerce Commission and state 
utility commissions hear many formal cases of alleged discrimination in rates 
and service, for example, while the Federal Trade Commission decides cases 
of alleged ^^unfair competition.’’ 

No one who believes in the preservation of personal rights and democratic 
liberties can view lightly these great increases in the powers of executive 
and administration agencies. In addition to the internal controls, by which 
higher executive officials may overrule those below them, there is unques- 
tioned need for a series of external controls by which the public can directly 
or through legislative and judicial agencies keep the government within rea- 
sonable bounds. This applies to chief executives, to agencies under their 
immediate control, to so-called independent agencies, and so on down to 
local law-enforcing officers. In practice there are three groups of such 
checks or controlling devices, the judicial, the legislative, and the popular 
or political, all directed at the executive and administrative agencies of 
government. 

JUDICIAL METHODS OF CONTROL 

Those who favor a greater measure of judicial control over administrative 
agencies have in recent years been very insistent in their demands. They 
have been especially alarmed at the tendency in the national government to 
confer legislative, executive, and judicial powers upon the same agency, 
whether department or independent commission. Some agencies, they point 
out, can make rules, enforce them, and punish persons for violating them. 
It seems like the negation of the separation of powers, and a threat to per- 
sonal rights, that the same agency should be not only legislator, but also 
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^'prosecutor, jury and judge.” This is pictured by some as ''The New Des- 
potism,” and “Bureaucracy Triumphant.” ^ 

Control over Administrative Legislation. Careful studies made of this 
problem reveal that the evil is not nearly as great as was supposed. A com- 
mittee of the American Bar Association, after careful consideration, stated 
that “with respect to combinations of legislative and executive power, a rigid 
application of the separation-of -powers doctrine is neither possible nor de- 
sirable. A wide latitude must be allowed to Congress, subject, of course, to 
the underlying purpose of the constitutional limitation.” ® In short, the 
granting of sub-legislative powers to the executive and to administrative 
agencies is unavoidable. 

It is safe to go farther than this committee did and to say that adminis- 
trative legislation (sub-legislation, rule making, ordinance making, or what- 
ever it may be called) has certain very real advantages over legislation 
passed by the ordinary legislature for a great many purposes. It saves the 
time of the legislature, thus enabling it to devote more time to important 
questions of policy. It is enacted by those who have special knowledge of 
the subject, and who have no local or special interests to serve. When prop- 
erly authorized, administrative rules can be issued at any time, as a routine 
matter, without the necessity of calling together a large and expensive legis- 
lative body. Being put into force by those who are responsible for seeing 
that it works, administrative legislation can and will be changed more easily 
if it proves to be ineffective, whereas legislation on the ordinary statute 
books, even when it proves to be detrimental to public interests and to good 
administration, cannot easily be altered. 

Nevertheless, under the widely debated Walter-Logan Bill of 1939 ® it was 
proposed not only that there should be notice and hearing for those con- 
cerned before any administrative regulation is adopted, but also that there 
could be direct appeal to the Court of Appeals for the District of Columbia 
on the validity of any regulation for 30 days after its adoption. This right 
of appeal was to be in addition to all existing rights to raise the question 
of validity in cases before the courts. In effect this would have permitted 
a single private litigant to hold up the action of government, even though 
he had no real case, and the courts would have served even more than today 
as another branch of the legislature. Those who opposed the bill pointed 
out how seriously this procedure would delay and disorganize federal admin- 

^Lord Hewart, The New Despotism; Carleton Kemp Allen, Bureaticracy Trium- 
phant; James Beck, Our Wonderland of Bureaucracy. 

® American Bar Association, Report of the Special Committee on Administrative 
Law (193s), P- 260. 

*See F. F. BlacMy and M. E. Oatman, Federal Regulatory Action and Control^ 
PP* Other bills of similar import have appeared since the Walter-Logan Bill 


ADMINISTRATIVE POWERS: THEIR LIMITS 541 

istrative procedures. A different and earlier proposal was to require all 
federal administrative regulations to be checked for legality and consistency 
by a single agency close to the President, such as the Budget Bureau, and to 
require publication of such regulations before they take effect.’’ To a large 
extent these procedures are already being followed.® 

Judicial Review o£ Administrative Decisions. Toward the delegation 
of judicial powers to administrative authorities, the committee of the Ameri- 
can Bar Association previously cited was far more severe. It argued that 
“the prosecutor-judge combination should, so far as possible, be done away 
with (i) by segregating the judicial functions now exercised by administra- 
tive agencies and placing them in an independent tribunal and (2) where 
that is not feasible, by providing for review of the facts (as well as the law) 
by an independent tribunal.” ® When a private individual, a corporation, or 
an officer of the tribunal itself complains against anyone before an adminis- 
trative tribunal like the I.C.C. or the NLRB, there is certainly a chance that 
the tribunal will be biased and that it will not do absolute justice in its de- 
cision. When a citizen importing goods contests the valuation put upon his 
goods by an appraiser, the Customs Court may be too much inclined to 
uphold the appraiser. Assuming that there is a real danger here, several 
different proposals for improvement have been made, (i) One is to divide 
each regulatory commission into two parts, one administrative, to be at- 
tached to a regular government department, and the other judicial, to be 
an independent tribunal to decide all legal controversies.^® The latter would 
become a sort of special court. (2) A second proposal, embodied in the 
Walter-Logan Bill, was to set up such a tribunal in each regulatory field, 
and also to permit immediate appeal to the regular courts against every 
decision rendered by such a tribunal. No administrative order or decision 
would have had finality. (3) A third proposal is to leave matters much as 
they are now but to provide for the national government (and perhaps in 
time for each state) an administrative court composed of lawyers and others 
who are expert in administrative fields, to serve mainly as a court of ap- 
peals from all judicial decisions by executive and administrative agencies.^^ 

These proposals assume either that administrative authorities today are 
abusing their quasi- judicial powers, or that there is inadequate provision 
for appeal from their decisions. Both of these propositions contain some ele- 

^ President’s Committee on Admin. Management, Report with Special Studies ^ pp. 

313-55. 

^ Federal Register is the organ in which national administrative regulations are 
now published. 

® Report cited in footnote 5, above, p. 225. 

See Report of President’s Committee, cited in footnote 7, p. 207-43. 

Blachly and Oatman, 0^. at, footnote 6, pp. 264-66, 349-56. 
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ments of truths enough to make the new proposals plausible. It is certainly 
true, also, that where a number of administrative bodies, whether in nation 
or state, act upon similar matters, they do not always follow the same rules 
or reach the same conclusions. In order to bring about better standards 
and more uniformity in administrative adjudication in the national govern- 
ment it has recently been proposed that an “office of federal administrative 
procedure” be established to give continuous study to the problem.^- It is 
generally agreed that absolute uniformity is neither possible nor desirable. 

Furthermore there is already, both in national and state governments, 
very extensive provision for judicial review of administrative and executive 
actions. Wherever substantial personal rights are involved in a real con- 
troversy between parties, the courts generally have jurisdiction to hear and 
decide finally the issues involved. Wherever this is not true, no one should 
object to legislation to make it true. To supplement this review, there is 
also unquestioned need for a competent person or hearing agency within eacb 
administrative agency, and a procedure that allows due notice and hearing 
to the persons involved. These are matters to be worked out for each ad- 
ministrative agency in accordance with its peculiar problems. To citizens 
interested in protecting their own rights against executive officers and ad- 
ministrative agencies, the courts stand primarily as the authorities that have 
the power to issue writs of injunction and prohibition against officials who 
are about to violate private rights, writs of mandamus to compel officers to 
perform their duties, and writs of habeas corpus to release a person from 
custody at least long enough to permit his case to be heard by the judges.^® 
In many cases the procedure is a simple appeal to the courts from adminis- 
trative action. 

It should be noted, however, that some of the “great writs” are not avail- 
able against the highest officers of the government. The President cannot 
be either enjoined by the courts from doing what he considers his executive 
duty, nor be commanded by them to do what somebody else thinks he should 
do. Similarly the governors of the states, having largely discretionary pow- 
ers, and not merely ministerial or non-discretionary ones, cannot be sub- 
jected to the court order of mandamus in most instances. The high degree 
of immunity from interference by the courts that is enjoyed by the Presi- 
dent and to a considerable degree also by the governors, is not shared by 
other executive officers or by boards and commissions. Thus the work of 
regulatory bodies is constantly being delayed, obstructed, and even set aside 
by action of the courts at the behest of interested individuals and corpora- 
tions. In many cases the statutes make the decision of the administrative 

See Report cited in footnote 2, above, ch, VIII. 

Seech. 18. 
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authority final as to the ''iacts” in the case, reserving only questions of 
'law” to be tested in the courts, but in practice the line between these two 
is not clear. 

Proceedings Against Officials for Crime. In some cases it is not a 
mere question of protecting a private right against official action, but of 
bringing punishment upon officers for positively illegal and even criminal 
actions, detrimental to the entire public. When charges of illegal or cor- 
rupt official action are being made, the judges of federal and state district 
courts are obligated to instruct grand juries to consider them. Grand juries 
are bodies of citizens without special qualifications for investigating the con- 
duct of public affairs. Their essential duty is to bring indictments against 
those who have violated the criminal law, and thus to set in motion the ma- 
chinery of prosecution and trial which may result in the conviction of the 
criminal. Where public officers are concerned, conviction usually results in 
removal from office as well as other punishment. Thus the grand jury, as 
an arm of the courts, must be accounted as of considerable importance in 
judicial control over the executive in state anjl local governments, but it is 
from this point of view less important in the national administration. 

LEGISLATIVE CONTROLS OVER ADMINISTRATION 

The people have also their elective legislative bodies to keep watch on 
the executive, and to control the administration in the public interest. Con- 
gress, the state legislatures, and city councils all have certain powers of the 
utmost importance over executive officers and administrative agencies, (i) 
First comes control through legislation over the organization and powers of 
administrative agencies of all kinds. Sometimes legislatures abuse this 
power by legislating in such great detail as to tie the hands of administrators 
unduly. (2) Next comes control over finance, including all appropriations 
and tax levies that supply the funds needed by the administration. (3) 
Then, too, legislatures have the power to audit all expenditures and other 
financial transactions of public agencies, and (4) to investigate any and 
every aspect of administrative action. (5) Finally there is a certain power 
to remove public officers from President and governors down, by impeach- 
ment or some similar process. 

Impeachment of Officers. Considered as a complete procedure, impeach- 
ment may be defined as the power and method of ousting high officials from 
office by action of the legislature. It usually consists of two stages, the 
bringing of charges, which is the impeachment in the strict sense; and the 
trial of the case, with the resultant verdict, which if successful results in 
removal from office. The provisions for impeachment in the national Com 
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stitution which are followed rather closely in state constitutions, and to a 
much smaller extent in city charters, read as follows : 

The President, Vice-President, and all civil officers of the United States shall 
be removed from office on impeachment for and conviction of treason, bribery, 
or other high crimes and misdemeanors. (Art. II, sec. 4.) The House of 
Representatives . . . shall have the sole power of impeachment. . . . (Art. I, 
sec. 2, par. 5.) The Senate shall have the sole powder to try all impeachments* 
When sitting for that purpose, they shall be on oath or affirmation. When the 
President of the United States is tried, the Chief Justice shall preside; and no 
person shall be convicted without the concurrence of two thirds of the members 
present. Judgment in cases of impeachment shall not extend further than to 
removal from office, and disqualification to hold and enjoy any office of honor, 
trust, or profit under the United States; but the party convicted shall, neverthe- 
less, be liable and subject to indictment, trial, judgment, and punishment, 
according to law. (Art. I, sec. 3, pars. 6, 7.) 

Impeachment Procedure in Congress. When charges are reported to 
the House of Representatives against any person subject to impeachment, 
that body may on the motion of a member appoint a select committee to 
investigate the charges, or assign the task to some standing committee, 
t After conducting its inquiry, such committee either formulates and votes a 
series of charges, or drops the matter. Sometimes the officer being investi- 
gated resigns at this stage, and nothing more can be done except through 
regular criminal prosecution by the proper authorities. If there is no resig- 
nation, the committee reports its charges to the House, wffiich passes on 
them by ordinary majority vote, and if the charges are approved, in the 
form of articles of impeachment, a committee of managers is appointed by 
the House to prosecute the case before the Senate, and the latter body is 
notified. The Senate then votes to hear the charges, and later on a regular 
trial is held. At the end the Senate must vote, and a two-thirds vote of 
those present is necessary to convict. 

Impeachments in Practice. While this power of impeachment is un- 
doubtedly a necessary one for use in unusual cases, it is obviously a cumber- 
some method of achieving the desired result of removing officers who have 
been guilty of criminal conduct in office, or of conduct or official acts detri- 
mental to the public welfare. In the national government it has been car- 
ried to the point where the House voted articles of impeachment only thir- 
teen times, with only four convictions. Ten of these cases affected federal 
judges ; one a President, Johnson ; one a Secretary of War ; and one a Sen- 
ator (in which case expulsion from the Senate ended the matter). Only 
four persons, all judges, have been removed from office in this way. In the 
states the record is somewhat the same. Very few governors have been 
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successfully impeached. With their short and infrequent sessions, state leg- 
islatures are even more handicapped than Congress in the use of the im-** 
peachment power. 

As already stated, some city councils have the power conferred on them 
by charters to remove city officials, but there is no uniformity in such pro- 
visions. Some courts have held that a council has this power even though 
not expressly stated in the charter or laws, but others hold to the contrary ; 
and it is usually held that where the charter provides some express method 
of removal other than by council action, that method controls and excludes 
removals by the council In cities, as in states, there has apparently been 
little use of this power of the legislative body to remove elective executive 
officers. The same cannot be said of appointive officers under the council 
City managers, who are the direct appointees of the council under the coun- 
cil-manager form, have often been removed, and in cities where the council 
appoints various department heads, removals have also been frequent. These 
are, of course, cases of ‘^^responsible government,’’ i.e., executive responsibil- 
ity to the legislative branch. 

POPULAR CONTROLS OVER THE EXECUTIVE 

Direct Election of Executive Officers, The theory of direct election 
of executive officers is that the voters will choose only those who are able 
and honest and who have the public welfare at heart ; that direct popular 
election will keep executives in sympathy and in close touch with the peo- 
ple; and that unfaithful, arrogant, and inefficient servants will be defeated 
when they come up for re-election. Certain features of this theory call for 
discussion, (i) The basis on which the parties nominate and the voters elect 
men for high executive office have as a rule less to do with executive or ad- 
ministrative ability or experience than with popularity and general policy. 
If administrative ability were given much weight, fewer men of wholly un- 
known abilities would be chosen governors and mayors. (2) During the 
elected executive’s term of office the voters have little or no control over his 
official actions. (3) The more executive officers are elected by the voters, 
the more disunited will the administration be. Any attempt to elect all im- 
portant boards and department heads would result in a hopelessly long bal- 
lot, total inability of the voters to choose with discrimination, and the trans- 
fer of the real power over the administration to the party leaders or bosses 
behind the scenes. (4) As if in recognition of the inability of the voters 
themselves to control the executive in financial matters many state constitu- 
tions and the charters of the larger cities provide for the election of a con- 
troller or auditor who is to pass upon the legality and the propriety of ex- 
penditures, independently of the executive. Treasurers, also, are commonly 
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popularly elected. One officer is elected to do the work, and another is 
elected to watch him. (5) Popular election of executive officers provides no 
protection for minorities, or for individuals. It is the majority, or the ma- 
jority party, to whom the executive feels responsible. 

Despite these limitations popular election of executive officers, when 
considered on a comparative basis with either (a) dictatorships, in which 
there is no direct popular control or selection of executives, and in which 
personal rights are in constant danger of destruction, or (b) other demo- 
cratic forms, like the cabinet system, in which chief executives are not di- 
rectly elected by the entire voting body, much can be said in favor of the 
American system. The Presidents of the United States in the past 150 years 
do not suffer greatly by comparison with British prime ministers, nor do 
American state governors seem to be, on the whole, any less able or con- 
scientious than the prime ministers of the Canadian provinces. 

Through the election of chief executives who in turn appoint department 
heads, the voters exercise also a real control over such executive agencies. 
On the other hand, popular control of the chief executive does not mean 
similar control over all administrative bodies. Congress and state legisla- 
tures have set up many regulatory agencies and even administrative boards 
in such way as to free them from executive control, and hence to make pop- 
ular control even more limited. 

Recall o£ Public Officers. The recall of public officers, long advocated 
by democratic theorists before it was actually instituted, was introduced 
among cities in this country by Los Angeles in 1903, and among states by 
Oregon in 1908. It is authorized now in about a quarter of the states, mostly 
in the west, and some hundreds of cities, especially in those having charters 
of recent date. Its principal use has been in connection with such executive 
officers as governor and mayor. The power may be defined as that of a given 
percentage of the voters to demand an election for the removal of an officer 
before the end of his term, and to have him removed if the proper majority 
so vote at the election. Usually the constitutional and statutory provisions 
call for a petition of 25 per cent of the number of voters who voted for all 
candidates for the particular office at the last election. At the recall election 
that follows, rival candidates may file by petition, and run against the in- 
cumbent, the highest candidate winning ; or there may be two separate votes 
provided for on the same ballot : (i) Shall the incumbent S— be removed 
from office? and (2) In the event that he is removed, which of the follow- 
ing candidates shall succeed him ? A -, B— — C— , etc. ? 

While the possibility of a recall hangs as something of a threat over elec- 
tive officers, and may thus have some moral effect on them, in actual use it 
has achieved relatively little. A governor of North Dakota was removed 
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some years ago, and several mayors of important cities have also been re- 
called, but these effective uses are too rare to be of any great significance. 
In many cases the recall movement is begun by the ‘'outs’' who have parti- 
san reasons for desiring the ouster. It is policies and partisanship that are 
usually involved rather than official misconduct or inefficiency as an admin- 
istrator. In short, the recall does not give assurance of the election of a 
better executive, or point the way to improved administrative practices. 
Where actual malfeasance in office is charged, there should be simpler and 
more judicial ways of removing the executive than the clumsy method of 
popular petition and election with all the accompaniments of an election 
campaign. As a rule, also, the recall does not apply to appointive adminis- 
trative agencies, either state or local, and it has not been introduced at all 
into most of the cities and states, or into the national government. 

While the foregoing summary of controls over executive and administra- 
tive agencies in the United States has covered many things, there are others 
such as public opinion, the newspapers, the party system, and democratic 
methods of recruiting civil servants that also operate to keep this branch 
of government in harmony with public interests. Reference should also be 
made once more to the important ways open to the individual of enforcing 
his rights against government discussed in Chapter i8. Indeed it is doubtful 
whether any political system in the world ever provided so many means of 
protecting private rights and public interests against encroachments by 
those who govern. 
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33e PUBLIC SERVICE PERSONNEL 


T his chapter will deal primarily w^ith the executive civil service in na- 
tional, state, and local governments, but at the outset it will be well to ^ 
get a broad view of all the personnel engaged in the processes of govern- 
ment and administration in the United States. A summary of official infor- 
mation in 1940 showed 4,500,000 persons then employed in government serv- 
ice of various kinds.^ This prewar figure included the defense forces and 
many elective officers, but omitted perhaps a half million or more unpaid 
local elective officers. By the middle of 1945, just before V-J Day, the 
total of government employment (excluding the fighting forces but includ- 
ing all civilian employees such as those in government arsenals along with 
all other civilian employees and officers, national, state, and local) had risen 
to about 7,800,000, of whom about 1,000,000 were teachers in public schools, 
colleges, and universities. This wartime peak of public employment throws 
every previous figure very far behind. Demobilization and reconversion 
will greatly reduce it, but a return to 1940 figures is not in the cards. Upon 
the honesty, ability, and industry of these millions of public workers de- 
pends in large measure the welfare of the American people and the progress 
of democratic government. 

Definitions, This chapter’s title, public service personnel, is intended 
to be broad enough to cover all persons engaged in the work of national, 
state, and local governments, whether elective or appointive, and whether 
in the legislative, administrative, or judicial branch. As a rule in discussions 
of this kind the term civil service or executive civil service is used to desig- 
nate the entire body of persons connected with the executive or administra- 
tive branch of government as distinct from (a) the legislative and judicial 
branches, and (b) the military service, or the fighting forces of the military 
departments. Because the great movement to eliminate the spoils system 
from the civil service was called civil service reform, many persons simply 
dropped the word reform, and began to think of the method of choosing 
persons by examination as civil service. This somewhat inaccurate use of 
the latter term persists in many places, although if would be better to desig- 

Civil Service Agencies in the United States: A xg4o Census, Pamphlet No. 16 of 
Civil Service Assembly of the U. S. and Canada. July, 1940. See also U. S. Bureau 
of the CemuSy Public Employment in the United States: ig^x ; dnd ibid,, Government 
(quarterly), 2d quar., 1945. 
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nate all modes of selection on the basis of fitness and without regard to d 
as the merit system.^ In some quarters the term bureaucracy is used to refer 
to^ the executive civil service, but because of its somewhat opprobrious im- 
plications the word will not often be used here. 

In a legal sense all direct servants of the public can be classed as officers 
and employees.^ An officer is one whose position in the public service has 
been created by law rather than by contract, and who is empowered while 
m that position to participate in the making, application, or enforcement 
of the law. An employee, on the other hand, is one who is hired by some 
officer or official body to do some necessary work, but -whose position is not 
designated or given any power or responsibility by the law The officer is 
responsible for what the employee does. Generally, therefore, employees 
occupy legally lower ranks than officers. School board members for ex 
ample, are officers; the superintendent of schools under the board may also 
be an officer; but the teachers, the clerks, and the. janitors in the schools 
are usually employees. Employees will either have contracts of employment 
oral or wntten, or they may be simply paid and employed from day to day’ 
and be laid off when not needed. Government contractors need to be distin- 
guished from both officers and employees. They are persons who agree for 
a certain price to do some particular task such as to build a warship pave a 
street, or draw a set of building plans. Contractors do not hold any’regular 
position with the government concerned, either as officers or employees. 
When their contracts have been completed their special connection with the 
government ceases. They may in turn employ hundreds of workmen, but 
these also are not employees of the government, and are not entitled to any 
of the pmsion or other rights conferred by law on public servants. 

Creation of Offices and Employments. Congress has the unquestioned 
power to create such offices and employments in the national service as it 
deems necessa,ry and proper. When it comes to filling these positions, how- 
ever, It is limited by the clause granting the appointing power to the Presi- 
dent, except that Congress may by law “vest the appointment of such inferior 
officers, as they think proper, in the President alone, in the courts of law, or 
in the heads of departments.” ® For this purpose, boards, commissions, and 
other agenaes in the government are considered as the equivalent of heads 
of departments, so that they may also be authorized by act of Congress to 
appoint their own subordinates. The estabhshment of any reasonable type 


Supreme Court has developed somewhat different definitions of officer and 
^ffioyeem the national service. See United States n. Germaine (1879), 99 U. & 
S08 and Bumap v. Umted States (1920), 252 U. S. sia. 

U. S. Const., Art. II, sec, 2, par. 2. 
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of examination, as well as other reasonable qualifications, is undoubtedly 
within the powers of Congress. 

The state governments may also create offices and emplo3nnents, both for 
the state and for the local services, but they are frequently bound by require- 
ments that certain state and local officers must be elected rather than Ap- 
pointed and that others shall be appointed by the governor with senate 
consent. In five states — New York, Ohio, Colorado, California, and Michi- 
gan — -the constitutions provide that state appointments be made according 
to merit.^ The Colorado, California, and Michigan provisions are substan- 
tially self-executing, so that the legislature would have difficulty in provid- 
ing for any other method of appointment. 

Local governments, with the exception of the larger cities, generally lack 
the power to create any new offices, but they may usually increase and 
decrease the numbers of their employees according to need. The New York 
and Ohio constitutions require local units to use the merit system of ap- 
pointment ; in other states the legislature lays down whatever rules there 
are respecting methods of local appointment. Thus the responsibility for 
improving methods of state and local appointments rests squarely upon the 
state legislatures. 

Main Classes of Public Positions, The great multitude of public posi- 
tions in the United States may be classified from several points of view, 
(i) In a democracy such as this there are no hereditary offices, and public 
positions may not legally be bought and sold. There remain then two prin- 
cipal types of positions according to the methods by which the positions 
are filled : popular election and appointment. Over a million public posi- 
tions, mostly in local government, are filled by election. (2) With respect 
to pay some positions are wholly unpaid or honorary, some are paid for only 
part-time or occasional service, and others are paid for full time. Most of 
the unpaid positions are in local boards and councils. The hundreds of 
thousands of citizens who fill these unpaid posts and carry on important 
traditions of democracy have received too little attention from writers on 
government. 

The more than four million posts filled by appointment before World 
War II may be further classified and estimated as follows: 

Positions Not Under Regular Merit System. 

I. Teachers in the public schools, selected on the basis of their teaching 
certificates— well over 1,000,000. They are not under the ordinary 

^Constitutions of New York, Art. V, sec. 6; Ohio, Art. XV, sec. 10; Colo., Art. 
XII, sec. 13; CaHf., Art. IV, XXIV; Mich., Art. VI, sec. 22. The 1945 Constitution 
of Missouri requires the merit system for all employees in the state’s eleemosynary 
and penal institutions and highway department. 
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civil service laws and do not as a rule take special examinations to obi 
tain their positions. 

2. Officers and employees of legislative bodies and of courts, appointed 
usually without merit examination — about 75,000. 

3. Unclassified positions in the national executive civil service (1940) — 
275,000. 

4. State and local administrative positions not filled through ordinary 
merit system — 650,000. 

Total positions not under regular merit system about 2,000,000. 


Positions Under Regular Merit Systems. 

1. Classified service of the national government, 1940 725,000 

2. Classified service of state governments, 1940, about 275,000 

3. Classified service of local governments, 1940, about 700,000 

about 1,700,000 


Growth o£ Merit System. These estimates are believed to be conserva- 
tive and they fall below the estimated totals of public personnel. They 
show a very considerable increase in recent years in the numbers under the 
merit system. There has been a corresponding marked increase in the num- 
bers of public personnel agencies and in governmental units that operate 
under modern civil service laws. Since 1936 the number of states having 
state-wide merit systems has increased from 9 to 21, and such ssrstems are 
now authorized by law in several others. Local governments have made 
similar great advances, especially through the creation of many urban fire 
and police civil sendee commissions, and under pressure from the national 
government most states have set up special merit systems for their social 
security departments. Thus in 1944 it could be reported that approximately 
1,180 governmental jurisdictions operate merit systems, of which 936 are 
cities and 184 counties. 

Development o£ Public Personnel Policy, Behind this notable demo- 
cratic achievement in setting up merit systems lies a long history of struggle 
to improve the public service. The story of the fight against the spoils sys- 
tem, the system whereby victorious political parties turned experienced men 
out of office in order to fill their places with their own party workers, has 
often been told in terms of the national government. It is a sort of St. 
George and the dragon story, in serial form, and still unfinished, that could 
be duplicated with only slight variations in every state and large city or 
county. President Andrew Jackson and the machine politicians appear 
usually in the role of the arch-enemies of government by merit, and certain 
later Presidents and the National Civil Service Reform League as wielders 
of the sword of righteousness that delivers the first effective thrust against 
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the wicked system of spoils.' The fact that the story is not fully repeated 
here does not mean that it is not important, but simply that it is not present 
government. 

Fifty years after President Jackson, Congress in 1885 passed the Pendle- 
ton Act, the basic law upon which the merit system in the national govern- 
ment still stands.® New York enacted the first important state civil service 
reform act in the same year, and Massachusetts followed the next year. 
Progress was slow and difficult, but in 1894 New York wrote the merit sys- 
tem requirement into its constitution, and soon various legislatures enacted 
merit system laws for certain large cities. In the national government Presi- 
dents Cleveland and the two Roosevelts in particular used their power to 
extend the merit plan to additional classes of positions, thus narrowing the 
field for patronage and the spoils system. 

During the generation after 1883 the merit system did not spread like 
wildfire, but something perhaps more important took place. The drive 
against the spoils system was essentially negative, like ^^getting out the ras- 
cals.” A more positive approach to the personnel problem of government 
was needed and soon began to appear. New developments in the study of 
psychology, personnel management, and public administration induced stu- 
dents and administrators with vision to think less of eliminating spoils and 
more of improving the civil service constructively through better methods 
of testing, rating and selection, and through building up morale. This trend 
coincided with the general shift of government policy from laissez faire to 
a philosophy of government as a positive and active instrument to improve 
social conditions. As a result the political drive for ^‘civil service reform” 
was supplemented by the new emphasis of the experts on scientific ^^public 
personnel administration.” 

This movement had gone far enough so that when the great depression, 
the New Deal, and the helter-skelter creation of new social services and 
government agencies threatened a return of the spoils system, the public re- 
action was so strong that a new drive for the merit system at all levels of 
government achieved surprising results. Indeed the years since 1935 have 
seen a more rapid and widespread adoption of the merit system than any 
equal period of American history. The extension of the system “upward, 
outward, and downward” as recommended by the President's Committee on 
Administrative Management has been achieved not only in the national 
government, but in many state and local governments as well. The recently 

® See the works of Carl R. Fish, William D. Foulke, and Frank M. Stewart cited in 
the references at the end of this chapter. 

« U. S. Code of Laws, Title 5, ch. 12; also issued by the U. S. Civil Service Com* 
mission in CivU Service Act and Rules, 
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enacted Ramspeck Act opens the door to Presidential extension of the merit 
system to practically all positions in the national government where Senate 
approval for appointments is not required.^ 

The remaining proponents of the system of spoils and patronage in public 
employment are rather well known. They include certain machine Llid- 
cians and party workers who cannot get public employment on the basis of 
merit alone, or who feel that they need to have jobs to distribute to retain 
the support of party workers; underworld and criminal elements who wish 
to control the government especially in matters of law enforcement- and 
scattered businessmen and other individuals who fear the results of govern- 
ment becoming highly efficient. In general these elements are in retreat 
but they frequently win rearguard victories. ’ 

_ Polls of public opinion reveal that the great majority of citizens believe 
m the merit system of selecting and retaining public employees. Just how ' 
far the system should be extended still remains a question for practical judg- 
ment.^ To have effective party government and to enable the victorious 
majority to achieve a change in public policy when desired, the winning 

par y s ou d be able to fill at least the principal policy-making offices of the 
government. ^ 

ADMINISTRATION OF THE MERIT SYSTEM 

In 1940 over 700 separate civil service agencies served nearly x.ioo dif- 
feent governmental jurisdictions in the administration of merit system laws. 
Most of these agencies have been patterned after the United States Civil 
Service Commission This body consists of three persons, of whom one is a 
wom^, appointed by the President with the advice and consent of the 
Senate, without a specified term of office. Not more than two are to belong 
to one political p^ty, but partisanship in fact plays little part in the com- 

® “Executive Director and Chief 

toe United States and the territories. The defense and war emergency of 
ecent years tremendously increased the commission’s work of finding suit- 
government employment. In cooperation with the Liaison 
f the defense units, the commission gave all defense 

needs for personnel priority over other demands.® 

State and municipal personnel agencies are in most cases organized on the 
same lines as the national civil service commission. There are usually three 
members, with overlapping terms of a specified number of years, appointed 

' Act of Nov. 26, 1940, 54 Stat. at Large, ch. 919. 

Service,” i Public Admin. Rev... 
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by the chief executive (governor or mayor) with senate or council consent. 
As a rule not more than two may be members of the same political party. 
In Maryland there is a single director of personnel, appointed by the gover- 
nor without senate confirmation, while several other states with merit sys- 
tems also have single individuals in actual charge of the work. In only 
a few other states are salaries paid sufficient for full-time service. Two of 
the best commissions, those of California and Wisconsin, are paid on a per 
diem basis, the theory being that a full-time executive officer should handle 
the work and the commissioners only keep control. The Tennessee Valley 
Authority, and a few large cities, such as Cincinnati and St. Paul, also have 
single personnel directors. 

Naturally, the state and municipal personnel agencies do not have as large 
staffs or as ample budgets as the national body. Indeed, one of their great 
difficulties is that of getting adequate appropriations, sufficient to enable 
them to do their work well. In some states antagonistic legislatures have 
even cut off the appropriations entirely, leaving the commission as but a 
name. Good personnel service costs money, and is undoubtedly a good in- 
vestment, but since it results in reducing patronage, and since the value of 
the service cannot be exactly measured, legislators in states and cities at 
times find plausible reasons for reducing or eliminating the appropriations. 

Powers and Duties o£ Personnel Agencies. The legal powers and du- 
ties of the commissions relate to a number of different phases of the person- 
nel problem, such as (a) recruitment, including examinations, (b) the classi- 
fication of positions for examination purposes and in some cases for the 
setting of salaries, (c) regulation of promotions, suspensions, and dismissals, 
(d) regulation or prevention of political activity, (e) the keeping of service 
records and efficiency ratings, (f) regulation of sick leaves, vacations, hours 
of work, etc., (g) in some cases accident compensation and retirement provi- 
sions, and (h) in a few cases, training of personnel in the service. They are 
empowered to make rules for these purposes, although in the national service 
the President must approve and is the one who actually issues the rules, 
while in some state and municipal services also there is some outside check 
on the rules made. 

Differences in the powers and position of personnel agencies result in 
part from differences in theory. One theory is that the personnel agency is 
merely an arm of the executive, and that it should be fully under executive 
coiitrol, so that responsibility may be fully centered in the executive. To 
some extent this was true in the national government, in the state of Mary- 
land and in some council-manager cities. The other theory is that the per- 
sonnel agency should be a check on the executive, to prevent spoils appoint- 
ments and other violations of the merit principle. This theory is commonly 
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held in state and local government. It cannot be worked out fully, how- 
ever, for the simple reason that the chief executive usually appoints the 
commissioners and thus gains some control over them. 

Position Classification. Before examinations can be prepared for differ- 
ent positions, it is necessary to have a good description of the duties to be 
performed, and a classification of positions according to duties and responsi- 
bility. The classification is important, also, for making salary and wage 
scales that will reward persons according to the nature and importance of 
the work they are doing, and for arranging lines of promotion from the 
least difficult and least responsible positions in any class up to the highest. 
For this reason civil service laws generally impose on the personnel agency 
the duty of making job analyses, and a classification of positions. In the 
terminology of the national civil service the classified service means 
that part that is under the merit system, whether an actual classification 
according to duties has been made or not. In fact many positions in the 
classified service are not classified as yet. The unclassified service consists 
of the officers and employees in the executive branch who are not under the 
ordinary civil service law. The President has power to transfer various 
groups of employees from the unclassified to the classified service by execu- 
tive order. 

The duty of classifying positions according to their duties and responsi- 
bilities entails very thorough studies of the different positions. The national 
civil service commission was for years unable to do this properly, and in 
1923 Congress created a Personnel Classification Board to undertake the 
work. The task was later transferred to the Civil Service Commission. The 
services in Washington have in the main been classified, but those outside 
have been classified only in part. In the states and cities it has been cus- 
tomary, where the civil service authority was itself unable to make the 
classification, to call in some group of outside experts to make the study, 
and to report their proposals and findings to the commission. 

Recruiting Functions of Personnel Agency. The civil service commis- 
sion as a separate agency or department of the government has usually the 
power to appoint the personnel on its own staff. Other appointments in the 
civil service are made by the chief executive, by the heads of the depart- 
ments concerned, or by other legally authorized officials. The function of 
the personnel agency in connection with recruitment outside of its own staff 
is that of examination, the creation of eligible registers, and the certification 
to the appointing officers of the names that stand highest on the lists. The 
common requirements for appointment under the merit system, aside from 
the essential one of a high place on the eligible list, are usually (a) citizen- 
ship and loyalty, (b) local residence, and (c) in some cases age. In connec- 
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tion with its examinations of applicants the personnel agency usually checks 
up on these matters, and also on the matter of health and character. 

Local Residence Rules. Local residence rules, as applied in many state 
and local governments, stand in the way of a career service in many types 
of work. Even under the merit system it is the exceptional case where a 
person can transfer from one city or state to another. In the national service 
the local residence rule takes the form of an apportionment; the depart- 
ments in Washington are required to make their appointments, as far as 
possible, from the various states in proportion to the population of such 
states. This cannot always be done, however, since the numbers of names 
on the eligible registers are not in that proportion. Even states as near 
Washington as Pennsylvania, New York, and Ohio are often below their 
quotas, while Maryland, Virginia, and the District of Columbia usually are 
above. 

Age Limits in Recruiting. Age limits are important in some types of 
service, as in police, where young men are greatly to be preferred as recruits. 
Age limits for appointment have, therefore, been introduced in some cases, 
but in recent years there has been tremendous protest against this. When 
the depression threw out of work hundreds of thousands of middle-aged per- 
sons, and private industry was slow to re-employ them, it seemed especially 
hard that the government, too, should put up bars against employing men 
and women of 45, 50, and more years. As a result the national authorities, 
and to a great extent the state and local personnel authorities as well, had 
to relax their rules, and to admit persons of middle and upper ages. This 
and the veterans’ preference regulations obviously work in the same way, 
since the men who served in the first World War, 1917-1918, and who were 
then mainly between 18 and 35 years of age, are now at or past middle 
age. The employment in the next few years of tens of thousands of young 
men and women returned from war service will temporarily shift the 
average ages in public service once more to lower levels. 

Nature of Examinations. Most of the examinations conducted by civil 
service authorities are of the open competitive, assembled type. This means 
that there is open competition among all who take the examinations, and 
that all takers are examined while assembled together in one place. In the 
national service this means, of course, that the examinations for a particular 
type of position are given throughout the country on the same day, and that 
the applicants are gathered in rooms in the post offices and federal buildings 
of the larger cities. There are some 700 cities in which examinations may 
be held for the national service. 

The Pendleton Act set the standard as to the types of examination to be 
given, in the following words : “Such examinations shall be practical in their 
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character, and so far as may be shall relate to those matters which will fairly 
test the relative capacity and fitness of the persons examined to discharge 
the duties of the service into which they seek to be appointed.” Most city 
and state civil service laws use much the same words. The basic idea is fbg t 
there is need of different kinds of specific skills for different positions in the 
service, and that these should be tested. Now there is a great deal of ground 
for this view. The examinations for the national service cover such widely 
different types of work as the following:® Accounting-machine operator. 
Agronomist, Aircraft dope and fabric worker, Anesthetist, Animal husband- 
man, Architect, Architect (naval), and Astronomer. These are but a fev* 
that begin with A. The entire list covers many pages of fine print and goes 
right down the alphabet through Winchman, Woodworker, and Writer, to 
Zoological park keeper. It is a characteristic of the modern civil service, 
that it includes almost every ordinary type of employment as well as a 
number that are specialized for the government service. That examinations 
should be practical for many of these clerical, technical, mechanical, and 
scientific positions goes without saying. 

Tests of General Administrative Ability. With respect to the higher 
reaches of the administration, however, where the problem is that of co- 
ordinating, planning, and directing the work of many specialists, it has been 
argued that general administrative ability is the thing that is needed, and 
that therefore there should be some places in the service in which persons 
of good brains and high general ability could start on the road toward high 
administrative posts. The English civil service recognizes this to a consider- 
able extent by providing for a special administrative class, into which only 
the high-ranking graduates of Oxford, Cambridge, and other universities are 
taken. The question is not what specific things do they know or can they 
do, but what is their promise of general leadership and administrative 
achievement. In 1934 and in 1936 the United States Civil Service Commis- 
sion made an experiment along this line. It offered what was called a “junior 
civil service examiner” examination, of a very general nature, open only to 
college graduates, and “intended to measure mental alertness and capacity 
to learn different types of work readily.” The commission reported in 1936 
that more than a thousand appointments had been made from the 1934 regis- 
ter. Those appointed had gone into many different departments and agen- 
cies of the government, into positions as administrative assistants as well 
as positions of more clerical and routine nature. To what extent these young 
people will develop into administrators and leaders is yet to be demon- 

®See U. S. Civil Service Commission j/iA Annual Report, 1940, pp. 65-128, foi 
position titles. 
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strated.^® Because of the uncertainty of results from this test, it was not 
repeated after 1936, but in 1937 there was a Social Science Analyst examina- 
tion, and since 1939 several examinations for Junior Professional Assistants. 
The latter included an option for graduates in political science, and under 
this option several hundred appointments were made from both the 1939 
and the 1940 registers, mostly at the lower salary ranges. The emphasis 
in the political science option was largely on public administration in a 
somewhat technical sense, so that it was questioned whether general ad- 
ministrative ability was really being sought. 

Other Types of Examinations. It is a mistake to think that merit can 
be tested only by open competitive examinations, or that the best talents 
will always be obtained in that way. For the great majority of routine and 
minor positions this is probably the best way, and the method is being con- 
stantly improved by the discovery of new examination techniques. It is no 
longer true that the examinations for the civil service are entirely written 
and information-testing, as they were to a considerable extent when the first 
tests were given for clerical positions. Nevertheless there are other ways 
of testing that need to be, and are, used to a considerable extent for higher 
and more specialized positions. Some of the best men in the professions, 
who might be interested in the public service, will not take an open competi- 
tive examination. However, if the head of a health department should say 
to the civil service commission that /‘Dr. So and So has made an unusually 
good record in a particular line of work, and I should like to have him head 
our bureau in that line,’^ and the civil service commission were to interview 
him and study his record and privately give him some test, and find that he 
had outstanding qualifications, it would be truly a selection on a merit basis, 
even though no one else were seriously considered. This would be a non’ 
competitive examination, and such tests are given in a number of cases. 
This may be much better than to “waive examination,” i.e., to permit an 
appointment without examination, as is done in many instances. 

Professional Positions. The problem of selecting professional men, and 
especially lawyers, has been particularly troublesome in the national service. 
As a rule lawyers have not had to pass civil service examinations at all, but 
have been selected in other ways, largely on personal recommendations. 
Many lawyers have defended this practice on the ground that the legal pro- 
fession is different from others, and that a general eligible register would not 
reveal fields of specialization and other important factors. A thorough study 

lo geg Leonard D. White, Government Career Service, Chicago, 1935; Lewis 
Meriam, Public Service and Special Training, Chicago, 1936. 

See Frederick M. Davenport, Lewis B. Sims, et al,, “Political Science and Fed- 
eral Employment,” 35 Aw. 5 d. 304-310 (1941). 
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. of the problem made by a committee appointed by President Franklin 
Roosevelt resulted in agreement that attorneys should be brought under 
the civil service act. Hereafter lawyers will take examinations set by a spe- 
cial committee before entering the national service, but appointing officers 
will be able to select from the entire eligible register and not from^just the 
three highest names. It has been suggested that the same rule might well 
be applied to other professional posts. 

Veterans’ Preference. Following the grading of examinations, the per- 
sonnel agency makes up eligible lists, based on the achievements in the 
examination. Veterans are usually given some preference at this point. A 
disabled veteran has ten points added to his score in the national govern- 
ment, and any other veteran has five points added. As a result, for some 
types of positions the veterans nearly fill the tops of eligible lists, and under 
present regulations they are entitled to a definite preference in appoint- 
ments. For at least twenty years before World War II twenty-five or more 
per cent of all appointees in the national service were war veterans. The 
years ahead may see this ratio greatly increased. 

Eligible Lists and Certification of Eligibles. Eligible lists get out of 
date rather quickly, due to the fact that those who take the examinations 
frequently find other employment, and are not available when vacancies 
^ occur. The personnel agencies usually have rules, therefore, putting a time 
limit such as one or two years on eligible lists, although sometimes they 
extend the time during which a list will be used, especially when the time 
or funds are lacking to give a new examination. When a head of a depart- 
ment needs to fill some vacancy, he asks the personnel agency to certify to 
him the right number of names from the list. In the national government 
the top three names are certified for each vacancy; some places allow ai 
many as four ; but in sorne cities only the top name is sent if only one ap- 
pointment is to be made. In the latter case the appointing authority has 

httle or no choice; in other cases he may take any one of the three or four 
certified. 

Probationary Period of Appointment. The first appointment is for a 
probationary period, usually six months. Within that period the appointee 
may be removed by the appointing authority without giving a reason ex- 
cept that the appointee is unsatisfactory. After the probationary period 
h^ passed, the person appointed has permanent civil service status, and all 
the protections of the law against arbitrary removals. Department heads 
make but little use of their right to eliminate unfit workers in the proba- 
tionary period. Most of them do not have the time to give to personnel 
matters that they should have, although the departments in Washington 
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now have their own personnel officers, and are thus better able to keep in 
I close touch with the work being done by the staS. 

I Tenure, Suspension, and Removals. Persons appointed under the merit 

I system are given indefinite tenure, that is to say, during good behavior and 

I satisfactory service. This lays the basis for a career service, but it raises 

I also the question as to how to remove inefficient, dissolute, or disloyal per- 

} sons whose presence in the service is an obstacle to good administration. 

Almost everywhere heads of departments and other appointing officers are 
authorized to suspend unsatisfactory employees for periods of from 30 to 90 
days. This gives some disciplinary authority, but in extreme cases is not 
enough. Dismissals are sometimes necessary. The rule on removals from 

* the national service is as follows : 

I That no person in the classified civil service of the United States shall be 

I removed therefrom except for such cause as will promote the efficiency of said 

, service and for reasons given in writing, and the person whose removal is sought 

I shall have notice of the same and of any charges preferred against him, and 

be furnished with a copy thereof, and also be allowed a reasonable time for 
personally answering the same in writing; . . . but no examination of wit- 

• nesses nor any trial or hearing shall be required except in the discretion of the 

j officer making the removal. . . 

I,, ■ ■ 

I It is definitely stipulated, however, that removals may not be made for 

I political or religious reasons, and the Civil Service Commission has power 

\ to investigate removals when the person removed offers to prove that the 

reasons were political or religious. 

, Removals in State and Local Services. In the states and cities it is 

customary to give the employee a right of appeal to the civil service com- 
mission, which has the power, after hearings, to set aside the act of removal 
I and to reinstate the employee. In most places, too, the person removed has 

I the right of appeal to the courts, which may also reinstate him if his re- 

I moval was illegal. Civil servants and organized labor favor these means 

I of legal recourse, although in the national service the employees have suf- 

! fered very little injustice through removals. From the administrative point 

of view, it is difficult to justify the reinstatement by an outside authority 
I of an employee who has been removed by a department head. Discipline 

s can be very seriously affected if an obstructive and inefficient employee is put 

f back in the same department. A restoration to the top of the eligible list, 

( for appointment in some other department, ought to be enough in most cases. 
In state and city civil service systems, however, there is more likelihood that 

Civil Service Act and Rtdes, etc., 1939 ed. Rule XII, sec. i; 
United States of Laws, Tith 5, ch. 12, sec. 65s. 

I ' ' ■ '' 
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removals will be made for political reasons, and more chance of getting a 
partisan into the place vacated, than there is in the national service. Most 
students of the merit system say that where the department head must fill 
the vacancy from the eligible lists, there is so little danger of his making 
partisan appointments that he should be allowed a rather free hand in 
removals. 

Political Assessments on Civil Servants. One of the great evils that 
developed under the spoils system was the excessive political activity of 
those appointed to public positions. Some appointees did very little work 
except for the party. They were also expected to pay considerable amounts 
from their salaries into the party treasury, or into the hands of those whose 
influence got them their appointments. It was said, and in some cases 
proved, that appointments to postmasterships went to the highest bidder, 
and the same was true of a number of state and local offices. The right of 
the organization to assess public servants for the purposes of the party was 
accepted as a matter of course. Hence it was one of the purposes of civil 
service reform laws to put an end to political assessments. The federal laws 
forbid any United States Senator, Representative, or other office holder, 
directly or indirectly to solicit or to receive any assessment, subscription, or 
contribution from any other officer or employee in the service, and also for- 
bids any other person from making such solicitation in any federal building 
or place used for the purposes of the national governments^ Violators are 
guilty of a gross misdemeanor, and are subject to a fine of not over $5,000, 
imprisonment for not over three years, or both. The first Hatch Act (1939) 
extended similar protections to workers on relief proJectsS^ Some states 
have similar laws relative to state and local employees, but it is a well-known 
fact that in spite of the laws some solicitation goes on, and that where no 
effective laws are in existence there is general solicitation. 

Political Activity of Civil Servants. It is a most important question 
of public policy as to how far those in the public service on permanent tenure 
shall be permitted to engage in political activities. On the one hand they 
are an intelligent and high-minded group, who have a real contribution to 
make to the discussion of public questions and to the solution of specific 
problems. On the other hand if any of them engage in work for one party, 
and that party is defeated, the officers elected by the other party cannot 
have complete confidence in the willingness of such officers and employees 
to perform their duties faithfully under the direction of the party in power. 
For many years the rule of the national civil service has been that persons 
in the competitive classified service, ^%hile retaining the right to vote as 

United States Civil Service Act, secs. 11, 12. 

76th Cong., ist Sess., Public No. 252; U. S. Code, Title 18, sec. 61. 
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they please and to express privately their opinions on all political subjects, 
shall take no active part in political management or in political cam- 
paigns.” The first Hatch Act extended this rule to cover the unclassified 
service as well, and the second Hatch Act (1940) made the rule applicable 
to state and local employees whose principal employment is in connection 
with any activity financed in whole or in part by federal grants or loans,^® 
Similar rules are to be found in state and municipal civil service regulations, 
and they have been upheld as not unduly limiting the constitutional rights 
of the individual. The United States Civil Service Commission annually 
passes on a number of cases of political activity, and where violation of the 
regulations is proved it metes out various penalties up to and including 
recommended dismissal from the service. 

No Political and Religious Tests. Since political activity on the part 
of the classified employees is discouraged, it follows that no political tests 
are to be applied i,n the making of appointments, and particularly not in 
the setting up of the examinations. Government workers under the merit 
system are supposed to be politically neutral. Similarly, national, state, and 
local civil service systems forbid the asking of questions concerning reli- 
gious beliefs of applicants. It can hardly be doubted, however, that appoint- 
ing officers sometimes take into account these things, although they would 
not openly admit or avow such action. 

Union of Civil Servants. The question of unionization is a recent phase 
of the problem of political activity of civil service employees. While a union 
has primarily economic aims, unions do line up more or less for one or an- 
other party in elections, and the parties make a play for union support. 
The organization of state and national labor parties brings in another angle 
of the same question. If civil servants are unionized, and are affiliated with 
other labor unions, they can hardly help taking part in the political activities 
of the union labor movement as a whole. The laws in this country do not 
forbid the formation of unions among civil servants, and in fact such unions 
have now been formed on a very extensive scale in national, state, and local 
governments. The primary objectives of the unions are to improve wages, 
hours, and working conditions. Actually the unionized civil servants, with 
their rights as individuals under the civil service laws added to their politi- 
cal rights and their economic power achieved through unionization, may eas- 
ily gain power and influence far exceeding those of other workers. Nat- 
urally many persons have great fears of this new trend. They picture the 
organized civil servants as standing over the government with a elub, threat- 
ening strikes and disorder if they do not get what they want. There can be 

“ United States Civil Service Act, secs. I, 2. 

76th Cong., 3rd Sess., Public No. 753 ; U. S. Code, Title 18, sec* 61. 
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no doubt that, improperly led, unions of civil servants cause a great deal of 
trouble, but at the same time there is another side to this picture. The civil 
servants have the best of reasons for favoring an efficient public service. 
They will tliemselves suffer in the long run if they force the government into 
extravagance through their wage and hours demands. They cannot in the 
long run afford to tolerate inefficient employees in the public service, for that 
will react upon them and upon their standing with the public at large. In 
short, with moderate and intelligent leadership, unions of public employees 
may become a force really favorable to the public 'welfare. 

Remuneration. Many persons in private business feel that civil servants 
are overpaid. This may be said truthfully of many who have obtained their 
employment through the spoils system, and whose duties are small while 
their compensation may be considerable. It can hardly be said of those 
who have come in through examination. The latter are, in fact, not highly 
paid. In 1938, 65,000 national government civilian employees, and over a 
million in state and local service, received less than $1,000 a year each, 
over 200,000 federal and 547,000 state and local received from $1,000 to 
$1,500 each; and 227,000 and 441,000 respectively received from $1,500 to 
$2,000 a year each. These rates of pay were increased substantially during 
World War 11 to meet rising costs of living, but they are still far from 
munificent. In general state and local governments pay less than the na- 
tional government. 

Efficiency and Morale. - The problem of remuneration is tied up with 
many other things that contribute to the efficiency and the morale of the 
public service. Salary rates in government service are fairly well fixed, and 
are difficult to raise because each change affects so many persons that tax 
rates may have to be adjusted. Thus when the cost of living is going up, 
public employees on a fixed salary are likely to suffer considerably and may 
resign in large numbers, to go into better paid work, whereas when the cost 
of living is going down, they are relatively better off, but the taxpayers are 
clamoring for reductions that will bring them some relief. But remuneration 
is not the only factor in efficiency and morale by any means. Other things, 
such as the security of tenure, promotions, favorable working conditions, 
the hours of work, vacations and sick leave, compensation in cases of acci- 
dent while in the service, and retirement allowances, are other items of 
importance. 

Career Service Possibilities. Under recent wartime conditions it was 
not easy for governments to obtain and hold the most desirable personnel. 
Not only the military services but also certain booming munitions indus- 
tries took more and more recruits from national, state, and local civil serv- 
ices. This is no doubt as it should have lieen, since winning the war was 
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the first objective of the nation. At the same time the civil service laws 
have been so generally improved and the merit system so widely extended 
that both now and in the decades ahead, if present gains are held, govern- 
ment by merit will be the rule and the spoils system the exception. 

Indeed, in the national service careers that will carry men to high and 
responsible positions are now open in a number of departments and agencies. 
On every hand, far-seeing political leaders and administrators are asserting 
that government will not get the best from the public servant until it opens 
for him the door and the way through which he may pass, according to his 
own efforts and ability, from very low positions in the service to the highest 
and most responsible. “The development of the merit system into a career 
system’’ is one of the newer slogans of reform.^’' 

Training for Public Service. This new emphasis gives new importance 
to the problem of training for the public service. Washington, at the begin- 
ning of our national history, thought of a great national university at the 
capital that would in part be training men for the national service. In view 
of the many excellent educational institutions in the country today, such a 
national university may not be needed, but training is more needed than 
ever. Such training may be thought of under two headings, namely, “pre- 
service” and “in-service.” Since governments at all levels are the employers 
of almost every kind of skill and professional attainment, the colleges and 
universities need now to consider whether their training in law, engineer- 
ing, and other fields is such as is really suitable for the public service.^^ 
Pre-service training may be excellent, but it needs to be supplemented 
by in-service training. Large governmental organizations have always given 
a little attention to the training of their personnel, but today there is more 
conscious need for it than ever before. It is futile to hire a police “rookie” 
and send him out unprepared to direct traffic or to seek out and arrest 
criminals. Tax assessors, personnel officers, income tax officials, and many 
others need the specific instruction and training that only those already 
skilled in the work can give. Much of this training work is already being 
done— in fact has been done for a number of decades past, especially in the 
national service — ^but it needs more conscious development than it ever has 
been given. 

President’s Committee on Administration Management, Report with Special 
Studies j . . . p. 130. See also the works by White and Meriam cited in footnote 10 
above, '' 

See George A. Qtdh.dm, Education for Public Administration^ Chicago, 1941. 
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THE AMERICAN JUDICIAL SYSTEM 

34e THE COURTS: ORGANIZATION, PER- 
SONNEL, AND JURISDICTION 


Prior to the Constitution. In the colonial period of American history 
there was a dual system of courts: the colonial and local courts located 
on this side of the Atlantic, and the higher courts in England, including 
the Judicial Committee of the Privy Council, to which appeals went in some 
instances from the decisions of the colonial courts. During the period of 
the Revolution, state courts took the place of the colonial courts, but there 
was no general system of courts for the Confederation as a whole. That the 
need for a federal judiciary was felt, is shown by the fact that all four 
plans presented to the Federal Convention of 1787 made some provision 
for such a judiciary. All agreed that there should be a federal supreme 
court, and that the creation of other federal courts might be left to Congress. 
The framers were especially concerned that there be ( i ) a uniform, nation- 
wide interpretation of the national Constitution, laws, and treaties, and 
that (2) interstate disputes, controversies between citizens of different states, 
and between citizens and foreigners, be so handled that the possible local 
bias of the state courts might be prevented from doing injustice. The first 
Congress enacted the famous Judiciary Act of 1789, which established the 
Supreme Court, three circuit courts, and thirteen district courts, and de» 
^fined the jurisdiction of all. Thus, after an interval of 15 years in which 
there had been no judiciary organization of general scope over the thir- 
teen states, the federal court system came into being. 

There is then today a dual system of courts in the United States, the 
national or federal courts under the Constitution and the acts of Congress, 
reaching into every part of the national territory ; and in each state a com- 
plete system of state and local courts that reaches its pinnacle in the state 
supreme court. The courts of the District of Columbia, and the territorial 
courts fall more or less outside this dual system. Between the national and 
the state systems there are numerous close relations, while a considerable 
overlapping of jurisdiction is almost inevitable. 
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ORGANIZATION OF THE FEDERAL COURTS 

The Constitution makes the following provision for the organization of 
the federal courts: 

The judicial power of the United States shall be vested in one Supreme 
Court, and in such inferior courts as the Congress may from time to time ordain 
and establish. The judges, both of the supreme and inferior courts, shall hold 
their offices during good behavior, and shall, at stated times, receive for their 
services a compensation which shall not be diminished during their continuance 
in office.” ^ 

It will be noticed that even the Supreme Court, although named, is not 
established by the Constitution. There is no provision for the number of 
judges, nor for their salaries, nor even for the terms or sessions of the 
court. The whole matter is left to Congress, which established the court in 
1789 and has modified its composition from time to time since then. Other 
courts, such as the present District Courts and Circuit Courts of Appeal, 
depend entirely on Congress for their existence and for their jurisdiction, 
but in altering or abolishing any such regular federal court Congress may 
not violate the rules concerning the tenure of judges during good behavior 
nor their right to undiminished compensation. 

Appointment of Federal Judges. As to appointments, the Constitution 
separately provides that judges of the Supreme Court shall be appointed by 
the President by and with the advice and consent of the Senate, “but the 
Congress may by law vest the appointment of such inferior officers, as they 
think proper, in the President alone, in the courts of law, or in the heads 
of departments.” - In practice all judges in the federal courts are appointed 
by the President with Senate consent. It would seem, however, that the 
judges of the “inferior courts” may be “inferior officers,” and if so, their 
appointment might be vested in the President alone, or even in the Supreme 
Court. 

Method of Appointment Criticized. The present method of appoint- 
ing federal judges has been both attacked and defended. The Senate has 
not always exercised fully and adequately its power to scrutinize carefully 
the men nominated by the President for judicial positions. It has been 
inclined to rely upon the advice of the Senators from the state or circuit 
concerned, and these Senators have sometimes been more interested in the 
candidate’s politics than in his judicial capacity. Certain Presidents, too, 
have paid too little attention to the character and capacity of the men 
they nominated. Many of them have never held a judicial post, and some of 
them prove to be unfit for their positions. Despite these admitted facts, 

^ U. S. Const, Art. Ill, sec. I. * U. S. Const., Art. II, sec. II, par. 2 . 
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the present method of selection has worked well, on the whole. The federal 
judges as a body have a very high standing as lawyers and judges. Fur- 
thermore, the number of cases of corruption or seriously improper conduct 
on the bench has been relatively small, while the efficiency of the federal 
courts is in general superior to that of the state courts. 

Tenure and Salaries of Judges. The tenure of federal judges during 
good behavior, with direct removal possible only by impeachment, is re- 
enforced by the provisions concerning salaries. These are not to be dimin- 
ished during the judges’ continuance in office. So sensitive have the judges 
been about the latter point that the Supreme Court once ruled that federal 
judges’ salaries could not be taxed under the national income tax, since that 
would reduce their salaries.^ Upon, this point the court has now adopted a 
saner view, so that the salaries of judges appointed after the tax was im- 
posed may now be taxed.^ It is believed, too, that any attempt by Congress 
to enforce retirement of judges at any fixed age, such as 70, might be illegal, 
even though pensions equal to the full salary were provided, as they now are. 
It follows that the judges, not being of a ^^resigning disposition,” tend to be 
old men. They are normally above 50 when appointed, and many tend 
to stay on until well above 70. This creates a problem that has led to 
proposals by various Presidents and others for a compulsory retirement 
system, but a constitutional amendment will probably be required to achieve 
it.® 

Federal Appellate Courts. The Supreme Court, which began under the 
1789 act with a chief justice and five associate justices, now has nine mem- 
bers. The salary of the Chief Justice is $20,500, that of each associate jus- 
tice is $20,000. This court sits as a single body, and is the highest court in 
the judicial system. The Circuit Courts of Appeals are now ten for the 
states and one for the District of Columbia. Each of the ten serves a ‘^cir- 
cuit” or area of from three to seven states, plus in a few cases one or two 
territories. The number of circuit judges per district varies from three to 
seven, the total being nearly 60 but not every state has a resident circuit 
judge. Each judge gets a salary of $12,500. A typical Circuit Court of 
Appeals consists of three judges, sitting as a group. When necessary, a 
federal district judge can be assigned to sit with the circuit judges to make 
up a court. 

Federal District Courts. Each state is either a single federal court 
district, as in the case of the least populous states, or it is divided to form 

® Evans V. Gore (1920), 253 U. S. 245; Miles v, Graham (1925), 268 U. S. 501. 

^O’Malley -y. Woodrough (1939), 307 U. S. 277. 

® See testimony of Homer Cummings and Justin Miller in Reorganization of the 
Federal Judiciary. Hearings before the Coram. on the Judic. of the U. S. Senate, 
7Sth Cong., ist Sess. on S, 1392, 1937- 
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from 2 to 4 districts, the largest numbers being in such states as New 
York and Texas. Each territory is also a federal court district, as is the 
District of Columbia. A district court is presided over by a single judge 
who goes from one center to another in his district to hold court according 
to a schedule enacted by Congress. The number of active federal district 
judges in the states today is about i8o and there are several vacancies. 
The salary of a district judge is $io,ooo a year. 

Attached to each district court there is also a United States commissioner 
with power to issue warrants of arrest and to hold preliminary hearings in 
criminal cases. A United States marshal serves the court just as the sheriff 
serves the state district courts, while a clerk of court, a reporter, and other 
employees complete the staff. There are, of course, somewhat similar ar- 
rangements for the Circuit Courts of Appeals. 

STATE AND XOCAL COURTS 

Gomtnon Features of State Court Systems. The state court systems 
present many variations in details, and in names, but three organic features 
are common to them all, (i) In each state there is a highest court of ap- 
peals, usually called the supreme court. (2) Below this highest court there 
• is a tier of superior, circuit, or district courts, of original and general juris- 
diction, in which practically any kind of case, without regard to the amount 
in controversy, may be begun. In New York the highest court is the Court 
of Appeals ; below it is the Appellate Division of the Supreme Court; while 
the Supreme Court itself is the court with general original jurisdiction in 
civil and in criminal cases. (3) At the bottom there is a system of justice 
of the peace courts, including magistrate, police, and municipal courts in 
urban places, for the trial of minor civil and criminal cases. In addition to 
these three levels some states, particularly the larger and more populous 
ones, have a tier of intermediate courts of appeal between (i) and (2) for 
the handling of some of the appellate work, while practically all states have 
one or more special courts for certain types of cases; probate courts for 
probating wills and administering estates, juvenile courts for children’s cases, 
and so on. 

Organization of Higher State Courts. As a rule there is but one su- 
preme court in a state. These highest courts usually consist of three to 
nine judges who decide cases as a group, like the United States Supreme 
Court, by majority vote. The intermediate courts of appeals, below the 
supreme court, also have three or more judges, as a rule. District and 
county courts are courts presided over by a single judge, who has the assist- 
ance of a clerk, a reporter, the sheriff,, and perhaps other officers. The state 
is divided into districts or circuits consisting of one or more counties ^ch 
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for the purposes of these original courts of general jurisdiction, while larger 
districts exist for the intermediate appellate courts. 

Selection and Terms of Judges. The New England states, New Jersey^ 
and Delaware cling to the older practice of having judges -appointed, usually 
by the governor with senate or council approval, but most other states pro- 
vide for popular election except to fill vacancies. Appointive judges usually 
serve during good behavior. The terms of elective judges are commonly 
only two years in the case of the justices of the peace, longer for the mu- 
nicipal courts and county courts, and still longer, say from four to ten years, 
for the district judges, while most states elect judges for the highest courts 
for from six to 21 years, six years being the most common term. 

While it is generally required that for election to the higher courts one 
must be “learned in the law,’’ i.e., admitted to the practice of law, this is 
not requisite as a rule in the cases of justices of the peace, magistrates, and 
police judges, or even in the case of county judges or judges of probate in 
all states. Thus the judges at the bottom of the judicial pyramid are com- 
monly laymen: farmers, retailers, salesmen, and mechanics. The salaries 
of the judges in the highest state courts are usually very respectable. Al- 
though not on the average as high as in the federal courts, they are actually 
higher in the state of New York for the Court of Appeals and the Supreme 
Court. Farther down the scale the salaries are generally only moderate, or 
even nominal (full-time service not being expected in many cases) while 
the justices of the peace and magistrates are paid almost entirely by fees. 

Complex Structure of American Court System. From any point of 
view the dual system of courts in the United States is a complicated one. 
First there is a complete federal system of courts, in three levels, reaching 
to every part of American soil, and assisted by its own staffs of clerks, 
marshals, reporters, and minor employees. Next comes a complete state 
system in each state, in two or three levels, and also a system of minor 
courts. Besides these there are special courts in the federal system (Court 
of Claims, Court of Customs and Patent Appeals, etc.) and courts of special 
jurisdiction in the state systems, some of which, like the probate courts, 
reach all parts of the state, while others cover only particular counties or 
urban areas. Each set of courts has in some places its own buildings. It 
is sometimes difficult to know in which court to bring a particular case. It 
has been asserted that the dual system of state and federal courts is an 
undue expense and a cause of injustice and inconvenience and that in both 
state and federal systems there is a waste of funds and time due to the fact 
that some courts are overcrowded and overworked while others are idle or 
nearly so. These are facts that many jurists and statesmen have recognized. 

Elimination of Lower Federal Courts? One suggestion for simplifica* 
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tion, not much stressed at present, is that of eliminating the lower federal 
courts and having their work done by the state courts of general original 
jurisdiction. Both in Canada and Australia the state or provincial courts 
serve as the lower level of federal courts. As it is today the federal district 
judges are usually superior to the stat^ judges at the same level. They are 
better paid, more independent, less subject to political pressure, and in addi- 
tion operate under a code of procedure that in most cases permits of a more 
expeditious handling of cases. The expense, furthermore, of maintaining 
these federal district courts is not as great as some persons seem to think. 
The total budget for this level of courts normally is about $10,000,000 each 
year, including marshals and expenses.® Furthermore, if these judges were 
eliminated, the states would probably have to provide for additional judges 
to do the same work. 

Integration of Each State Court System. Another proposal is that 
in each state there be one integrated court system, with integrated units 
of the court in each county, district, or metropolitan area. The idea is that 
the present confusion of courts is unnecessary and undesirable, that the 
individual should be allowed to go to one clerk of court’s office in each 
county, district, or large city, and there be told how his case should be 
handled. In each place there would be one panel of judges, not separate 
county, municipal, probate, and other judges ; and these judges, organized 
under one chief judge, with the assistance of a sort of judicial business 
manager, would classify the cases, and docket them so that each judge on 
the panel could be assigned to one or another type of work, and when he 
had worked through all the cases of that kind, he could be assigned by the 
chief judge to assist in some branch of the court that was behind schedule. 
This single panel of judges would, then, have jurisdiction to hear originally 
all types of cases arising in the city or county, there would be no confusion 
as to jurisdiction, and all the judges would be working cooperatively to 
expedite cases as rapidly as possible. 

JUDICIAL PERSONNEL 

The citizen is interested not only in getting prompt and economical jus- 
tice, but also in the quality of the judicial service he receives. This involves 
such factors as (a) the position of the courts with respects to their inde- 
pendence and freedom from political and other pressures, (b) the technical 
ability and learning of the judge, and (c) his social vision and his grasp of 
the problems of justice as distinguished from law. 

Independence of the Judges. The importance of an independent ju- 
diciary needs to be reiterated from time to time. A judge should be free 

^See 1942 Budget of the United States Government, pp. 2S'’33' 
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to decide cases according to law where the law is clear, and according to 
law, reason, and justice where the law needs to be supplemented. If he is 
subject to political pressures because he owes his office to a political boss or 
ring, if he is controlled by powerful interests in the economic world, whether 
of capital or labor, or if he is threatened by the executive or legislative' 
branch of the government, he will find it hard to give honest, even-handed 
justice. To avoid these dangers, Massachusetts and other states early 
provided for tenure of judges during good behavior, and the framers of the 
national Constitution made the provisions quoted above to give federal 
judges security of tenure and salaries. That is why, also, in the separation 
of powers, the judiciary was made a separate and independent branch of 
the government. 

Conditions in Various Court Systems. At the present time undoubt- 
edly the judges of the federal courts and the appointed judges in such 
states as Massachusetts are in the most secure and independent position. 
The states that introduced popular election of judges, and short terms of 
office, changed considerably the position of the courts. In these states the 
judges must be elected and must come up for re-election. Many outstand- 
ing lawyers do not feel that they can risk the loss of their private practices 
while running for office, and since the terms of office are short, and re- 
election is uncertain, many of them refuse to be candidates, even though 
the same men might gladly accept appointment to judicial office during 
good behavior. In some places election is impossible without a party nomi- 
nation; and the party machines often select for judicial nominations men 
who will serve the party. It is not too much to say that in a number of 
the larger cities, under this system of election, the courts have sometimes 
been the tools of parties and bosses. At party meetings, even at public din- 
ners in such places, judges have sat beside known gangsters who were within 
the protection of the local party machine. Party workers have found it easy 
to get special consideration for partisans who have been arrested for viola- 
tions of law. Light sentences, probation granted to hardened criminals and 
repeaters, parole in unwarranted cases, and even dismissal of serious, well- 
founded charges have been common where the judges listened to the party’s 
under-cover workers. Under such conditions public confidence in the courts 
is seriously damaged. 

Improvements in System of Electing Judges. To overcome some of 
the ill effects of popular election of judges, various devices have been pro- 
posed such as (a) election without party designation and at separate elec- 
tions; (b) participation by the bar in the nomination and election of judges ; 
(g) the new California method noted below. Election without party desig- 
nation has been helpful, but it has not eliminated the self-seeking type of 
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candidate who puts himself forward and then proceeds to campaign all over 
the district for his own election. The bar associations in a number of 
places have done excellent service to the public by first taking a poll of all 
the lawyers and learning from them who are the best candidates, and then 
working for the election of the candidates thus selected. Frequently the 
voters are willing to take the word of the leading lawyers as to the most 
competent candidates. In California, vacancies in certain high judicial 
posts, including the appellate and supreme courtSj are filled in the first 
instance for fairly long terms by judges appointed by the governor, the 
chief justice, one other judge, and the attorney general, acting jointly. Near 
the end of his first term the judge indicates whether he wishes another 
term, and if he does, his name is placed on the proper ballot, no opposing 
candidates^ names are printed, and the voters indicate whether they are 
willing that he serve another term. This gives the advantages of the ap- 
pointive system, but permits the voters to recall the judge if they so desire 
at the end of his appointive term. A very similar system has recently been 
adopted in Missouri. In Minnesota practically the same result has been 
achieved through initial appointment by the governor to fill vacancies and 
subsequent re-election of practically all supreme and district court judges.”^ 
As a result of the use of some of these methods, and the prevalence of a 
public opinion favorable to a competent, honest, independent judiciary, a 
number of states with elective systems have attained a high standard in 
their judicial personnel, particularly in their higher courts; but the ap- 
pointive system as practiced in the national government, at least, still seems 
to have some advantage over the elective method. 

Importance of Education of Judges. The technical knowledge of the 
judge and his social vision and wisdom are in large part the results of his 
education and experience, although his innate qualities must also be con- 
sidered. Over the education of lawyers, who are to become judges, legis- 
lators, governors. Presidents, arid administrators in a thousand different 
posts, the public has considerable control. This problem of the education 
and training of lawyers is important for practically every branch of public 
affairs, but it is especially appropriate to the subject of judicial personnel. 
Above the lowest levels of our judicial system, that is, above the ranks of 
justices of the peace, and certain other minor judges, it is nearly ever3rwhere 
required that those who become judges in our courts be ^learned in the 
law.^’ Many people look ujpon lawyers as especially well fitted for other gov- 
ernment work as well, but of the higher judicial posts the lawyers have prac- 
tically a monopoly. Therefore the public as a whole has a real, though 

^Malcolm Moos, “Judicial Elections and Partisan Endorsement of Judicial Candi- 
dates in Minnesota,” 35 Am, Pol. Sci, Rev. j 6^-^$ (^94'^)’ 
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largely unsuspected, interest in legal education ; while many readers of this 
book will have a special interest, because they expect to go on into the law 
schools and become lawyers. Already the leading law schools are making 
important changes in their methods and emphasis and requirements. The 
way is not clear, but a new spirit prevails; and the experiments that are 
being tried cannot be without some results beneficial to the American 
people.® 

CLASSES OF LAW ENFORCED IN THE COURTS 

Written Law. The law in general is that body of rules applicable in 
the community that the courts will enforce. Included within this body of 
rules are written constitutions, statutes, treaties, administrative rules and 
regulations, and local ordinances and by-laws. As previously seen, these 
vary in their degree of authority, and the higher generally prevail over 
the lower levels in cases of conflict, but any one of these classes of written 
law may be passed upon, interpreted, and applied, in any court from the 
justice of the peace to the Supreme Court. 

Unwritten or Common Law. In addition to these classes of written 
laws, there is the large body of court-made law, to be found in the decisions 
of the judges not only in recent times, but back through the centuries. It 
is not at all unusual even today to have the judges refer to some rule made 
in English or American courts a century or more ago as applicable to a 
modern case, and even the statutes of earlier days are sometimes so cited. 
This body of old laws, including the principles of certain statutes no longer 
in existence, and embracing also what is known as equity, is sometimes 
called the “common law,” although this is a broad and. loose use of the 
term. 

Common Law in the States. Until about the eighteenth century the 
English colonists in America had gone forward developing their own crude 
legal systems, but as commerce increased and the colonists found it desir- 
able to have the same law and to assert the same economic and political 
rights as Englishmen, the English law was taken over more and more, and 
lawyers trained at the Inns of Court at London became more numerous and 
more important in America. The “free system of English laws” was con- 
sidered the birthright of every American. When the separation from Eng- 
land came, the colonies had so fully accepted the English system of laws 
that it became necessary for the new states to continue to operate under it. 
Virginia promptly declared that the common law of England was to be the 
rule of decision in its courts. New York made similar provision in its first 
constitution (1777), and other states necessarily followed suit. Eveif the 

^ See the Journal of the American Judicature Society ilat Am. Law School Rev, 
for current developments respecting legal education and admission to the bar. 
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states admitted later to the Union have provisions in their laws making 
the common law a part of their law. An exception is Louisianaj where the 
French or ^'civil law’^ is also important. 

Through this “reception^’ of the common law by the states, every court 
that finds that the written law and the decisions in that state do not fully 
cover or provide for some new contingency, may fall back for a guiding 
rule upon the English court decisions, the English statutes of general appli- 
cation, the colonial decisions and statutes of general nature, and the various 
branches of law that were attached to the English common law. 

The Constitution of the United States mentions the common law in con- 
nection with jury trial in civil cases, and it uses so many terms of common 
law origin that the federal courts, too, do in fact follow the common law 
on many points. Referring to the Seventh Amendment the Supreme Court 
has said that “Beyond all question, the common law here alluded to is not 
the common law of any individual state (for it probably differs in all), but 
it is the common law of England, the grand reservoir of all our jurispru- 
dence.” ® There has been no formal enactment by Congress directing the 
federal courts to follow the rules of the common law. Instead, ever since 
1789 there has been a section of the federal statutes providing that “the 
laws of the several states, except where the Constitution, treaties, or statutes 
of the United States otherwise require or provide, shall be regarded as rules 
of decision in trials at common law, in the courts of the United States, in 
cases where they apply.” In compliance with this statute the federal 
courts follow the local state court decisions as to the common law rules. 
For a long time they did not feel bound to do so in general commercial 
matters where a uniform rule of interpretation throughout the United States 
seemed to be more desirable.^^ It thus happened that the United States 
courts and the state courts sometimes followed different rules on the same 
subject within the same state. The Supreme Court recently reversed itself 
on this point and held that “Except in matters governed by the Federal 
Constitution or by acts of Congress, the law to be applied in any case is the 
law of the state. . . . There is no federal general common law.”^^ This 
rule makes for uniformity of substantive law in each state, and prevents 
litigants from getting different decisions by going into federal rather than 
state courts. On the other hand it blocks one road to. the development of 
a uniform commercial law throughout the United States. 

® Slocum V. N. Y. Life Ins. Co. (1913), 228 U. S. 364, quoting a lower federal 
court in U. S. v. Wonson (1812), i Gall. 5, 20, Fed. Case no. 16, 750, 

U. S. 0/ Title 28, ch^ 

Swift V. Tyson (1842), 16 Peters (U. S.) i. 

Erie Railroad Co. v. Tompkins (1938), 304 U. S. 64; Puhiin v. New York Life 
Ins. Co. (1938), 304 U. S. 202. 
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International Law and the National Courts. The Constitution practi- 
cally adopts the “law of nations,” or international law, as a part of the na- 
tional system of laws for the federal courts to enforce.^® This is a rather 
extensive body of rules drawn from treaties, international practice, and 
other sources, and relating to governments and individuals and their rela- 
tions in times of peace, in. war, and in what is called neutrality. State 
courts, when occasion demands, also enforce rules of international law. 

Law and Equity Distinguished. The national Constitution, as well 
as the constitutions of most of the states, distinguish between “law” and 
“equity.” These are in a sense simply two different branches of the com- 
mon law. They differ from each other in the procedures they follow and 
in the results they can produce. The common law provides the ordinary 
remedies, while equity is in a sense extraordinary and can be invoked in 
cases where the ordinary law is inadequate to right a wrong. When the 
legal system of England had developed to a certain point, with rigid rules of 
procedure, and only certain fixed remedies for wrongs, the kings created 
chancery or equity courts to give justice in cases where the law courts could 
do nothing. Then equity continued to develop alongside the law. To give 
but a single example, the writ of injunction, which is designed to prevent 
wrongs from happening, as in the case of a strike with threat of violence, 
is an equity writ ; the common law, as a rule, does not prevent wrongs, but 
provides for methods of giving redress or “damages” after the wrong has 
been committed. Equity courts do not use the jury system, but law courts 
do. The courts of most of the states exercise both common law and equity 
powers, but follow different procedures for the two; in eight states, mostly 
in the south, there are separate equity or chancery courts. Some states com- 
bine law and equity into one code, and so do the federal courts under the 
Rules of Civil Procedure that became effective in 1938. 

Civil and Criminal Law Distinguished. Constitutions distinguish also 
between “criminal” and “civil” law. Criminal law is that branch of law in 
which offenses against the public peace, dignity, and order are defined. 
Murder, robbery, arson, and treason are examples of such offenses. Lesser 
offenses, called misdemeanors, are also criminal in a general sense. In all 
these cases the government concerned has the accused person arrested and 
brought to court, where he is prosecuted for the offense. The result of such 
a trial is either acquittal or conviction, and if conviction, then punishment 
is supposed to follow, although a pardon may prevent this. Civil law in 
this connection is the branch of law that relates to suits between one person 
and another (considering the government or a corporation as a person just 
as much as any individual). There is a plaintiff who brings the suit, and 

S. Const., Art. I, sec. VIII, par. 10. 
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a defendant. The case may relate to a contract, to a tort, to the title to 
real estate, to the relations of husband, wife, and children, or to any one 
of many other matters. If the plaintiff wins, the result is a “judgment” in a 
law case, a “decree” in an equity case, and the loser must satisfy the judg- 
ment by paying money damages or in some other way specified. There 
is no necessary stigma attached, as in criminal cases, nor is there any pun- 
ishment in the true sense. 

Admiralty and Maritime Law. The “admiralty and maritime” cases 
referred to in the Constitution are cases arising on the high seas or other 
navigable waters, concerning vessels, shippers, seamen, and others. Matters 
concerning piracy and the capture of prizes in time of war also come under 
this heading. 

JURISDICTION OF THE COURTS 

Jurisdiction Defined. A court may hear and decide cases only within 
the limits of its jurisdiction. By jurisdiction is meant the scope of the 
authority of the court in question to hear and decide cases. The jurisdic- 
tion of courts is defined by constitutions and laws, and the limits of juris- 
diction are stated in any one or more of these ways: (i) Jurisdiction is in 
some cases limited by the subject-matter with which the court may deal, 
which may be according to the type of case and the amount in controversy 
or the amount of the penalty that can be imposed, e.g,, misdemeanor cases in 
which the penalty does not exceed $ioo fine. (2) In other instances juris- 
diction is defined in terms of the persons or parties who may come into the 
court, or be haled in, to have their cases tried. Thus states as parties 
can be brought before only the Supreme Court in the United States, while 
persons of diverse citizenship (e.g., a citizen of New York and one of 
Wisconsin) may under certain conditions bring their cases into federal 
courts, no matter what law is involved, or what the issue between them. 
(3) Finally, the law also sets geographical limits to jurisdiction. For ex- 
ample, state courts have no jurisdiction beyond state limits, and most jus- 
tice of the peace courts have jurisdiction over the county, but in some states 
they are limited to their particular township or village. 

. Power of Courts Defined. The power of a court is determined by what 
it can do about a case, and about the parties to it, when it has jurisdic- 
tion. As Hamilton said in the Federalist, the courts are the weakest branch 
of the government; they have neither the purse nor the sword.^^ For the 
continuation of their powers and jurisdiction, if not for their very existence, 
they are dependent upon the legislature ; while for the enforcement of their 
judgments, decrees, and verdicts they depend on public opinion and the 
support of the executive branch. It is one of the fundamental understand- 

Federalist, m. 78. 
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ings of all constitutional government that the executive will loyally carry 
out the decisions of the courts, even when those decisions are disliked by 
the executive branch. few Presidents and governors have violated this 
understanding of the Constitution, but the cry of dictatorship is always 
heard when an executive thus takes the law into his own hands.” With 
executive cooperation, the courts have the power to compel persons within 
their jurisdiction to put in an appearance ; to punish for contempt of court 
those who flout the orders of the court, or who are guilty of other misbe- 
havior in connection with judicial administration ; and to issue and enforce 
orders affecting life, liberty, and property in accordance with their decisions. 

Jurisdictional Boundaries. The broad lines for the division of jurisdic- 
tion between federal and state courts are laid down in the federal Consti- 
tution. It is the underlying theory that for every legal wrong there is a 
remedy and a court that can prescribe the remedy, although there are some 
exceptions. The Constitution defines the broad outlines and the utmost 
scope of federal court jurisdiction, leaving it to Congress within these limits 
to define more precisely the exact jurisdiction of each federal court. Only 
one type of jurisdiction is expressly granted by the Constitution to a court, 
and that is the original jurisdiction of the Supreme Court. The appellate 
jurisdiction of the Supreme Court and the entire jurisdiction of all other 
federal courts are subject to definition and regulation by Congress. 

It should be borne in mind, too, that a grant of jurisdiction to a federal 
court by the Constitution or by Congress does not necessarily exclude the 
state courts from exercising jurisdiction over such cases as well. In the 
nature of things, only the Supreme Court can exercise jurisdiction in suits 
between two states. In other instances the courts have decided, or Congress 
has enacted, that certain kinds of jurisdiction shall be exercised exclusively 
by the federal courts. By statute, all cases involving crimes and offenses 
against the United States laws, admiralty and maritime cases, cases of prizes 
taken during war, patent, copyright, and bankruptcy cases, suits between 
states, and cases involving foreign ambassadors, ministers, or consuls go 
exclusively to the federal courts with a few minor exceptions.^® 

Jurisdiction of Federal Courts. The provisions of the Constitution 
concerning the judicial power of the United States fall into three groups : 
(i) the cases in which the federal courts may have jurisdiction because of 
the nature of the law or controversy involved; (2) the cases in which they 
may have jurisdiction because of the parties involved; and (3) the cases 
that come partly under both heads. Arranged in this way they read ; 

S, Code of Laws, Title ch, 10, sec. 
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The judicial power shall extend (i) to all cases, in law and equity, arising 
under this constitution, the laws of the United States, and the treaties made, or 
which shall be made, under their authority; ... to all cases of maritime and 
admiralty jurisdiction; • . . (2) to all cases affecting ambassadors, other pub- 
lic ministers, and consuls; ... to controversies to which the United States 
shall be a party; to controversies between two or more states; between a state 
and citizens of another state; between citizens of different states, . . . and 
between a state, or the citizens thereof, and foreign states, citizens, or subjects; 
, . . [and] (3) between citizens of the same state claiming lands under grants 
of diffkent states ; . . 

By way of exception, under the Eleventh Amendment suits begun by pri- 
vate persons against states cannot be entertained in the federal courts. 

Original and Appellate Jurisdiction. The Constitution makes a fur- 
ther distinction between “original” and “appellate” jurisdiction. Original 
jurisdiction is the right of a court to take cognizance of a case in the first 
instance, at the point where it begins. Appellate jurisdiction is the right 
to hear and decide cases that already have been decided in another court. 
The same court may, of course, have original jurisdiction in some cases, 
and appellate jurisdiction in others. The Supreme Court illustrates this 
point. Its principal work is appellate, but the Constitution grants it also 
original jurisdiction “in all cases affecting ambassadors, other public minis- 
ters, and consuls, and those in which a state shall be a party.” This is an 
express and limited grant, and the Supreme Court itself has ruled that Con- 
gress has no power to confer additional original jurisdiction on the court.^^ 

Appellate Jurisdiction of Supreme Court. In all cases within the 
broad range of the federal judicial power in which it does not have original 
jurisdiction, “the Supreme Court shall have appellate jurisdiction, both as 
to law and fact, with such exceptions and under such regulations as the 
Congress shall make.”^® With the tremendous growth of federal judicial 
business, it would be a sheer impossibility for the Supreme Court to hear 
all the appeals that are brought up from lower courts. The Circuit Courts 
of Appeals were created to carry a large share of this burden but even this 
relief was not enough. The Supreme Court was for a long time very much 
overcrowded and far behind in the handling of cases. Later changes in the 
law have limited the duty of the Supreme Court to the handling of appeals 
in constitutional questions, and in the interpretation of federal statutes and 
treaties, but have left it free to call up other cases from lower courts by 
writ of certiorari where it is not expressly obligated to hear an appeal.^* 

S. Const, Art. Ill, sec. 2, par. i, slightly rearranged. 

Marbury V. Madison (1803) , I Cranch (U. S.) 137. 

S. Const, Art III, sec, II, par. 2, 

U. S. Code of LawSf Title 28, ch; 9, secs. 344, 345. 
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Direct appeals come up to it from the highest state courts when the latter 
have upheld a state law or action against a claim that it violated the na- 
tional Constitution, and the court may by the writ called “certiorari” order 
the record of a state case laid before it where any federal question has been 
passed upon, whatever the outcome in the state court. This enables the 
Supreme Court to control the interpretation of the national Constitution, 
statutes, and treaties by the state courts. The “highest court of a state in 
which a decision in a suit could be had” from which appeal may be taken 
is not necessarily the state supreme court. One of the “white primary” 
cases from Texas was appealed directly from a justice court in that state 
to the Supreme Court, for the reason that no appeal to the state supreme 
court was possible.^° Appeals are also taken from the federal district courts, 
the Court of Claims, and other courts of the federal system, on questions 
involving constitutionality and the final interpretation of federal statutes 
and treaties. 

Appellate Jurisdiction of Circuit Courts of Appeal. While the Su- 
preme Court controls the review of all questions involving constitutional 
questions, the Circuit Courts of Appeals have jurisdiction to review the 
decisions of the federal district courts in practically all other cases, both in 
law and equity, and this power of review extends also to the decisions of 
the territorial district courts as well as to the orders of the Federal Trade 
Commission, Interstate Commerce Commission, and the National Labor 
Relations Board. 

Original Jurisdiction of Federal District Courts. The jurisdiction of 
the federal district courts is all original jurisdiction, but of two kinds: 

r. Cases Under National Laws. All cases of crimes and misdemeanors 
under federal laws aird treaties, all admiralty and maritime cases, all cases 
under the patent laws, copyright laws, bankruptcy laws, all suits brought 
by the United States, and so on, are tried in the first instance in the federal 
district courts. The famous section in which this jurisdiction is set forth 
cannot be fully analyzed here, but there has been little criticism of the law 
for assigning these cases to the federal courts.^^ It seems only logical that 
a United States court should handle cases concerning the national govern- 
ment and arising under its own laws. 

2. “Diversity of Citizenship” Cases. The other part of the jurisdiction 
of the district courts, that which is dependent on the character of the 
parties concerned, and particularly the portion that arises merely because 
there is “diversity of citizenship” between the parties, has been much more 
frequently criticized. Where a matter in controversy exceeds the sum oi 

20 Grovey v. Townsend (193s). 29S U. S. 45. 

22 u. S. Code of Laws, Title 28, ch. 2, sec. 41. 
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value of $3,000, exclusive of interest and court costs, and the suit is be- 
tween citizens of different states, or between citizens of a state and foreign 
states, citizens, or subjects, the federal district court has jurisdiction. If a 
similar suit, let us say on a building contract, involves two citizens of the 
same state, it must be tried in the state district court, whereas foreigners 
and citizens of other states may bring their suits in the federal district 
courts. The most objectionable feature of this rule concerns corporations, 
which are held to be citizens of the state in which they incorporate. Con- 
sequently, in their desire to escape the jurisdiction of the state courts, many 
corporators deliberately form their corporations in states other than those 
in which they expect to do business. Thus every time they are involved 
in any important case, they can apply to the federal district court and 
ignore the state courts. One of the outstanding abuses of this privilege 
has arisen in the cases of public utility corporations doing business in a 
state, but holding charters from other states. Time and again when a state 
rate-making body has attempted to regulate their rates, these utility cor- 
porations have gone at once to a federal court for an injunction, and have 
thus tied the hands of the state authorities. Congress has recognized the 
evil, and it first tried the expedient of having such cases handled only by a 
special panel of three district judges, but this did not greatly change the 
situation. Finally in 1934 and 1937 Congress enacted laws to the effect 
that where the state acts provide an adequate remedy in state courts in 
cases involving taxation, rate regulation and similar subjects, the federal 
district courts may not take jurisdiction merely because of diversity of 
citizenship.^® It is now up to the states to provide adequate legal remedies 
at home. If they do so, all such rate and tax cases will be handled by the 
state court system, up to its supreme court, and will go from that court to 
the Supreme Court only where a constitutional question is involved. 

Removal o£ Cases from State to Federal Courts. Since the jurisdic- 
tion of the federal courts is not in all cases exclusive, and since mistakes 
are often made by lawyers and judges, it frequently happens that cases are 
begun in state courts that could have, or should have, been brought to the 
federal district courts first. To prevent any possible injustice in such cases^ 
Congress has provided for the removal of such cases, particularly on the 
application of the defendant, to the federal district court before the trial in 
the state court has been completed. Criminal trials of federal officers for 
things done in the course of their duties, and civil cases where there is diver- 
sity of citizenship, are illustrations of cases that may be thus removed to 
the federal courts. 

22 Act of May 14, 1934, ch. 283, 48 Stat, at Large, 775; act of Aug. 21, 1937, ch 
726, %Q Stat, at Large j 
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JURISDICTION OF STATE COURTS 

The state constitutions lay down the fundamental rules respecting the 
jurisdiction of the state and local courts created by the constitution, while 
State and local courts that are created by statute find their jurisdictions de- 
fined in the statutes. In all cases where the state constitution is vague or 
incomplete, the legislature passes laws to clarify the boundaries of the 
jurisdiction of the several courts. 

Jurisdiction of State Supreme Courts. The highest state courts give 
most of their time to appellate cases, and have usually only a very limited * 
original jurisdiction. Their jurisdiction in appellate cases extends usually 
to all cases involving the interpretation of the state constitution, including 
all cases in which any state or local enactment or action is attacked as 
being unconstitutional. In addition the state supreme courts also have such 
power to review the decisions of the other state courts in matters of common 
and statute law as the statutes confer. This appellate jurisdiction is usually 
very broad, so that the state supreme court becomes the final tribunal on 
practically all legal questions that come before the state courts. In those 
states where there is an intermediate body of appellate courts, just as in 
the federal system, the highest court gets some relief, but not in constitu- 
tional cases. 

State Courts’ Jurisdiction. State district, superior, or circuit courts, 
which handle most of the important litigation within the state in the first 
instance, have a jurisdiction so broad that it is impossible to define it 
briefly. It usually covers both civil and criminal cases, without regard to 
the amount in controversy or the extent of the penalty that may be im- 
posed, and as a rule it has exclusive original jurisdiction in all cases con- 
cerning the title to real estate. All crimes and misdemeanors of importance 
against the state are brought before it, as are all civil cases of importance. 
It covers cases of equity as well as of common law nature. Divorce cases 
may be placed in some special court, but as a rule they go before the dis- 
trict courts. Diversity of citizenship is no bar to the bringing of a case 
before a state district court, and all cases involving less than $3,000 but 
not too small to be cognizable by the district courts, will come to them 
whoever may be the parties, except where the United States government or 
one of its officers is a party. In addition to its original jurisdiction, the 
state district court has also in many states a limited appellate jurisdiction 
over the work of the minor courts, including the probate courts. 

Probate Courts. In the state court systems there are also a number of 
special courts, of which the most common are the probate courts, called in 
some places surrogate courts, and in a few orphans’ courts. Their jurisdio 
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tion relates primarily to the wills and estates of deceased persons. It is 
exceedingly important that there be an easily accessible court for these and 
similar purposes. When a will has been left, it must be proved or pro- 
bated, and then its terms must be enforced. When there is no will, the state 
law concerning the distribution of the estate must be applied. Probate 
courts also usually have the authority to appoint guardians for minor chil- 
dren who are orphaned or neglected, as well as for adults who are mentally 
or physically incapacitated to handle their affairs. The probate court’s 
jurisdiction is entirely original. Appeals from it go either to the district 
court, or to some higher court, and finally (sometimes directly) to the state 
supreme court. 

Justice Courts’ Jurisdiction. The justice of the peace courts that are 
to be found in most states, and particularly in rural districts and the smaller 
incorporated places, have usually four kinds of jurisdiction : 

1. First comes a jurisdiction in minor criminal cases under the state laws, 
such as petty theft, where the law defines the offense as a misdemeanor and 
sets the penalty at not over so much fine, or so many days in the county or 
local jail, or both. In many places the outer limits are a fine of $ioo or 90 
days in jail, or both ; but there are places in which the limits are put lower, 
and others in which the limits are set higher, even up to $500 fine and six 
months in jail. 

2. Violations of local ordinances and by-laws that constitute misde- 
meanors are also within the jurisdiction of the justices of the peace. In 
these cases the jurisdictional limits are generally the same as for violations 
of the state laws. Traffic law violations loom very large under this head, 
although many of them come under the first heading, being violations of 
the state traffic code. 

3. Justices are allowed also to decide petty civil cases, such as those 
involving failure to pay bills, trespass on another man’s property, and so 
on, where the amount involved is not over $100, more or less, as fixed by 
law. They have as a rule no jurisdiction in cases involving the title to real 
estate, divorce, and other matters that are expressly granted to other courts. 

In the three preceding groups of cases, the justices make definite deci- 
sions, sometimes with the aid of a jury, but usually not, and appeals, if 
permitted by law, may then be taken to the next higher courts. 

4. Justices are also, as a rule, ^'committing magistrates.” This means 
that they have power in the more serious criminal cases to issue warrants of 
arrest and also to hear, in a preliminary way, the evidence against t^^^ 
who are being held by the police for crime, and to decide whether they 
shall be continued in jail until they can be tried in the proper higher court, 
or admitted to bail, or released because of the lack of any real evidence 
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against them. The term ‘‘binding over” is sometimes used for this proce- 
dure, meaning that the suspected person is held in jail or by bail bond to 
appear in court later. 

The justice courts are usually not “courts of record.” They keep no full 
account of their proceedings and frequently almost none at all, but they 
have otherwise many of the powers of higher courts. Their judgments and 
sentences are enforced by the local constables, marshals, and sheriffs. 

Municipal Courts. Justices of the peace or magistrates of other titles 
are in some states continued even in urban places, but the tendency in 
larger cities is to eliminate them when municipal courts are established for 
such communities. The judges of the municipal courts have varying juris- 
dictions, according to the state laws that create them, but as a rule they 
have all the jurisdiction of the justices of the peace, and in most cases 
considerably more, including civil actions where the amount in controversy 
is up to $1,000 or even more, and criminal cases involving larger fines or 
longer terms in jail. 

Jurisdiction o£ State and Local Courts. The relatively shorter space 
given to the state and local courts in this section must not be taken as an 
indication that they are of less importance than the federal courts. Quite 
the contrary is true. While there are no reliable collections of judicial 
statistics for the country as a whole, it is well known that the bulk of all 
civil litigation and of all criminal cases arises in the state-local systems of 
courts. There are annually millions of cases decided in these tribunals, 
varying in importance from the minor traffic offenses and violations of 
local ordinances up to cases involving the very life of individuals and 
millions of dollars in a single case. The approximately 250 judges in the 
regular federal courts handle, it is true, many cases, and some of the most 
important, but the state courts in the wealthier and more populous states 
certainly rival them in the importance of the cases dealt with, and far 
exceed them in the amount of litigation and the influence they have on 
public opinion concerning the operation of the judicial system. 
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35 . JUDICIAL PROCEDURE AND 
PROBLEMS 

T he law that is taught in the law schools and applied and administered 
in the courts may be divided into two parts : substantive and procedural. 
In the substantive law, rights and wrongs are defined. This branch of the 
law deals with a number of important matters, such as the law of the 
family ; the rights of individuals as persons ; rights of property ; the whale 
I range of agreements between persons with respect to services and the sale 

of goods and real estate, including contracts ; business organization, or cor- 
porations, partnerships, and cooperative societies ; and torts. Parallel to this 
body of law there is procedural law, which is necessary to provide judicial 
remedies when rights are violated. This branch of law includes procedure 
in criminal cases such as felonies or the more serious crimes, and misde- 
meanors or the less serious public offenses, and procedure in civil cases. 
The latter distinguishes first between (a) equity procedures, and (b) pro- 
^ cedures in law cases, and then, under the latter heading provides somewhat 

different procedures for righting different kinds of wrongs such as breaches 
of contracts, torts, and others. Litigants who fail to follow correct proce- 
dures or to act in time to protect their rights are frequently unable to ob- 
tain what they consider to be justice. 

SOURCES OF PROCEDURAL RULES 

The rules of procedure in federal and state courts are derived principally 
from the four following sources : written constitutions, statutes, judicial deci- 
^ sions, and formal court-made rules. The United States Constitution lays 

i down certain rules of procedure for the federal courts and the state constitu- 

tion for state courts. The requirement of ^^due process’^ in the Fifth and 
Fourteenth Amendments is an additional general restriction upon federal 
and state court procedure. 

The federai statutes directly regulate the procedure in the federal courts 
upon many points, and upon other matters provide that the federal district 
courts shall conform to or may follow the procedure laid down in the state 
laws in the state concerned. State statutes regulate state court procedure. 
Under the so-called ^^Conformity AcF’ it was once possible to keep the pro- 
cedure in federal and state courts in the same state more or less uniform^^ 
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but it also resulted that federal district courts in different states followed 
somewhat different procedures. This act has been superseded. 

A distinguished law teacher, now deceased, once argued that any legisla- 
ture “exceeds its constitutional power when it attempts to impose upon the 
judiciary any rules for the dispatch of the judiciary’s duties ; and that there- 
fore all legislatively declared rules for procedure, civil or criminal, in the 
courts, are void, except such as are expressly stated in the Constitution.” ^ 
This is truly an astounding doctrine. It rests upon the theory that, under 
the separation of powers, since the courts may not tell the legislative branch 
how it shall proceed, neither may the legislature do this to the courts ; and 
that the judicial power vested in the courts includes the entire power to 
make rules of procedure. If this contention is sound, then presumably the 
legislative branch has no power to regulate the procedure of the executive 
branch, either, since it also is one of the three equal branches of the govern- 
ment. Such a doctrine, if put into effect, would wipe out hundreds of 
pages of state and federal legislation regulating judicial procedure. Logic, 
long usage, and acquiescence by the courts fully support the power of the 
legislative branch to make rules of judicial procedure." It would probably 
require a constitutional amendment to take this power from Congress. 

It hardly needs to be emphasized, however, that the judges by their deci- 
sions make and modify rules of court procedure, whether they are laid down 
in constitutions or statutes or their own decisions and precedents. The com- 
mon law is certainly the “grand reservoir” of procedural rules, and nothing 
is more difficult for legislatures to change effectively than the rules of judi- 
cial practice. Whatever the statutes may say on this subject, the courts 
remake the rules as they apply them.^ 

Constitutions and statutes provide, indeed, only a skeleton for the ever- 
growing, ever-changing body of judicial precedents with respect to procedure 
and practice in the courts. These bodies of judge-made law tend to be- 
come so intricate and so rigid and cumbersome that they sometimes stand 
in the way of the administration of justice. As a result a restatement and 
simplification of the rules is necessary from time to time, and there is a 
growing practice of putting the responsibility for doing this on the courts 
themselves. 

The fourth source of such rules is, then, the codes of rules adopted by the 
courts for the regulation of practice before them. Undoubtedly the courts 

^ John H. Wigmore in 20. Jour. Am. Jud. Soc. 159-60 (1936) ; 24 Ibid., 70-71. 

-Charles H. Beardsley, in 24 Jour, 5 oc.. 115-17; also 101-02; Silas A. 

Harris, “The Rule-Making Power” Amer. Bar Assn., Judicial Admin. MdnographSy 
Series A, no. i. 

® For an example, see Reorganization of the Federal /wdiaary,, Hearings before the 
Comm, on the Judiciary, U. S. Senate, 75th Cong., ist Sess. on S. 1392, p. 171 (1937) 
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have inherently some power to make such rules, to fill in the gaps in the 
constitutional and statutory provisions. More recently, however, various 
constitutional amendments and statutes have been adopted to confer rule- 
making authority on the judges. Since 1842 the federal Supreme Court has 
gained increasing power to promulgate rules of practice and procedure for 
the federal courts. Under special authority granted in 1934 the Supreme 
Court in 1937 adopted a new code of Federal Rules of Civil Procedure, effec- 
tive in 1938, with the result that federal court procedure became uniform at 
the very time that the court held that the substantive rules of law enforced 
in these courts should be those of the state concerned.'^ California (to give 
but one example from the states) by constitutional amendment adopted in 
1926 authorized the Judicial Council, consisting of judges of the supreme 
and inferior courts of the state, to ^^adopt or amend rules of practice and 
procedure for the several courts not inconsistent with laws that are now or 
that may hereafter be in force.’’ 

CIVIL PROCEDURE 

Civil Cases. In civil cases, the parties appear as private individuals. 
The government may be one of the parties, but it presents itself as any in- 
dividual before the court, and expects only a civil judgment or decree if 
it wins. 

The plaintiff is, of course, the party that brings the suit ; the defendant 
the one that defends. When the plaintiff is the winner, there may be a judg- 
ment requiring payment of money, but that will depend on the way in which 
the plaintiff’s case was formulated. In all matters of civil litigation, the 
true functions of the government (except where it is a party) are simply 
(a) to provide an impartial and competent tribunal to settle the case, (b) 
to implement it with an economical, expeditious and reliable method of 
procedure so that the time and money of the litigants will not be wasted, 
and (c) to provide such means of enforcing the decisions reached as may 
be needed. 

Beginning o£ Civil Cases. Although the law permits individuals to ap- 
pear for themselves in civil as well as in criminal cases, for all more impor- 
tant litigation the individual employs an attorney. The latter is considered 
to be, in a sense, an officer of the court and is obligated to see that the case 
is properly conducted and that the fullest possible light is thrown on the 
facts and the law involved to procure a legal and just decision. To his 
client he has a confidential relation and an obligation to do his best, in good 
faith, for the client’s interests. Following adequate consultation with his 
client, the attorney for the plaintiff draws up the complaint, bill, or petition 

^See p. 578, above, and Jour . Am , Jud , Soc ,, vol. 24, pp. 57-59, 158-62 (1940^ 
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to the court, and deposits it with the clerk. Notice is thereupon served upon 
the defendant in the suit, who, if he has not already done so, also employs 
an attorney to represent him. The latter draws up an answer to the com- 
plaint. There may be several exchanges, all in due legal form and through 
the -medium of the clerk of the court and those who serve papers for the 
court. A difference or “joinder of issues’^ is presently reached that gives a 
basis for the suit. If no settlement is reached out of court the clerk of court 
lists the case for trial. 

Jury Trial in Federal Courts. The case may be in its nature either a 
“court case,’’ i.e., one to be tried by the judge alone, as in equity matters, 
or it may be a “jury case.” As to civil cases in the federal courts, the Con- 
stitution provides that “in suits at common law, where the value in contro- 
versy shall exceed twenty dollars, the right of trial by jury shall be pre- 
served, . . ® This merely preserves the right insofar as it previously 

existed. Thus it is presumably available in all ordinary suits for breach of 
contract, tort, or recovery of money, but not necessarily in cases that have 
been provided for by later statutes, and it is denied in equity cases. As a 
matter of fact, also, ordinary civil cases involving less than $3,000 seldom 
reach the federal courts. Furthermore, the right to a jury trial may be 
Waived if both parties consent. When a jury is used in civil cases in fed- 
eral courts, it must conform to the old common law definition, which is a 
jury of twelve men who can reach a verdict only by unanimous vote. 

Jury Trial in State Courts. State constitutional provisions also usually 
guarantee the right of jury trial in civil cases as it previously existed, or 
as it existed at common law. By court decisions, or by constitutional provi- 
sion, a waiver of the right is permitted. Many states have also provided 
for juries of smaller size (six to eight men) in minor civil cases, and even 
in some important ones, and some states have provided that if three-fourths 
or five-sixths can agree, they can render a verdict. Most civil cases in both 
state and federal courts are tried without a jury. The expense of the jury 
procedure, which falls upon the parties ; the loss of time in getting a deci- 
sion ; the difficulty of explaining the facts to the ordinary jury, particularly 
where rather intricate technical or financial matters are involved, make it 
undesirable to use a jury. Indeed, jury trial in civil cases is generally on 
the wane. Certain types of lawyers, with a power to sway Juries, still like 
to use them, however, and particularly in motor vehicle accident cases and 
other cases of personal injury. 

Decision and Enforcement. When a jury has rendered its verdict in 
civil cases, the judge gives the decision of the court. If the jury finds for 
the defendant, the case is ended, except for possible appeals. If it finds for 

®.U. S. Const., Amend. VII. ■ 
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the plaintiff, a judgment is given in his favor. The judgment is a court 
order that authorizes the sheriff or other officer, after certain formalities, 
to force the defendant to pay or otherwise satisfy the plaintiff. He may 
seize and sell the goods of the defendant, if necessary, in order to raise the 
money needed. Of course, the defendant may have little or nothing, and 
then the judgment is defeated. 

Civil Cases in Minor Courts. Hundreds of thousands of small civil suits 
are settled every year in the minor courts, such as justice and municipal 
courts. The expense of the handling of each of these small cases, involving 
grocery, fuel, and rent bills, wages and similar items, if treated like more 
important cases, would be practically prohibitive. For this reason state 
laws provide for the larger cities special branches of the municipal court 
known as ^'small claims courts.’’ In these, individuals are assisted to make 
out their own papers ; and the judge, sitting frequently in the evening, is able 
to dispose quickly and inexpensively of a considerable number at one sit- 
ting. The fees for such service are kept at the minimum. However, in 
magistrates’ courts and justice of the peace courts in the industrial districts 
and in the neighborhood of large cities in several states, civil justice is a 
very different thing. The judges in some of these courts, profiting by the 
fees from every case brought before them, and sometimes in league with the 
attorneys for the plaintiffs, have been found in some instances to render 
more than 99 per cent of the decisions in favor of the plaintiffs. Indeed, 
J.P.” has come to mean “judgment for the plaintiff” in some of the dis- 
tricts so afflicted.® 

Such obvious abuse of power at the expense of the poorer classes is paral- 
leled by the handling of traffic cases and other minor infractions of the law 
in certain places. In many states the local treasuries benefit from all fines 
imposed, while the justices of the peace and the constables who bring in 
those charged with misdemeanors also get their fees. These occasional scan- 
dals in the administration of justice at the bottom of the judicial ladder 
are exceedingly hard to eliminate. The alternative is, of course, to abolish 
such courts in counties having large centers of population, and to turn all 
such cases over to a municipal or county court, with a salaried judge and 
constable. 

Equity Procedure. The United States Courts, and those states that have 
adopted codes in which common law and equity are combined, have reduced 
but not entirely eliminated the distinction between law and equity procedure. 
In general, equity is available to the litigant only when he can show the 
court that he has no adequate remedy at law. It can be used to prevent or 
ward off injuries where the damage would be irreparable. The proceed- 

^ B, GmvmyAfmricm Sk^te Government, p. 
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ings are largely if not entirely in writing. There is no jury. The plaintifif 
through his attorney presents a bill stating his case and the remedy to which 
he thinks he is entitled. This bill is served on the other party or parties, 
and the latter makes reply. A definite conflict upon any particular point is 
not necessary, and the judge is not limited to awarding any particular 
remedy. 

PROCEDURE IN CRIMINAL CASES 

Federal and State Criminal Laws. The criminal law, in the broad 
sense, may be thought of as covering both felonies or the more serious crim- 
inal offenses, and misdemeanors or the less serious. There is no single 
body of criminal law for the United States as a whole. Congress has defined 
a series of specific crimes against the United States, crimes such as counter- 
feiting, robbery of the mails, using the mails to defraud, and taking stolen 
motor vehicles from one state into another. Each state defines for itself the 
more common crimes such as murder, manslaughter, robbery, and arson, and 
where the state statutes fail to cover a crime adequately, the common law 
definitions are used. 

Classes of Crimes. Since there is no single, unified body of criminal 
laws, with uniform definitions for the same crime in each state, the Federal 
Bureau of Investigation in the United States Department of Justice has pre- 
pared with the aid of the International Association of Chiefs of Police, its 
own classification of certain types of crime in the United States as follows : 
^ ^criminal homicide, including (a) murder, non-negligent manslaughter, and 
(b) manslaughter by negligence; rape; robbery; aggravated assault; bur- 
glary — breaking or entering; larceny — theft; and auto theft.” ^ It may be 
noted that this classification does not include forgery, embezzlement, de- 
struction of public property, election frauds, and various other crimes, or 
those specially defined by the federal statutes. 

Although crimes differ greatly in importance, it is of some interest to 
note the numbers of serious crimes defined above. In the first six months 
of 1941 (the last prewar period, and therefore a reliable base) there were 
243,000 larcenies, 89,000 burglaries, 57,000 automobile thefts, 15,000 rob- 
beries, 14,000 aggravated assaults, and nearly 1,700 murders and non-negli- 
gent manslaughters in some 2,000 cities with a total population of 5 5,000 ,- 
000.® Not all the crimes known to the police result in arrests and subse- 
quent court action by any means, and yet the number of criminal court trials 
is very considerable. 

^Federal Bureau of Investigation, U. S. Dept, of Justice, Pm/om Crime Reports^ 
quarterly, vol. XII, no. 2, p. 66. 

^ Ibid,, p. 70. 
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First Steps in Criminal Procedure. A crime is ^^known to the police’’ 
when it has been reported by a citizen or a police officer and recorded in 
some police department complaint book. Arrest of the suspected person 
may accompany or immediately follow the report^ but more commonly a 
search for the culprit is necessary. The first step in the legal procedure that 
follows is the making out of a formal complaint. This can be done by the 
person who has suffered as a result of the crime, or it can be done by the 
police officer or the prosecuting attorney or other officer. In earlier times 
the citizen himself was both complainant and prosecutor, but provision is 
now made for a public prosecutor in every county or judicial district, and 
that officer (called county attorney, district attorney, or prosecutor) now 
bears the brunt of the prosecution. 

When the suspect has been arrested, there is a brief hearing before a jus- 
tice of the peace, municipal judge, or other judicial officer having the pow- 
ers of a /^committing magistrate” to determine whether there is enough evi- 
dence to justify holding the suspect for indictment and trial. If there is, 
bail is usually arranged, but in cases. of murder and other “capital cases” 
bail may be refused and the suspect be kept in jail. At this stage he is en- 
titled to get in touch with an attorney to defend him, and there may be a 
habeas corpus proceeding before some higher judge to determine whether he 
is being legally detained. 

The Grand Jury. The next stage in the process is the preparation of 
an information, presentment, or indictment- — these being various forms of 
legal documents in which formal accusation is made that a person named, or 
John Doe, has committed a certain crime at a specified time and place. In- 
dictments and presentments are products of the work of grand juries. The 
procedure in federal cases is that the federal district judge summons a fed- 
eral grand jury to consider all complaints of crimes against the national 
government, and the federal district attorney presents to this body such evi- 
dence as he has concerning crimes. The grand jury hears enough of the evi- 
dence to convince it that there is a good case against the person accused, 
and then by a majority vote authorizes the indictment, which is signed as a 
“true bill” by the foreman of the jury. This formal accusation on the part 
of the public against the person accused furnishfes the basis for the trial. 
When the jury on its own responsibility presents an accusation against any 
person, the document is called a “presentment.” 

The grand jury originated as a means of getting the opinion of the com- 
munity as to whether a crime had been committed and by whom. It gave 
and still gives considerable power to the lay public over the prosecution of 
criminals. In its original form it was a fairly large body, and under federal 
law it still consists of from i6 to 23 members. Its proceedings are secret 
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and necessarily limited to hearing primarily one side of the case. It calls 
in witnesses, but the accused person and his attorney are not heard. 

Procedure by Information. Because of the expense, the delay, and the 
frequent obstruction of justice resulting from the use of the grand jury sys- 
tem (obstruction coming, for example, when the community opinion is such 
that no grand jury will indict violators of liquor laws, or persons who have 
great political influence), a number of states have reduced the size of the 
body that is required, to save time and expense ; while about a quarter of 
the states have made the use of the grand jury optional, not compulsory. 
Where the grand jury is not required, the prosecuting attorney formulates 
the accusation in criminal cases in a form known as the “information.” In- 
formation may be used also in federal cases for petty offenses, and for other 
misdemeanors where the punishment is not “infamous,” that is, where only 
a fine (even up to ?i,ooo) is imposed and no long prison sentence is legally 
possible.® Some states have gone very far in substituting informations for 
indictments. Thus in California in 1933-34, 9,644 informations and only 
183 indictments were filed in the superior courts. The indictment process 
is reserved for very serious cases like murder. It is not unconstitutional for 
the states to use the information method instead of indictment, but this 
puts tremendous power into the hands of the prosecuting attorney. The 
so-called “one-man grand jury” in Michigan is a similar method. 

Arraignment and Trial. Following the filing of the indictment or infor- 
mation with the clerk of the proper court, on a day set the criminal case 
comes on for trial. The accused person is then “arraigned” before the 
court, the indictment is read or summarized by the clerk, and the accused 
person makes his plea of guilty, not guilty, or one of the less important al- 
ternative pleas allowed by the law. The attorney for the defense may 
promptly “demur” to the indictment, alleging that it is defective, or stating 
that there are no facts sufficient to warrant the prosecution, and in some 
cases the charge will be thrown out by the judge at this point. This is a 
rare occurrence, but defense attorneys, using every trick of the game, are 
not deterred by the prospect of being overruled by the judge. In California 
in 1933-34, for example,, of 10,364 felony cases, 817 were dismissed in court 
without prosecution. Many of these were probably dismissed at the sug- 
gestion of the prosecutor, who found that his case was not strong enough, 
or that his key witnesses had died or disappeared. No doubt some demurrers 
were sustained as well. Far the most common disposition, however, was 
through the plea of guilty— 6,311 cases. Most of the remaining cases went 
to trial, with the result that 1,305 cases resulted in conviction by the jury, 

® Duke «. United States (1937), 301 U. S. 493, 57 S. Ct. 83s. 
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568 in conviction by the judge, and 1,225 acquittals by judge or jury. All 
told, over 2,000 cases were heard by juries. 

Jury Trial in Criminal Gases. In federal courts the right to a trial ^^by 
an impartial jury of the state and district wherein the crime shall have 
been committed’’ is available to the accused “in all criminal prosecutions.” 
This does not cover cases of contempt of court, or suits to recover penalties 
under statutes, or ordinary misdemeanors, but is practically co-extensive 
with the right to indictment by a grand jury. Where one applies, so does 
the other, as a rule. The states also guarantee the right to a jury trial in 
felony cases, with very few exceptions. By a recent decision of the Supreme 
Court, it is established that even a person charged with a felony may waive 
a jury trial in federal court if he so desires.^^ Several state constitutions 
make express provision to the same effect as concerns state cases, while a 
number of state supreme courts have held that this is implied even where not 
stated in the constitution. Thus the right of trial by a jury in cases of 
felony is absolute for the one who wants it, but is not a thing on which he 
must insist. 

Where the jury is employed in federal criminal cases, it must be a twelve- 
member jury, and it must reach a unanimous verdict if it is to convict a 
person. Some states have provided that for certain less important cases 
smaller juries may be used, and even that a five-sixths majority shall suffice 
to convict in such cases. These are departures from the strict practice of 
the common law, but are “due process” if authorized by law. 

The Drawing of Juries. Juries in civil and criminal cases, and grand 
juries as well, are impaneled or drawn by summons from the proper officer 
of the court : a clerk of court, jury commissioner, or sheriff, for example. 
Tax lists and the registers of voters are used, and the names are presumably 
drawn at random. It is very certain, however, that in some places there are 
abuses. Persons to whom the daily fee of $2 to $4 means a living often find 
ways of getting on the panels ; in some places it has even been considered 
proper to use the lists of the unemployed, in order to reduce relief expendi- 
tures by giving jury work to the indigent. Such practices are not common, 
but they serve to lower the level of ability of important bodies that at best 
do not draw the most outstanding persons in the community. It is notice- 
able that in many communities a more substantial class of citizens is drawn 
for grand jury than for petit jury service. 

When a jury case, either criminal or civil, is begun, names are drawn from 
the panel that has been summoned one by one, and then follows a certain 
amount of questioning to determine the fitness of each potential juror. 

U. S. Const., Amend. VI See also ch. 17, above. 

Patton United States (1930), 281 U. S. 276. 



598 AMERICAN JUDICIAL SYSTEM 

Sometimes in criminal cases the selection of the jury takes a very long time. 
Each side is allowed a certain number of ^‘peremptory challenges/^ or re- 
fusals to accept jurors without cause given, while the number of challenges 
for cause is practically unlimited. 

The use of juries both in civil and criminal cases will not be understood 
if they are looked upon as simply judicial bodies, aiding in the efficient en- 
forcement of the law. Their function is very largely political. They enable 
the populace to defeat such laws as the prohibition of liquor, to strike back 
at large corporations and wealthy individuals in damage suits instituted by 
poorer individuals, and to force every level of government to pay more for 
land taken for public use than it is really worth. These are some of the 
reasons why the jury system is so much criticized in a period when the effort 
is being made to raise the standards of law enforcement. 

Procedure in Misdemeanor Cases. The foregoing discussion of criminal 
court procedure relates almost entirely to felony cases. Of course, the great 
majority of offenses are less serious and are designated as misdemeanors. 
At the common law, it was not necessary to have a jury for each misde- 
meanor case, and the same rule prevails generally today. It makes no dif- 
ference whether the offense is one against state law (such as petty theft) or 
against some local ordinance (such as disorderly conduct or a traffic viola- 
tion) . Misdemeanors generally may be tried by “summary process,” without 
indictment by a grand jury, and without trial by a petit jury. The number 
of such cases is simply appalling. In most cities these cases are settled 
with the utmost expedition — and a cash register. Prosecutions are handled 
by the police alone, or by the city attorney, and the decisions are made by 
a single judge in each case. 

PROBLEMS IN JUDICIAL PROCEDURE AND ADMINISTRATION 

Movement for Judicial Reform. The foregoing account of the proce- 
dures in civil and criminal cases gives no idea whatever of the thousand and 
one technicalities that the lawyers and the judges have to keep in mind in the 
trial of cases. Neither does it suggest in any degree whatever the many 
opportunities that shrewd attorneys can seize upon, particularly in criminal 
cases, to delay proceedings and even to defeat the purposes of the law. One 
must go to the lawyers to find the most searching and destructive criticism 
of the devious ways of the law. In 1906, in that Progressive Era at the be- 
ginning of the present century when so many important movements were 
being started that aimed to overhaul and modernize government, a young 
lawyer, Roscoe Pound, who later became dean of the Harvard Law School, 
presented to the American Bar Association an address that dealt with the 
“Causes of Popular Dissatisfaction with the Administration of Justice.” 
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This address was the signal for the beginning of a movement for judicial 
reform that goes on even more strongly at the present time. Many leaders 
of the bench and bar have had their part in promoting the cause. 

Defects in American Courts and Procedure. The indictment of Ameri- 
can judicial organization and procedure outlined by Roscoe Pound a genera- 
tion ago may be paraphrased and summarized as follows: 

^^Our system of courts is archaic in three respects: (i) in its multiplicity of 
courts, (2) in preserving concurrent jurisdictions, (3) in the waste of judicial 
power which it involves. ... 

“i. Multiplicity of courts is characteristic of archaic law.’^ If, as in Eng- 
land, the courts could be unified into one single court of final appeal, standing 
above one unified court having original jurisdiction in all cases whatever, “all 
expense of transfer of record, or transcripts, bills of exception, writs of error 
and citations is wiped out. The records are the records of the court, of which 
each tribunal is but a branch. The court and each branch thereof knows its 
own records, and no duplication and certification is required. Again, all appel- 
late practice, with its attendant pitfalls, and all waste of judicial time in ascer- 
taining how or whether a case has been brought into the court of review is 
done away with.’’ 

“2. Even more archaic is our system of concurrent jurisdiction of state and 
federal courts in causes involving diversity of citizenship; a system by virtue 
of which causes continually hang in the air between two courts, or, if they do 
stick in one court or the other, are liable to an ultimate overturning because 
they stuck in the wrong court. . . He found that in about 20 per cent, of 
the cases in the Circuit Courts of Appeals the question was one of the juris- 
diction of the court, or of the forms of the pleadings, and not at all concerned 
with the merits of the decision of the lower court. 

“3. Judicial power may be wasted in three ways: (i) By rigid districts or 
courts or jurisdictions, so that business may be congested in one court while 
judges in another are idle, (ii) by consuming the time of courts with points of 
practice, when they ought to be investigating substantial controversies, and (iii) 
by nullifying the results of judicial action by unnecessary retrials. American 
judicial systems are defective in all three respects. . . 

“But the worst feature of American procedure is the lavish granting of new 
trials.” In the Federal courts, “new trials are awarded on the average ... in 
nearly twenty-nine per cent, [of the cases]. In the state courts the proportion 
of new trials to causes reviewed, ... runs over forty per cent. ... In one 
case in my own state [Nebraska] an action for personal injuries was tried six 
times, and one for breach of contract was tried three times and was four times 
in the supreme court.” 

“England and Wales, with a population in 1900 of 32,000,000, employ for 
their whole civil litigation ninety-five judges, that is, thirty-seven in the Su- 
preme Court and House of Lords, and fifty-eight county judges. Nebraska, 
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with a population in 1900 of 1,066,000, employs for the same purpose one 
hundred and twenty-nine. But these one hundred and twenty-nine are or- 
ganized on an antiquated system and their time is frittered away on mere 
points of legal etiquette.” 

There was more to his indictment, but this is enough to present his point. 
Much has already been done to correct some of these faults, yet the indict- 
ment still stands as substantially sound. In the year 1937 William L. Ran- 
som, president of the American Bar Association in the preceding year, wrote 
as follows: 

Judging the court by present-day efficiency standards and looking upon it 
as a mechanism for bringing about a result, the average court is the most 
indirect, inexact, inefficient, uneconomical and unintegrated instrumentality in 
the modern state, and the wonder is, not that justice is at times so inexactly 
and tardily administered, but that substantial justice between man and man is 
.often the outcome of proceedings in such a tribunal. The improvement of the 
administration of justice, the reform of our legal procedure, the adaptation of 
twentieth century methods to the administrative organization of the courts, 
are tasks of the first importance, to which should be devoted the finest con- 
structive ability that is sent forth from our colleges of law.^® 

Movement for Judicial Reform. These stinging criticisms of the Ameri- 
can court system have not been without effect. From coast to coast leading 
lawyers, judges, and law teachers have taken up the challenge and are work- 
ing valiantly and intelligently for the reform of the courts and their proce- 
dure. Legislative action looking toward the improvement of judicial proce- 
dure and administration is enacted in ever-increasing volume. The Ameri- 
can Judicature Society and the American Bar Association, to mention only 
two, have brought forward numerous proposals to make the courts more effi- 
cient, swifter, and more just. Since 1922 there has been a Conference of 
Circuit Judges of the United States, presided over by the Chief Justice of 
the Supreme Court, which is charged with the improvement of judicial ad- 
ministration in the federal courts. Its work has already been notably suc- 
cessfuL In addition there was created for the federal courts in 1939 the 
Administrative Office of United States Courts to handle all administrative 
work for them, thus freeing them from supervision by the Attorney General, 
and to study and report upon their work. In a number of the states there 
are also legally authorized bodies, called generally Judicial Councils^ com- 
posed of selected judges of the various levels of courts, together with lead- 
ing lawyers and legislators, who are charged with the responsibility of study- 

Journal of the American Judicature Society, vol. 20, pp. 176-87 (1937). 

Journal of the American Judicature Society, vol. 20, pp. 223-36. 
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ing what can be done to improve court organization and procedure, and 
who have in some cases power to take action with a view to relieving con- 
gestion in the courts. Like the Legislative Council, the Judicial Council is 
coming to be a potent agency for study and reform. Despite the great for- 
ward strides made recently in the improvement of public administration it 
is a question whether judicial administration and the procedure of the courts 
will not soon have made equal progress. Such improvements in democratic 
government are most heartening. 
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Part Ten 

FOREIGN AFFAIRS AND TERRITORIES 

AMERICAN FOREIGN RELATIONS 

I F one were to speculate with the writers of Utopias about the ideal secur- 
ity, he would naturally think of a population on an island so remote, or 
in a valley so shut off by mountain fastnesses, that there would be no neigh- 
boring states to add confusion and insecurity. Such a speculation is, unfor- 
tunately, almost as useless as it is unreal. Few truths are more emphasized 
by history than the close relationship between social and economic policies 
at home and the foreign situation. Even forms of government must submit 
to change as a result of foreign pressures. 

On the surface of things no nation should be more fortunate in its rela- 
tions with others than the United States. Without rivals to the north or 
south, and bounded by great oceans to east and west, it is nearly three thou- 
sand miles from the nearest great states. In spite of this geographical situa- 
tion, the United States has from the first been in close contact with, and 
often in danger from, the great states of western Europe and the Far East. 
Struggling for independence 170 years ago, the nation allied itself to one 
power against another. Later it attempted a policy of neutrality and isola- 
tion, but time and again found itself endangered if not directly embroiled 
in the struggles of great powers. Each major pronouncement of American 
foreign policy — ^Washington’s neutrality proclamation, the Monroe Doctrine 
in its several forms, the Open Door in China, the demands for freedom of 
the seas, and various others — all represent reactions to foreign situations in 
which American interests were seriously involved. Foreign relations, in 
short, are not a matter of free choice for any nation, but mainly a problem 
of necessary adaptation to conditions that arise. The Japanese attack on 
Pearl Harbor gave sharp emphasis to this point. 

First Control over Foreign Affairs. Under the Articles of Confedera- 
tion (1777-1788) the Continental Congress had, with certain exceptions, “the 
sole and exclusive right and power of determining on peace and war . . . — 
of sending and receiving ambassadors— entering into treaties and alliances, 
. . ” ^ This was one of the few fields in which it had some real authority. 
In 1777 it organized the Committee of Foreign Affairs, consisting of five 

^ Articles of Confederation, Art. IX. 
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members, whose duty it was to conduct correspondence with American repre- 
sentatives and friends abroad. This committee method of handling foreign 
affairs did not prove satisfactory, A special committee in 1780 criticized 
“the fluctuation, the delay, and indecision to which the present mode of 
managing our foreign affairs must be exposed,” and recommended that there 
be a department of foreign affairs, headed by a secretary. In 1781 Robert R. 
Livingston was appointed the first American secretary of foreign affairs.^ 

Provisions o£ the Constitution. The framers of the national Constitu- 
tion had through experience become deeply concerned that there be a cor- 
rect organization. The Committee of Detail of the Federal Convention first 
proposed that the Senate have the power to make treaties and to appoint 
ambassadors, but Madison, who had served in Congress, was opposed to this, 
and he urged that the President should have the power, Madison’s sugges- 
tion was adopted, but the consent of the Senate was required for the making 
of treaties. The sections of the Constitution that bear directly on the prob- 
lems of foreign affairs read as follows : 

[The President] shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided two thirds of the Senators present concur; 
and he shall nominate, and, by and with the advice and consent of the Senate, 
shall appoint ambassadors, other public ministers and consuls . . . 

[The President] shall receive ambassadors and other public ministers . . . 

No state shall enter into any treaty, alliance or confederation , . , 

No state shall, without the consent of Congress . . . enter into any agree- 
ment or compact with another state or with a foreign power, or engage in war, 
unless actually invaded or in such imminent danger as will not admit of delay. 

This Constitution, and the laws of the United States which shall be made in 
pursuance thereof, and all treaties made, or which shall be made,^ under the 
authority of the United States, shall be the supreme law of the land . . 

While the power over foreign relations is not completely covered by these 
provisions, certain general lines are laid down, (a) The states as such have 
no direct part in the conduct of foreign relations, (b) The national govern- 
ment is given exclusive control over external affairs, (c) In the national 
government, the President has the initiative, but he is checked by the Sen- 
ate’s participation both in the ratification of treaties and in the approval 
of appointments to the principal posts in the foreign service. 

The States and Foreign Affairs. Because the American system of gov- 
ernment is federal, it is necessary to consider more fully the position of the 
states with respect to the control of foreign affairs. “Treaties” by the states 

^ Short y The Developm of National Administrative Or gamzation in the United 
pp. 46 - 47 > 55 “ 6 i, 

^ U. S. Coast., Art. II, ?ec. II, par. 2; Art. I, sec. X, pars. 1, 3; Art. VI, pM. 2. 
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with foreign powers are expressly forbidden, but lesser ^ ‘^agreements and com- 
pacts” are possible if Congress gives its consent. One such agreement, be- 
tween New York and Canada respecting an international bridge, is a matter 
of record. It is an oddity rather than something that will set an important 
precedent. Nevertheless, where the interests of particular states are deeply 
involved in some negotiation between the United States and a foreign power, 
especially Canada or Mexico, it is not uncommon for the national govern- 
ment to utilize representatives of the states as assistants and advisers in 
drawing up the treaties. Such was the case when the boundary of Maine 
was in dispute a century ago, and also more recently when the waterpower 
rights of New York were involved in a proposed treaty with Canada for a 
deep-sea waterway. It is also possible for treaties to authorize border states 
to take action in certain extradition cases without going through the State 
Department in Washington. This has been done in a treaty with Mexico. 

The division of powers between the national government and the states, 
under which the states can exercise independently many powers that affect 
foreigners, leads to difficulties for the national government.^ Laws are 
passed by the states restricting the property rights of aliens ineligible to 
become citizens, such as the Chinese and Japanese. There is discrimination, 
open or concealed, against foreigners who try to go into local businesses. 
Sometimes aliens are attacked by mobs, whereupon their home countries 
demand that the offenders be punished, but the courts in the state con- 
cerned, using the jury system, may find it difficult to convict. In such cases 
the treaty rights of foreigners in this country may be seriously invaded, but 
the national government is reluctant to interfere with the states’ handling 
of such situations. In the past this attitude has been justified on the ground 
of supposed limitations on the nation’s powers. 

Treaties and States’ Rights. Recently another difficulty has come to 
public notice. The International Labor Organization draws up projects for 
international treaties to improve the conditions of labor throughout the 
world. Some evils cannot be eliminated without international agreement. 
But in the United States, as in certain other federations, the regulation of 
industry as such belongs largely to the states. Consequently, if the United 
States were to ratify any such international labor agreement, it would either 
have to get the cooperation of all the 48 states, or it would have to raise seri- 
ous constitutional questions, and run the danger of conflicts with the states, 
by passing its own laws to enforce the treaties. Leading constitutional au- 
thorities say that Congress has the power to pass the laws “necessary and 
proper” to enforce it treaties even though this seems to trench upon the 
powers of the states, and they are probably right. Nevertheless, there is 

^ See Stoke, TM Foreign Relations of the Federal State* 
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some unwillingness on the part of the national government to act as a nation 
in such matters. If the United States is to assume leadership in world 
affairs it will have to clear up or stop hiding behind the supposed limita- 
tions on its powers that arise out of its federal structure. Do any limita- 
tions of this kind actually exist ? 

National Power over Foreign Affairs. Since the states as such are ef- 
fectually excluded from the exercise of any direct power over foreign affairs, 
it follows that this power must be exclusively in the national government. 
Many persons have assumed that all the powers of the national government 
were delegated to it rather than inherent in it ; that the Constitution trans- 
ferred to the national government such powers previously held by the states 
as were deemed essential to national security and welfare. Is this the case 
also with the power to control foreign relations? Did the power to control 
foreign relations belong to the separate states, at any time after 1775? Upon 
this point a doctrine long in the making was announced at the end of 1936 
in a Supreme Court decision that is of the utmost importance. 

The Chaco Arms Embargo Case. The case involved the prosecution by 
the government of an exporting company for conspiring to sell machine guns 
to Bolivia at a time when the President, under a power delegated to him by 
Congress, had proclaimed an embargo against such shipments.^ The act of 
Congress provided /That if the President finds that the prohibition of the 
sale of arms and munitions of war in the United States to those countries 
now engaged in armed conflict in the Chaco may contribute to the reestab- 
lishment of peace between those countries,” he should, after certain con- 
sultations, make proclamations to that effect, and then such sales were to be 
unlawful. A severe penalty wa.s provided for violations of the act. The 
defendants contended that this act made an unconstitutional delegation of 
legislative power to the President, It gave him unlimited power to make 
the proclamation or not as he saw fit. 

External and Internal Powers Distinguished. The court’s opinion as 
to the nature of the power over external affairs is so significant that a sub- 
stantial quotation from it is necessary. Stressing the difference between 
powers over external and internal affairs the court said: 

The two classes of powers are different, both in respect of their origin and 
their nature. The broad statement that the federal government can exercise 
no powers except those specifically enumerated in the Constitution, and such 
implied powers as are necessary and proper to carry into effect the enumer- 
ated powers, is categorically true only in respect of our internal affairs. In that 
field, the primary purpose of the Constitution was to carve from the general 
mass of legislative powers possessed by the states such portions as it was 

®U. S. V. Curtiss-Wright Export Corporation (1936), 299 U. S. 304, 
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thought desirable to vest in the federal government, leaving those not included 
in the enumeration still in the states. . . . That this doctrine applies only to 
powers which the states had, is self-evident. And since the states severally 
never possessed international powers, such powers could not have been carved 
from the mass of state powers but obviously were transmitted to the United 
States from some other source. ... 

As a result of the separation from Great Britain by colonies, acting as a unit, 
the powers of external sovereignty passed from the Crown not to the colonies 
severally, but to the colonies in their collective and corporate capacity as the 
United States of America. Even before the Declaration, the colonies were a 
unit in foreign affairs, acting through a common agency — ^namely the Conti- 
nental Congress, composed of delegates from the thirteen colonies. ... Sover- 
eignty is never held in suspense. When, therefore, the external sovereignty of 
Great Britain in respect of the colonies ceased, it immediately passed to the 
Union. ... 

It results that the investment of the federal government v/ith the powers of 
external sovereignty did not depend upon the affirmative grants of the Consti- 
tution. The powers to declare and wage war, to conclude peace, to make 
treaties, to maintain diplomatic relations with other sovereignties, if they had 
never been mentioned in the Constitution, would have vested in the federal gov- 
ernment as necessary concomitants of nationality. 

Much might be said both in support and in refutation of this doctrine, 
but there it stands, authoritatively stated. If it be true, the power over 
external affairs does not depend on the Constitution. The latter document 
may limit it somewhat, but apparently such clauses of limitation could not 
set aside the dominant fact that the full power must continue to exist, and 
that it belongs to the nation as a unit, not to the states. 

Overlapping of Powers. The doctrine as stated seems to imply that 
there is a sharp and clear line between the external and the internal powers 
of government, but the decision itself shows that the line cannot be drawn. 
Here certain corporations and individuals were to be punished within the 
country for acts they had done entirely within the country. To make effec- 
tive the external powers, internal powers of every type may have to be 
brought into use, and since the external powers are dominant and sovereign, 
the internal powers must bend to external necessities. Thus, for example, 
the internal powers are divided between the nation and the states, but can 
the states stand up against the exercise of the national external powers when 
a conflict comes ? In general, this is impossible. The reserved rights of the 
states to control property relations, for example, bend before the treaty 
power, the war power, and the other external powers of the national govern- 
ment. Take, for example, the regulation of child labor, which is still largely 
a state power. Suppose a treaty is made with Great Britain or Canada on 
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this subject: Will not the treaty prevail over conflicting state laws? And 
will not Congress have the power to enact -^treaty legislation/’ i,e., laws to 
carry out the treaty, even though the complete power to legislate on child 
labor would not belong to Congress in the absence of treaty? Some such 
decision was definitely reached in the case of the migratory bird treaty with 
Canada.® May not this doctrine be extended very far in the future, so that 
the external powers of the national government come to serve in practice as 
an important instrument for altering the federal system itself ? This is cer- 
tainly one of the possibilities in the case, and it is curious that under the 
Canadian system of federation, the opposite result was reached.'^ 

Delegation of Powers to President. The decision quoted above also 
considers the delegation to the President of the power to proclaim embar- 
goes. It is shown that under the Constitution the national power in external 
affairs is vested in fewer hands than is the case with the internal powers. 
^Tn this vast external realm, with its important, complicated, delicate and 
manifold problems, the President alone has the power to speak or listen as 
a representative of the nation. He makes treaties with the advice and con- 
sent of the Senate ; but he alone negotiates. Into the field of negotiation the 
Senate cannot intrude; and Congress itself is powerless to invade it. As 
Marshall said . . . ^The President is the sole organ of the nation in its ex- 
ternal relations, and its sole representative with foreign nations.’ ” The court 
then proceeds to show how, in external affairs, where inside knowledge, se- 
crecy, despatch, and unity of purpose are often necessary, it is best to ^^ac- 
cord to the President a degree of discretion and freedom from statutory re- 
striction which would not be admissible were domestic affairs alone involved. 
Moreover, he, not Congress, has the better opportunity of knowing the con- 
ditions which prevail in foreign countries, and especially is this true in time 
of war. He has his confidential sources of information. He has his agents 
in the form of diplomatic, consular and other officials.” In short, the dele- 
gation of power in this particular ^^neutrality” law was wholly justifiable. 

The broad power over external affairs having been stated, it is desirable 
to consider next the specific elements of this power. 

I. The Power of Recognition. In order that there may be foreign rela- 
tions at all, various foreign powers and their territorial claims must be recog- 
nized. The ‘^power of recognition” is not expressly provided for in the Con- 
stitution. Recognition is usually given through the simple device of receiv- 
ing ambassadors or other public ministers who are sent to establish relations 

® Missouri -y, Holland (1920), 252 U. S. 416. 

’^See Attorney General for Canada 2;. Attorney General for Ontario and Others 
(1937) > Times Law Reports, v'oh $3 ^ p. 325; also Jour, of Int. Law,v<o\. 31, pp. 
348-57 (1937). 
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with the country to which they are sent. In this way new states are given 
recognition, and also new governments in old states. This power to receive 
foreign ambassadors and ministers is conferred by the Constitution on the 
President alone. Neither the Senate nor Congress as a whole has any control 
over it. 

The power to recognize includes of necessity the power to refuse to recog- 
nize, and also to terminate recognition. Representatives of foreign govern- 
ments sent here may be forced to live as private citizens for lack of being 
recognized, and in the meantime their governments go unrecognized. Such 
was the case with Russia between 1917 and 1933, and such has often been 
the case with revolutionary governments in Latin America as well as in 
Europe. In similar ways, or by refusing to send consuls, the President may 
refuse to recognize territorial conquests, such as those of Japan in Man- 
churia and Italy in Ethiopia. There is a danger in the use of this power, 
for governments whose claims go unrecognized will have grounds for ani- 
mosity toward us. The dangers that come from a premature recognition of 
a rebel government can easily be understood. 

The President’s recognition or non-recognition of a new government is 
binding on the courts and on Congress, as well as on the people of the United 
States. No other branch of the government can go behind what the Presi- 
dent has done, or question his reasons. Because of the important issues in- 
volved, the President has on occasion admitted the desirability, of having 
the advice of Congress, but he has never yielded to that body the power to 
make the recognition. 

Dismissal and Recall of Diplomats. When the policy of a government 
that the United States has recognized causes offense, or when the representa- 
tive of any recognized country commits acts that are unbecoming a diplomat, 
the President has the power also (a) to ask the foreign government that the 
representative be recalled, or (b) to dismiss him and send him home, and 
(c) to recall the American representative in that country. In its extreme 
form this is known as breaking off diplomatic relations, and it is a very 
serious step, since it may lead to other incidents and ultimately to war. 

2. Control of Communications with Foreign Powers. The control 
of official communications with foreign powers is one of the important ele- 
ments in the control of external relations. The laws of the United States 
forbid private individuals to undertake diplomatic negotiations with foreign 
powers, and the Houses of Congress are also without means of beginning 
such negotiations. By law and by custom the President’s office has com- 
plete control in this field, although the Department of State as the Presi- 
dent’s agency handles most communications, both oral and written. The 
chief sources of communications dealing with foreign affairs are (a) the 
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many American foreign service officers scattered throughout the world, (b) 
foreign ambassadors, ministers, and consuls in the United States, and (c) 
the departments of foreign affairs of other nations. 

3. Power to Appoint and Control Foreign Service Officers. The Pres- 
ident’s complete control of all official diplomatic communications results 
from his power to appoint ambassadors, other public ministers, and consuls, 
as well as the Secretary of State and the principal subordinates in the State 
Department, and from his executive powers of control over those whom he 
appoints, including the power to remove them. It is true that the Senate 
must give its consent to the President’s appointments to all regular positions 
in the service, but this gives it no control over the individuals so appointed. 
Furthermore, almost from the beginning of the national government the 
President has exercised the power to appoint special commissions to nego- 
tiate treaties with other countries, and special agents to go abroad to seek 
out information and to make contacts important to the President, and to 
do these things without Senate approval. Indeed, in most cases the Senate 
does not know that the President has such confidential agents abroad, or 
who they are. Since they hold no public offices, they do not require regular 
appointments. 

4. The Making of Treaties. In the making of treaties there are cer- 
tain initial stages for which the Constitution does not provide. Someone has 
to decide that a certain kind of treaty with certain countries would be de- 
sirable. It may be the State Department that first gets the idea, but it is 
the President who must give the approval for going ahead, and any ideas 
that he has on the subject must be carried out by the department unless the 
President can be convinced that he is making a mistake. Approaches must 
next be made by the Secretary of State to ambassadors and ministers of the 
foreign countries resident in Washington, or by American representatives 
abroad to the foreign offices there. In none of these matters does Congress 
have any part. Individual members, or the committees on foreign relations, 
may approach the President to start negotiations looking toward some kind 
of treaty, but they cannot set the ball rolling. These statements run counter 
to the interpretation sometimes put on the words “advice and consent of 
the Senate” in the clause on treaty making, but ever since Washington’s un- 
fortunate experience there have been few if any formal attempts on the part 
of Presidents to get the Senate’s advice in advance. If he is wise he talks 
the matter over confidentially with party leaders and the members of the 
Senate Committee on Foreign Relations, but he may go ahead even without 
doing this. 

Preliminary Negotiations. Preliminary negotiations may go on in 
Washington or in foreign capitals. These negotiations are entirely confi- 
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dential and secret. At the time of World War I there was much criticism 
here and abroad of this kind of “secret diplomacy,” and especially of the 
“secret treaties” that certain countries had with each other. President 
Wilson in the Fourteen Points stressed the need of “open covenants, 
openly arrived at,” but he found at Versailles that treaties cannot be nego- 
tiated in a combined newspaper room and telegraph office, with any pros- 
pect of success. Under conditions of complete publicity, compromises and 
concessions on the part of the different countries represented are almost 
impossible. 

Submission to the Senate. If the negotiators can agree, a treaty is 
drawn up, signed, and transmitted to the governments concerned. In the 
American system, the President then submits the measure v/ith a letter of 
explanation to the Senate. A leading authority insists that the action of 
the Senate on treaties is part of the negotiation, and not part of the ratifica- 
tion.® His reason for this is that the Senate has power to propose amend- 
ments or reservations to the document, and that when this is done it is neces- 
sary for the President to submit the amendments or reservations to the other 
nations for their further consideration. Thus negotiations have not really 
ended. This probably places too much emphasis on the technical measures 
of “ratification” which, in a strict sense, is an action of the President alone 
after the Senate has approved a treaty. On the other hand, the Senate does 
not meet the representatives of the other nation, and thus can hardly be said 
to have any part in the negotiation, 

Secret and Open Sessions. The procedure on treaties is to submit them 
first to the Committee on Foreign Relations, and to await its report before 
taking further action. Then the Senate usually goes into executive session 
where the measure is debated, and amendments or reservations may be 
offered. It was once the uniform custom of the Senate in its consideration 
of treaties to meet in secret executive session. By executive session is meant, 
of course, a session in which executive rather than legislative business is 
taken up. Most persons think of all executive sessions as secret, but the 
Senate, in its historic struggle over the approval of the Versailles Treaty, 
decided to hold open executive sessions, and such sessions can be ordered at 
any time now when a treaty is being considered. Unless there is a special 
vote for open sessions, the proceedings are held in secret, the galleries are 
cleared, and every member and officer present is enjoined by the rules to 
maintain secrecy about what is done until the Senate by its own vote re- 
moves the injunction. The punishment for violating the pledge of secrecy 
may be expulsion in the case of a member, dismissal and punishment for com 
tempt in the case of a clerk or other officer. 

^ Mathtws, American Foreiin Relations, j>. 
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Votes upon treaty amendments and reservations and upon other motions 
connected with the treaty are by ordinary majority ; only the final vote re- 
quires the two-thirds vote, and this is two-thirds of those present and vot- 
ing (assuming a quorum to be present), and not two-thirds of the entire 
membership. 

Conflicts Between Senate and President. Senators fundamentally rep- 
resent their districts, which are states, and the classes and groups predomi- 
nant in those districts. There are very few who are able to rise entirely 
above their local interests in considering matters of foreign affairs, as the 
Presidents must. Consequently all Presidents in recent generations. Re- 
publicans and Democrats alike, have been defeated on important treaty pro- 
posals by combinations of opposing Senators, sufficient to make up the one- 
third-plus-one necessary to reject a treaty, or at least sufficient by their 
threat of rejection to force the adoption of amendments and reservations. 
Proposals for improved arbitration treaties, for adherence to the World 
Court, and for membership in the League of Nations, as well as less impor- 
tant treaties, have met a like fate at the hands of the Senators. Other mo- 
tives have probably also played a considerable part in these rejections of 
treaties. For political reasons, that is, to hold in line the voters in their own 
states, many Senators have found it necessary to be thoroughly nation- 
alistic, against all “truckling to foreign potentates,” while others have been 
“isolationist” in extreme degree. Numerous reservations have been proposed 
to treaties that show a purpose to force the President to come to the Senate 
for approval in every possible case of a foreign commitment. 

The one-third-plus-one of the Senators required to defeat a treaty, or to 
force upon the majority obnoxious amendments, may represent far less than 
a third of the people, since the seventeen states smallest in population have 
fewer inhabitants than the single state of New York. These seventeen 
states, with less than ten per cent of the national population, have enough 
Senators to defeat a treaty, and in fact the vote against adhering to the 
World Court was cast by a group of Senators representing far less than a 
third of the population. The danger of minority control to which James 
Wilson pointed in the Federal Convention when he proposed that treaties 
be adopted by a majority vote has in fact come to pass. There has in con- 
sequence been considerable discussion of a proposed change in the Consti- 
tution to establish majority rule, or to have treaties ratified by a simple 
majority vote of both houses. No amendment proposed to this end has been 
pushed with enough vigor to promise early success.* 

»See D. F. Fleming, The Treaty Veto of the American Senate ; Vi. J. Dangerfield 
In Defense of the Senate; Lindsay Rogers, The American Senate, cAxi. I-III. 
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Final Steps on Treaties. If a treaty comes out of the Senate approved 
with proposed amendments or reservations, the President may submit the 
proposed changes to the other powers involved, and if they agree to them, 
he may proceed to the next steps in the process. Otherwise he may recall 
the treaty from the Senate and do no more about it. Indeed, he may recall 
a treaty at any time, and the Senate has no power of its own to revive 
a treaty that has gone back to him. Assuming that it has approved a treaty 
without amendment, or that the other powers have accepted the proposed 
amendments, the next steps toward making it effective are three: ratifica- 
tion of the treaty by the President ; exchange of ratifications with the other 
powers concerned, assuming that they have also ratified ; and proclamation 
of the treaty by the President. This proclamation is published separately 
while the treaty itself, as approved, is printed in the volume of private acts 
at the end of the session of Congress. 

Contents of Treaties. A brief perusal of the index of a leading collec- 
tion of American treaties shows the following subjects dealt with among 
others: arbitration of international disputes; claims of one country or its 
citizens against another ; commerce and navigation ; consular arrangements 
between countries ; copyrights, trade-marks, and patents ; estates and wills 
of persons who die abroad ; extradition of criminals ; naturalization of 
aliens ; neutral rights in time of war ; peace and amity treaties ; and prop- 
erty rights and rights of trade. 

In addition there is a series of multilateral treaties (involving many na- 
tions), also called “international acts,” relating to the Red Cross, weights 
and measures, health matters, suppression of the opium trade, submarine 
cables, railroads, the white slave traffic, the laws of war, and many other 
things. 

Treaties and Laws. In their legal effect these treaties are laws. This 
is especially true of, treaties that are “self-executing,” i.e., that require no 
act of Congress to put them into effect, but the relationship between treaties 
and laws passed by Congress is not always clear. According to the Consti- 
tution every law passed by Congress “in pursuance” of the Constitution is a 
supreme law of the land, and every treaty made “under the authority of the 
United States” is a supreme law. Which prevails in case of conflict? Since 
they are of equal validity, as a rule the self-executing treaty or the law that 
was last made prevails over the other. Thus, if a law enacted by Congress 
on the subject of foreign commerce covers ground previously regulated by 
treaties, the courts in this country must enforce the law, not the treaties. 
The foreign countries may seek redress from the treaty-making power of 
the United States, since the treaty is still morally binding, but it is doubt- 
ful if anything could be done about it. 
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Legislation to Carry Out Treaties. If a treaty cannot be made effec- 
tive without enforcing legislation or appropriations enacted by Congress, 
the latter is in a sense morally bound to enact the legislation, but legally 
it is entirely free to refuse to do so. Usually there is sufficient harmony 
between the executive and the Congress so that the needed legislation is 
enacted. If state legislation were needed, uniform action could hardly be 
expected, but Congress may enact what the English courts have called 
''treaty legislation,’’ i.e., legislation based upon the treaty, and to carry it 
into effect, just as Congress did in the case of the migratory bird treaty. 

5. Executive Agreements Under Constitutional Powers. Treaties 
are the law of the land, but in the Supreme Court decision previously quoted 
the court frankly asserted that the President has power to make agreements 
with other countries, agreements that fall short of being treaties, but that 
he can make without Senate consent, and that are binding upon the govern- 
ment. The power to make such agreements comes to the President by 
implication from his broad constitutional powers as chief executive, as com- 
mander in chief of the armed forces, and as the sole voice of the nation in 
foreign affairs. It is, in short, a constitutional power, one that cannot be 
taken from him by acts of Congress. Examples are the secret arrangement 
between President Theodore Roosevelt and the Japanese government con- 
cerning the restriction of Japanese immigration to this country; and the 
agreements made by the Presidents during two World Wars concerning the 
disposition of American ships and troops in aid of the allied cause. Like 
laws, these are binding on all concerned, but it is a rare case in which an 
executive agreement is brought before a court for enforcement. 

Executive Agreements Under Treaties and Statutes. In addition to 
the agreements made by the President under his constitutional powers, there 
are others made in pursuance of authority granted by statute or treaty. 
Thus, since 1934 Congress has authorized the President to make "trade 
agreements” with foreign countries provided he does not increase or de- 
crease existing tariff rates more than 50 per cent, give up the "most-favored- 
nation privilege,” or put goods on the free list that formerly paid a duty. 
Under this power the President has completed a number of tariff-lowering 
agreements. Under the wartime “Lend-Lease Act,” 1941, power was vested 
in the President to make large quantities of war materials available to the 
Allies. Treaties also in many cases call for additional actions to be taken 
by the President in conjunction with the other treaty powers. Thus the 
whole fabric of international relations is shot through with special agree- 
ments and understandings supplementary to treaties and international law. 

6, Declarations of Foreign Policy. As the sole spokesman of the 
United States in all foreign relations, the President exercises also the right 
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to announce new phases of our foreign policy from time to time, and to 
give warnings both to foreign powers and to American citizens as to what 
the policy will be, without consulting the Senate or Congress as a whole, 
and without negotiating with other powers. The first great announcement 
of policy made by the President on his own initiative was Washington’s 
proclamation of neutrality in 1793, when France was locked in struggle, 
with Great Britain and various continental powers. Thirty years later 
came the declaration of the Monroe Doctrine, and at other times through- 
out our history there have been declarations such as that of the Open Door 
in China, Wilson’s Fourteen Points, and Franklin Roosevelt’s Good Neigh- 
bor Policy toward the nations of the two Americas. Congress has occa- 
sionally attempted to interfere by adopting resolutions declaring its own 
views, and no doubt the President must consider the importance of these 
resolutions, but foreign powers need not notice them, since it is the Presi- 
dent with whom they must deal. The history of American foreign rela- 
tions since the days of Washington is very largely the story of declarations 
of policy by the Presidents. The Monroe Doctrine with Monroe and John 
Quincy Adams meant one thing, but with Grover Cleveland it was some- 
thing different, and so with Theodore Roosevelt, with Wilson, and with 
Franklin Roosevelt. 

To back up his position as national spokesman in foreign policy, the 
President has also his powers as the executive in all internal affairs, and 
as commander in chief of all the armed forces. Considering the freedom 
with which the latter powers can at times be used, foreign powers need 
to weigh his announcements with the utmost care. There are, however, 
certain potential dangers in the exercise of this power. On the one hand 
certain Presidents have been inclined to adopt a censorial attitude toward 
certain foreign powers, to call attention to their misdeeds and to refuse to 
recognize their conquests. Oft-repeated scoldings lose their effectiveness 
when they are not followed by action. On the other hand the President can 
by no means be sure that the country, and particularly the Senate, will fol- 
low him in his declarations of policy. 

AGENCIES OF FOREIGN INTERCOURSE 

Dependence of President on Department of State. No President 
could handle all the multifarious duties that are imposed upon him and at 
the same time be fully informed about all matters of our foreign relations 
or have the time to handle them personally. There have been cases in 
which Presidents have almost set aside the Secretary of State, and have 
tried to handle foreign affairs themselves, but it cannot be said that these 
attempts have been highly successful. Every President must rely heavily 
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on the accumulated knowledge and experience of the Department of State 
and of its numerous representatives in the foreign service. Indeed, the for- 
eign policy at any time must be in large part the policy of the specialists in 
the Department of State. The importance of having the highest compe- 
tence in this department and in the foreign service cannot be overempha- 
sized. 

Secretaries of State. The Department of State, first called the Depart- 
ment of Foreign Affairs, was the first executive department to be estab- 
lished by the new national government in 1789. It is therefore generally 
accorded first place in the ranking of departments, and the Secretary of 
State follows the Vice-President in the succession to the Presidency. What 
is more, this office has attracted to it more distinguished American states- 
men than any other office, in this respect rivaling the Presidency itself and 
surpassing the position of Chief Justice of the Supreme Court. John Jay 
carried over from the Confederation, and then when he became Chief Jus- 
tice, Jefferson became the first regularly appointed Secretary. Later holders 
of the office, to name but a part of them, have included John Marshall, 
James Madison, James Monroe, John Quincy Adams, Henry Clay, Daniel 
Webster, John C. Calhoun, William H. Seward, Hamilton Fish, James G. 
Blaine, John Hay, Elihu Root, William J. Bryan, Charles E. Hughes, and 
Cordell Hull, 

Internal Organization and Personnel, Ranking next to the Secretary 
in the department are the Under Secretary, various Assistant Secretaries, 
a Special Assistant for International Organization and Security Affairs, and 
the directors of various offices and divisions. To some extent the work is 
divided according to world regions (European, Far Eastern, etc.) and to 
some extent by subject or function (Economic Affairs, Cultural Relations, 
etc.). The prewar State Department was a relatively small affair. It em- 
ployed about 6,500 persons, three-fourths of whom were stationed abroad. 
This was about one-half of one per cent of the total civilian personnel in 
the government and the budget allotments were correspondingly small. 

The State Department of that time was also very limited in the scope of 
its activities, owing in part to the smallness of the role that the United 
States was then playing in international affairs, and it was held back by its 
own traditions and a narrow view of its own responsibilities. Wartime re- 
quirements put severe strains upon it. The coming of peace and of new 
international responsibilities for the nation found it not wholly prepared 
for its larger role. Two substantial reorganizations of its work have already 
come, and further expansions and adjustments are inevitable.^ 

’•“See articles by W. H. C. Laves and Francis O. Wilcox in Amer. Pol. Sci. Rov., 
vol. 38, pp. 289-300, 913-30 (1944); ibid., vol. 39, pp. 309-16 (194s). 
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Diplomats and Consuls. The Constitution itself requires the appoint- 
ment of “ambassadors, other public ministers, and consuls” by the President 
with the advice and consent of the Senate. Without change in the Constitu- 
tion, therefore, it would be impossible to prevent, any President who chose 
to do so from making appointments to these high posts in the foreign service 
without regard to any merit system law that Congress might enact. Follow- 
ing a high standard of appointments begun by Washington and continued 
by later Presidents, the spoils system entered the foreign service about a 
century ago and continued to dominate it until about 1906. During most 
of this period there was very little opportunity for a career in foreign 
service, and the results were certainly not anything to be proud of. In 
general there was a distinction between the consular and the diplomatic 
divisions. Consuls are, of course, primarily commercial agents of the gov- 
ernment that appoints them. They are charged with obtaining commercial 
information, looking after the interests of shippers, shipowners, and sea- 
men, and giving such protection and assistance as they can to travelers 
abroad. Diplomatic officers, on the other hand, are accredited to the gov- 
ernment to which they are sent, and are charged with political functions, 
the promotion of friendly relations, and the negotiation of treaties and other 
agreements. According to old usages, diplomatic officers carry long and 
distinguished titles, such as “ambassadors extraordinary and plenipoten- 
tiary,” but for practical purposes they may be grouped according to rank 
as follows: Ambassadors, with salaries of $17,500, who are ordinarily sent 
to about fifteen leading countries; Ministers, whose salaries are $12,000 or 
$10,000, according to the posts they hold, and who are sent to the smaller 
countries; Ministers Resident, in the smallest countries ; and Charges d’Af- 
faires, who are temporary substitutes. 

Reforms in the Service. After a long period of neglect and the con- 
tinued prevalence of the spoils system in appointments, Theodore Roosevelt 
in 1906 by executive order put the consular service on a merit basis, and 
Taft followed a few years later with an order putting much of the diplo- 
matic service on the same footing. These were the beginnings of a career 
service system, but they left much to be desired. There was insufficient secur- 
ity, since any President could change the regulations, and there was too 
sharp a differentiation between the consular and diplomatic branches. Then, 
too, salaries were very low compared to the requirements on the foreign serv- 
ice officers; and housing conditions were very bad, since the government 
owned practically no buildings abroad. Agitation for still further improve- 
ment continued, with the result that in 1924 was passed the Rogers act for 
the further reorganization of the service. This act created a single, unified 
foreign service out of what were once two separate branches ; established 
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the title “foreign service officer^’ which covers ^^all counselors of embassy or 
legation, diplomatic secretaries, consuls general, consuls, and vice consuls of 
career/’ provided for the selection of such foreign service officers by exami- 
nation; and established various classes of such officers, ranging from begin- 
ners with a salary of $2,500 to those of the first class, with salaries of $9,000 
to $10,000. It is under this act and various additional laws and executive 
orders that the foreign service has definitely become a career in recent 
decades. Certain posts of ambassadorial and ministerial rank are still filled 
by appointment from outside the service — the appointment usually of 
wealthy men, since indeed no others can as a rule afford to accept ambas- 
sadorships. Nevertheless, a number of ministers are now career men, 

This is not the place to go into details concerning examinations, promo- 
tions, and other matters in which college students are often interested. The 
Department of State publishes a special bulletin that is available to those 
who have thoughts of applying for the examinations. A word of caution 
may, however, be given. It is the writer’s experience that each year there 
come up to the colleges and universities many young people, both men and 
women, who have romantic and unduly exaggerated ideas about the foreign 
service. There is a pull to it that draws the imagination, just as is fre- 
quently the case with distant fields, while opportunities that lie close about 
our feet are overlooked. In fact the number of appointments in the foreign 
service each year is very small ; some years there are practically none, and 
seldom will the number reach 100 positions of interest to college graduates. 
As a general rule thousands apply for the examinations, and only a rela- 
tively small number pass both the written and the oral parts. Even of 
those who pass, by no means all can be appointed. The service is an im- 
portant and a distinguished one, and it will certainly expand in the years 
ahead. But it is by no means a sinecure, but rather a challenge to the best 
efforts of the most outstanding. It offers a call to hard work in the public 
service, sometimes in rather disagreeable places, rather than an opportunity 
to travel abroad at the government’s expense. 

FROM FOREIGN POLICY TO INTERNATIONAL POLICY 

The United States is now going through a crucial reorientation in its poli- 
cies respecting other nations, a change that has been too long delayed. 
For a generation or more prior to World War II the nation had the uneasy 
conscience of one whose pretensions and whose deeds are contradictory. It 
desired a large volume of foreign trade, especially exports, but for a long 
time kept its tariffs and other restrictions so high as to prevent the desired 
result. It v/anted to stand by itself, free from all international responsi- 

See The America?i Foreign Service, revised to June i, 1942, a pamphlet published 
by the department. 
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bilities, yet expected all the benefits of international trade, communications, 
and security. It somehow expected that its own good intentions, its lack 
of any desire to conquer more territory, should be a sufficient reason for 
other nations to give it their trade and their confidence, to heed its remon- 
strances to them when they did something it did not like, and to leave it 
alone to do as it pleased. It wished for peace but would not take the con- 
structive steps, necessary to ensure it, and in fact followed policies that led 
to war. 

At last the nation and its leaders seem to have awakened. They have 
begun to realize that a nation’s policies must be judged not by its good in- 
tentions or lack of bad ones but by the necessary consequences of those poli- 
cies. They have realized that the United States cannot eat its cake and have 
it too ; cannot get the benefits of international order without making rational 
and responsible efforts and substantial sacrifices to that end. They seem 
to see now that there are no foreign nations but only international neigh- 
bors. There are not two worlds, that of the United States and that of all 
foreigners, but only one world. 

At the end of World War I the nation rejected membership in the League 
of Nations, refused to accept any responsibility for peace and security in 
Europe, and proceeded to pursue economic policies that helped, to bring eco- 
nomic ruin, despair and militaristic dictatorships to countries that had tried 
to become democracies. At the end of World War II the nation’s policy 
has been, up to now, almost the opposite. Congress has followed the Presi- 
dent’s recommendations to approve the international monetary agreement 
and the further reduction of tariffs, while the Senate was almost unanimous 
in approving the Charter of the United Nations Organization. 

Although belated this general reversal of international policy ds certainly 
in the right direction. The consequences and the obligations arising from 
the new commitments must not be ignored. Many questions will in the 
future be settled by international rather than by purely national action. 
International administration of functions will increase. Already the nation 
is a member of not only the general United Nations Organization but also 
of numerous other international agencies. These new connections must 
inevitably have their effect throughout the entire system of American gov- 
ernment, upon its organization, its procedures, and its domestic policies. 
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37 « TERKITORIES, DISTRICT OF COLUM- 
BIA, AND SPECIAL JURISDICTIONS 


TERRITORIES AND OTHER DEPENDENCIES 

I N the course of less than two centuries, the American people have passed 
through all the stages from separate colonial dependency to that of a 
strong imperial power. First there were the 13 English, colonies in America, 
then 13 revolting colonies that became states, then the union of these states 
into the United States, and finally the rise of the United States to the posi- 
tion of a world power with colonies and dependencies under its own control. 
The people of the United States in their brief history have seen the colonial 
problem first as colonists and later as the acquirers and rulers of colonies. 

The history of American acquisition of territories may be sketched as 
follows: First came the continental expansion with the annexation of con- 
tiguous lands only, until the Pacific Coast had been reached and the north 
and south extension of American territory was from 1,000 to 1,500 miles. 
The large acquisitions that made possible this great expansion began with 
the Treaty of Peace of 1783, and ended with the Gadsden Purchase of 
1853, which established the southern boundary of Arizona and New Mexico. 
Next came the non-contiguous annexations on the continent of North 
America, including the purchase of Alaska from Russia in 1867, and the 
acquisition of the Panama Canal Zone from the recently established Re- 
public of Panama in 1904. The Canal Zone is a strip of land from sea to 
sea, only ten miles wide with ports at each end, and a total area of about 
550 square miles. Alaska is a thousand times as large — 586,000 square miles. 
In a third group are the acquisitions of the island possessions, from the 
Philippines in the Far East to Puerto Rico and the Virgin Islands in the 
Caribbean Sea. These, taken in chronological order, are Hawaii in 1898 ; 
the Philippines and Puerto Rico following the war with Spain in 1899; 
Guam in 1899 ; American Samoa in 1900; and the Virgin Islands by pur- 
chase from Denmark in 1917. To these must be added some scattered 
small islands here and there of no great importance. Of the insular pos- 
sessions, the Philippines are largest (114,000 square miles in all) ; Hawaii 
with 6,400 square miles and Puerto Rico with 3,435 are next in size. Guam, 
Samoa^ and the Virgin Islands are very small ; together they would not equal 
an average American county. Their importance is military or naval, as far 
as the United States is concerned. The status of the recently acquired air 
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and naval bases in the Atlantic from Iceland and Greenland south and those 
taken from Japan in the Pacific is yet to be decided. 

The total area of the continental United States is over 3,000,000 square 
miles, that of the outlying possessions is over 700,000, mostly in Alaska and 
the Philippines. In population (1940) the continental United States out- 
ranked all the possessions by 132,000,000 to 19,000,000. Most of the latter 
figure was made by the population of the Philippines (over 16,000,000) and 
Puerto Rico (1,869,000). Hawaii had 423,000 and Alaska about 73,000 
inhabitants. 

The Western Lands. Before the framing of the national Constitution 
the only territorial problem was that of the lands west of the Alleghenies, 
to which different states still had somewhat conflicting claims. The Articles 
of Confederation did not directly provide for the government of this western 
territory. The Maryland legislature refused to ratify the Articles until 
reasonable assurances had been given that the western land claims of the 
several states would be turned over to Congress. The purpose behind this 
insistence was not only to avoid territorial disputes later, but even more to 
prevent the states with western lands from growing to a size out of all pro- 
portion to states like Maryland. 

Congress resolved in 1780 that any such lands as might be “ceded or 
relinquished to the United States, by any particular state,” should be “dis- 
posed of for the common benefit of the United States, and be settled and 
formed into distinct republican states, which shall become members of the 
federal union. . . ^ This resolution set the policy to be followed in later 

years. Despite the deficiencies of the Articles there seems to have been no 
serious question as to the power of Congress to acquire lands, govern them, 
and erect them later into states. Neither did the negotiators of the Treaty 
of Peace seem to have any doubt as to the power of the United States to 
acquire by treaty as much land as they could get the British to cede. 

Plans for Territorial Government and Statehood. The Congress of 
the Confederation in its closing days provided regulations for the settlement 
and government of the western lands. In the resolution of 1 780 the general 
policy of giving ultimate statehood to settlements in the west was fore- 
shadowed. In 1784 Congress adopted another resolution, drafted by Jeffer- 
son, providing a scheme for territorial and later state governments in the 
area. In 1787 Congress adopted the famous Ordinance of 1787, or North- 
west Ordinance, applicable to the territory north of the Ohio and east of 
the Mississippi River.^ This provided an initial and temporary form of 
government for the area under a governor, a secretary, and judges appointed 

^ See CommB.gtTyDocuments of American History j pp, iig-20. 

- See Commager, op, cit., pp. 121-23, 128-32, for these two documents. 
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by Congress, to be followed, “so soon as there shall be five thousand free 
male inhabitants of full age in the district,” by a more fully organized ter- 
ritorial government with an elective legislative body ; and the latter in turn 
was to give way when states should be formed and admitted to the Union. 

The Constitution and National Territories. Before the provisions of 
the Northwest Ordinance were carried out, the new Constitution of the 
United States had been formed. It was thus left to the national govern- 
ment under the Constitution to work out more fully the territorial policy. 
The Constitution provided that “The Congress shall have power to dispose 
of and make all needful rules and regulations respecting the territory or 
other property belonging to the United States ; and nothing in this Consti- 
tution shall be so construed as to prejudice any claims of the United States, 
or of any particular state.” ® 

JejEferson and Acquisition of Louisiana. Despite the fact that by the 
Treaty of Peace of 1783 the United States had acquired territory extending 
to the Mississippi, under Articles of Confederation that made no provision 
for the acquisition of territory, on the first occasion when the question of 
acquiring territory and incorporating it into the United States arose under 
the Constitution, doubts were raised as to the power of the United States 
to do so. The occasion arose in 1803 when Napoleon offered to sell the 
Louisiana territory to the United States, at what now seems like a ridicu- 
lously low price, $15,000,000. Jefferson was President. He recognized that 
the people would strongly favor the purchase, and that it would solve cer- 
tain questions concerning the opening up and defense of the western coun- 
try that were rather troublesome. Nevertheless he had grave doubts as to 
the power to make the purchase, and he wanted a constitutional amendment 
adopted to make it legal. His actions were more practical. With the ap- 
proval of Congress, the purchase was promptly made. Under later Presi- 
dents, acquisitions have been made without question. 

National Power over External Affairs. If a source for the power be 
needed, the doctrine previously discussed as to the power of the United 
States in external affairs should be sufficient. This power, the court has 
said in substance, depends not on the Constitution but upon the status of 
the United States as a sovereign power among the nations. Twenty-five 
years after the Louisiana purchase, Marshall stated that “The Constitution 
confers absolutely on the government of the Union the powers of making 
war and of making treaties ; consequently, that government possesses the 
power of acquiring territory, either by conquest or by treaty.” ^ But in 

® U. S. Const., Art. IV, sec. Ill, par. 2. 

^ American Insurance Co. v. Canter (1828), i Peters (U.S.) s^ 3:. 
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international law, territory may also be acquired by discovery and occupa- 
tion. Did Marshall mean to say that only by war or treaty could the 
United States acquire territory? Probably not, and certainly Congress has 
not acted upon that assumption, for in the Guano Island act passed in 1856 
it provided a means whereby, if an American citizen discovers and occupies 
such an island not claimed by any other government, it may “at the discre- 
tion of the President, be considered as appertaining to the United States.” ® 
It goes without argument that the power to acquire territory is wholly na- 
tional, and cannot be exercised by the states. 

Power to Govern Territories. The power to govern territories is also 
exclusively national. The express constitutional provision on this subject 
gives Congress the authority to provide for territorial government, but this 
relates mainly to the more or less final and permanent arrangements that 
can be established and carried out peacefully. Before this power can be 
exercised the President as commander in chief has the authority to govern 
conquered territory temporarily, and as general executive of the govern- 
ment he probably has power to govern temporarily any ceded territory, or 
territory discovered and occupied in the name of the United States. 

Status of Territories. A more difficult question arises concerning the 
legal status of territory. It appears that conquered territory, prior to an- 
nexation,' or territory that is merely occupied by American forces, is not a 
part of the United States in any constitutional sense, although internation- 
ally it must be recognized by other powers as belonging to the United 
States. During the period of occupation the United States tariff laws still 
apply against occupied territory, since the latter is still in a constitutional 
sense foreign territory. When annexation takes place, does it make the ter- 
ritory really a part of the United States, or does it merely cause it to belong 
to the United States? The Constitution was established “for the United 
States” but not necessarily, in all its parts, for territories that merely 
belong to the United States. As long as the United States possessed only 
such contiguous territory on the continent as was clearly destined for state- 
hood, the territory was considered to be really a part of the United States, 
and the entire Constitution was held to apply to it. But if territories are 
annexed that are remote, and are populated by a wholly different people, so 
that they are not likely to become states, there is less reason why the whole 
Constitution should apply to them. 

Incorporated and Unincorporated Territory. In the treaty of 1803 
' by which the United States acquired Louisiana, the following words were 
used: 

® U. S. Code of Lam, Title 48. ch. 8, sec. 1411. 
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The inhabitants of the ceded territory shall be incorporated in the Union of 
the United States, and admitted as soon as possible, according to the principles 
of the Federal Constitution, to the enjoyment of all the rights, advantages, 
and immunities of citizens of the United States; . . 

This idea of a people being ^^incorporated” into or made part of the body 
of the United States, gave the courts a clue when questions arose a century 
later concerning the annexation of Puerto Rico, the Philippines, and other 
territories. The courts found that a distinction can be made, broadly, be- 
tween incorporated and unincorporated territories, and that the treaties of 
acquisition and the acts of Congress provided the clues as to whether a par- 
ticular territory belonged in one or the other category. If a territory is 
incorporated, all parts of the Constitution and all the laws and treaties of 
the United States apply fully to it. If it is not incorporated. Congress may 
decide which parts of the Constitution, and which laws and treaties, shall 
apply. When a territory is incorporated, its people can ship goods into the 
United States without paying duty, they can migrate to the continental 
United States without being stopped by immigration laws, and they stand 
in practically every other way, except that of representation in Congress and 
the right to vote, on the same footing as the people in the states. Citizen- 
ship is also usually conferred on them, but the conferment of citizenship 
upon part or all of its people does not prove that a territory has been 
incorporated. 

Alaska and Hawaii as Incorporated Territories. The two territories 
that are today definitely incorporated into the United States are Alaska and 
Hawaii. As to both of them Congress has enacted, though in slightly dif- 
ferent words, that ^ The Constitution of the United States, and all the laws 
thereof which are not locally inapplicable, shall have the same force and 
effect within the said territory as elsewhere in the United States.” The 
comparable provision as to Puerto Rico omits mention of the Constitution 
and has a somewhat different expression concerning the laws, whereas the 
laws governing the Philippines (up to 1934) and other possessions make it 
clear that only a part of the laws of the United States apply to them. In 
the acts governing Puerto Rico and the Philippines, there are special bills 
of rights, in which grand jury proceedings and the right of jury trial are 
omitted, among others, whereas the federal bill of rights applies fully to 
Alaska and Hawaii. 

Government of the Organized Territories. The territories of Alaska, 
Hawaii, Puerto Rico, and the Virgin Islands have more or less fully or- 
ganized governments in which the people of the territory play some part 

® See Gommager, #. aj 5 ., pp. 190-91. 

^ U. S. Code of Laws, Title 48, sec. 23, 495. 
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The written constitution of each of the aforementioned organized territories 
consists of the acts of Congress that provide for its government. These 
include the basic “organic law” of the territory and subsequent laws as 
well.^ These are subject to change only by Congress. In the two incor- 
porated territories (Alaska and Hawaii), and also in Puerto Rico, and the 
Virgin Islands, there are appointed governors, elected legislative bodies, and 
appointed judges, and the main elements of a system of separation of powers 
and checks and balances. 

Territorial Governors. The executive organization in the organized 
territories reflects most fully the differences between the incorporated 
and unincorporated territories. All governors are appointed by the Presi- 
dent with the consent of the Senate. The governors of Alaska and Hawaii 
are appointed for definite four-year terms. They have the veto power over 
the acts of the legislature, including the item-veto on appropriations, but 
their vetoes may be overridden by a two-thirds vote, and acts so passed 
are law. It is true that Congress reserves the right to annul any act of any 
territorial legislature, but in Hawaii and Alaska there is almost complete 
legislative autonomy under the Constitution and the acts of Congress. In 
addition, the governor of Hawaii must be a local resident at the time of 
appointment. In the unincorporated territories, on the other hand, the 
governor is appointed to serve during the pleasure of the President and his 
veto power is such that any measure passed over his veto which he still 
thinks should not become law, he may submit to the President with his 
reasons, and if the President backs him up, the measure cannot become 
law. The governor is both the chief representative of the United States 
in the territory and the executive for the enforcement of territorial laws. 
It is rather interesting to note that in most of the territories the governor is 
given the po^er, on his own initiative, to declare martial law^ to suspend 
the writ of habeas corpus, and to use the military forces to suppress insur- 
rection or other serious disorder, but that he must notify the President as 
to what he has done and abide by his decision if the latter overrules him. 

Territorial Legislatures. There are locaHy elected legislative bodies 
in all the organized territories, and these are bicameral in all except the 
Virgin Islands. The latter are divided into two “municipalities,” each of 
which has its “municipal council” with powers of local ordinance making. 
The council in one consists of nine elected members, and in the other of 
seven,- and these two are called together at least once each year by the 
governor to act as the legislature for the islands as a whole. In the other 

® See generally U. S, Code of Laws, ’Title 48^ ch. 2, Alaska; ch. 3, Hawaii; ch. 4, 
Puerto Rico; ch. 5, the Philippine Islands; ch. 7, the Wgin Islands. The Philippines 
will be discussed later. 
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territories the size of the legislative bodies corresponds roughly to the 
population to be governed : Alaska with the smallest population has 8 and 
1 6 members in the two houses, while Puerto Rico, most populous of the four, 
has 19 and 39, respectively. Note how the bicameral arrangement has been 
applied in the territories in imitation of that in the states, despite the fact 
that there is no difference in the voting bodies that elect the members of the 
two houses. The right to vote for members is given generally to those adult 
male residents who do not owe allegiance to any country other than the 
United States, and who have resided in the territory for a year. There are 
no property tests or other special qualifications. Elections are biennial. 
Sessions are also biennial in most cases, and, as in the states, are generally 
limited in length. Pay is on the per diem basis. 

Legislative Powers of Territories. The legislative power is stated in 
the laws governing the particular territory. In general the power to legis- 
late is stated in broad terms: it “shall extend to all rightful subjects of 
legislation not inconsistent with the Constitution and laws of the United 
States; . . (Alaska, Hawaii) ; or “All local legislative powers in Puerto 
Rico . . . shall be vested in a legislature . . ^ It must be understood, 

however, that the legislation by Congress controls that of the territories, 
and that this legislation is very extensive in some cases, notably in the case 
of Alaska. Furthermore, in most cases there is provision that the laws 
enacted must be laid before Congress, which reserves the right to repeal them 
by legislation of its own. 

Financial Powers. Congress has seen fit, also, to limit the territories 
in financial matters. They are authorized to borrow money, and to author- 
ize municipalities within their limits to do so also, but the amounts of 
indebtedness are limited in the organic acts to a certain percentage of the 
taxable valuation. Furthermore, the territorial legislatures are not per- 
mitted to cut off the appropriations for the executive department, the courts, 
and the ordinary governmental services. The laws provide that in case of 
failure of the territorial legislature to make appropriations, the executive 
branch may continue to spend at the rates set in the previous appropriation 
act. If they attempt to make any extraordinary appropriations, the gov- 
ernor may exercise his item-veto, as noted above. The territorial organic 
acts also provide usually for the office of auditor, and give the auditor 
rather extensive powers to investigate expenditures, and to disallow such as 
he considers excessive or illegal. This officer, like the governor, is usually 
appointed by the President with the consent of the Senate, 

Delegates to Congress and Resident Commissioners. The incorpo- 
rated territories, Alaska and Hawaii, are permitted to elect, by popular vote, 

® U. S. Code of Laws, Title 48, secs. 77, 562, 811; and see also sec. 821. 



628 


FOREIGN AFFAIRS AND TERRITORIES 


one Delegate each to sit in the lower house of Congress and there to partici- 
pate in the proceedings but not to vote. The similar representatives from 
the unincorporated territories, Puerto Rico and the Philippines, are called 
Resident Commissioners, and they are also permitted to have seats and to 
speak in the House of Representatives. 

Territorial Courts. Each territory has a judicial system to perform the 
functions of both state and federal courts. In Alaska these have been com- 
bined into one court system. In Hawaii and Puerto Rico there are two 
systems, the territorial courts properly so-called, and the federal district 
court. The judges of the higher courts in the territories are appointed by 
the President with the advice and consent of the United States Senate. 

The So-called Unorganized Territories. The Canal Zone, Guam, 
Samoa, and lesser islands and areas are governed in a manner quite different 
from that in the organized territories. By authority of Congress, the Canal 
Zone is governed by the President through a governor and other officers 
appointed by the President with the consent of the Senate. There is no 
elected or representative body. In practice an army officer is made gov- 
ernor, and the War Department thus keeps supervision of the area. The 
islands of Guam and Samoa fall similarly under the Department of the 
Navy, and are governed by naval officers stationed there. These are some- 
times said to have “Presidential government’’ as distinct from “Congres- 
sional government” in the organized territories. 

Protectorates. For reasons of national defense, and the maintenance of 
peace and order in the Caribbean Sea, the national government has as- 
sumed certain limited powers of protection over Cuba, Haiti, and Santo 
Domingo. These are in no sense territories of the United States, but rather 
protectorates. They have their own standing in international affairs as inde- 
pendent powers, but for certain purposes accept American protection and 
occasional or limited intervention in their affairs. During World War II 
the national government not only was busy acquiring new air and naval 
bases but also was watchful over all protectorates and adjacent areas to 
frustrate any enemy action. 

Central Supervision o£ Territories. Through administrative reorgani- 
zations effected since 1939, three departments in Washington now have im- 
portant powers with respect to territories and dependencies.' The Depart- 
ment of the Interior through its Division of Territories and Island Posses- 
sions has chief responsibility for supervising the administration of the four 
territories organized under acts of Congress, while the Navy Department 
through its Office of Island Governments is concerned with places like Guam 
and Samoa whose populations are very small and whose interest to the 
American government is primarily strategic or defensive, while the War 
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Department has a similar responsibility for the Panama Canal Zone and for 
like reasons. The new air and navy bases also fall under the War and 
Navy Departments for supervision. 

Philippine Independence Act. In the case of the Philippines, inde- 
pendence is already authorized and is on the way to being achieved. By 
acts passed in 1933 and 1934, after years of agitation and a number of 
adverse reports, Congress authorized the Philippines to take steps that 
would lead to their independence. The first of these, forced through Con- 
gress and passed over President Hoover’s veto, was rejected by the Filipinos. 
Although the act offered independence, its real motivation was entirely 
different. Large amounts of Filipino products such as cocoanut oil and 
sugar had been coming into this country to be sold in competition with 
products raised here. Farming interests, seeking to make the tariff effec- 
tive, and trying to cut off all importations of foreign farm products as 
completely as possible, were the real instigators of the legislation, and they 
attached clauses to the independence act that were bound to hurt Philippine 
trade seriously even during the ten-year transition period. When the Fili- 
pinos rejected this first act, another was passed in almost the same terms, 
but this was accepted.^° 

In conformity with the provisions of this act, a constitutional convention 
was elected by the Philippine voters, and a constitution was drawn up which 
was then submitted to and approved by President Roosevelt. The Filipino 
voters gave the constitution their approval, an election was then held to 
choose the first officers of the new government, and on November 14, 1935, 
the President signed in Washington a proclamation establishing the freedom 
of the Philippines, while at the same time in Manila the first President of 
the Philippine Republic took his oath of office. 

Ten- Year Period of Partial Independence. Under the terms of the 
act authorizing independence, the sovereignty of the United States will not 
be withdrawn until July 4, 1946, a little over ten years after the establish- 
ment of the republican government. During this period the Filipinos con- 
tinue to owe allegiance to the United States, and their officers must take 
oaths recognizing American sovereignty. The United States continues to 
control Philippine foreign relations, and all acts creating new government 
loans, or affecting the currency, coinage, imports, exports, and immigration, 
as well as all amendments to the Philippine constitution, shall be submitted 
to the President for his approval. Also during this ten-year period the 
United States government may intervene to preserve the government and to 
protect life and property. Immigration from the Philippines to the United 
States practically ceases, since a quota of only 50 a year is established by 

Act of March 24, 1934, Statutes at Large, p. 456. 
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the Independence Act, while trade is throttled to a very considerable extent 
by provisions of the act imposing import duties on sugar, cocoanut oil, and 
cordage and fibers, and by additional clauses requiring that export duties 
be levied by the Philippines on goods that are admitted into the United 
States free of duty. The funds obtained from these export taxes are to be 
used to retire the Philippine debt. 

Pending the establishment of complete independence in 1946, the Presi- 
dent appoints a United States High Commissioner who is to represent the 
United States and see to it that the provisions of the Independence Act are 
observed. The Philippines send in return a Resident Commissioner to the 
United States, who is entitled to a seat in the House of Representatives with 
the right to speak but not to vote. He is to be recognized by all depart- 
ments of the national government as the official representative of the 
Philippine government. 

The short-lived Japanese conquest of the Philippines (1942-45) wrought 
great destruction in the islands and retarded the development of self- 
government, The legal situation did not change, however. Congress has 
reasserted its intention to promote the full independence of the Philippines 
but has reserved the right to establish defense bases there. In the mean- 
time a temporary American High Commissioner has been installed. 

SPECIAL JURISDICTIONS WITHIN THE UNITED STATES 

Up to this point certain areas outside the United States proper over which 
the national government has control have been considered. Within the 
country, too, there are certain areas and people over which the national 
government has rather special powers. These are (i) the Indians, (2) cer- 
tain purchased and ceded areas, and (3) the District of Columbia. Over 
all these there is direct government by the nation as a whole. 

Early Policy Toward Indians. The British theory about the Indians 
was that by discovery, occupation, and conquest, the land in these parts 
belonged to the British Crown. The native population had certain special 
rights of occupancy, and possession, but not the legal title to the land. To 
make room for English settlers, the Indians could be driven back, but it 
was best to make treaties with them, and thus extinguish their rights to the 
land. Thus began the policy of making treaties with the Indian tribes, and 
of considering them as separate treaty-making powers. Unfortunately for 
the Indians, they were not so organized governmentally that they could 
properly make or enforce treaties. Another difficulty arose early in the 
negotiations because the British government did not keep centralized con- 
trol of Indian affairs. Each colony had its own relations with the Indians, 
to a certain extent, and there was no uniformity of policy. As a result of 
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this experience, the British government proclaimed in 1763 that trade with 
the Indians was to be open only to those who procured a license from the 
Crown, and that all other matters of Indian relations were also to be con- 
trolled by the Crown.^^ This policy of a centralized control of Indian affairs 
was one that was not to be dropped. 

Under the Articles of Confederation, Congress received the ^^sole and 
exclusive right and power of . . . regulating the trade and managing all 
affairs with the Indians, not members of any of the states, provided that 
the legislative right of any state within its own limits be not infringed or 
violated.” Congress was thus in a position to make treaties with the 
Indian tribes in the west just as it made treaties with European powers to 
the east. In the Constitutional Convention, Madison proposed that the new 
Congress should have power ‘‘to regulate affairs with the Indians as well 
within as without the limits of the United States.” The provision actually 
adopted says merely that “The Congress shall have power ... to regulate 
commerce . . . with the Indian tribes . . This provision is a part of 
the general commerce clause. What does it mean? 

National Policy as to Indian Trade. Congress early adopted the method 
of direct trade by the government with the Indians. This was to eliminate 
the evils of private trading, with its bad effects on Indian relations, resulting 
from cheating, the sale of liquor and firearms to the Indians, and all the 
other concomitants of private trade for profit between the clever “civilized” 
person and the more ignorant and simple-minded barbarian that the Indian 
then was. The office set up to control all trade with the Indians broke 
down under the pressure of private trading interests and was abolished. 
Later the Bureau of Indian Affairs was established, but without much more 
success. The westward-moving settlers wanted the Indians pushed farther 
to the west while the fur traders preferred to keep out the white settlers 
in order to keep alive the fur trade. In this clash of interests the settlers 
won, while the Indians steadily lost. All the time treaties were being made 
by the President and Senate with one tribe and then another to clear off 
Indian claims to the lands, and to assure them of secure reservations further 
west ; but these treaties could not be kept on either side. In desperation 
the Indian often saw but one thing to do, and that was to fight back. As a 
result there was an almost continuous succession of wars with the Indians, 
with the federal troops usually victorious. The number of Indians con- 
stantly dwindled, from an estimated 3,000,000 at one time to a low figure 
of around 300,000. War, disease, liquor, and forced changes in the mode 

See Commager, op. cit.j pp. 47-50. U. S. Const., Art. I, sec. VIII, par. 3. 

Articles of Gonfederation, Art. IX, par. 4, 
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of life all took their toll of the Indians. In recent years numbers have in- 
creased again, so that in 1940 the Office of Indian Affairs reported 361,000 
Indians under its jurisdiction. 

Guardianship over Indians. When the Indians ceased to be a menace 
to the spread of the white settlers, a feeling arose that they had been 
treated rather shabbily and that it was incumbent on the American nation 
to accord to them some measure of justice, and to make it possible for the 
Indians to adjust themselves to the civilization that had grown up all around 
them. A theory had been developing in the law that the national govern- 
ment was the guardian of the Indians, and that it had a special and exclu- 
sive responsibility for protecting them from further violations of their rights. 
Even before the Civil War legislation had been enacted dealing with crimes 
by the Indians and giving them the protection of the federal courts. In 
1871 Congress passed a law providing that no further treaties should be 
made with the Indians, but that treaties previously made and ratified should 
not be affected by this decision. Thereafter Congress enacted more and 
more legislation to give protection to the Indians and to carry out the idea 
that the national government is the guardian of the Indians. Under this 
policy most Indians were drawn together into special areas called “reserva- 
tions,” and legislation was passed forbidding sale of liquor to them and 
regulating all trade and intercourse with them. Indian agents, appointed 
by the government and rmder the supervision of the Office of Indian Af- 
fairs in the Department of the Interior, are assigned to these reservations 
to enforce the new policy. Schools were set up for the Indian children. 
From the sales of Indian lands and the timber, oil and other products found 
on them, trust funds were established under the government, from which 
annuities were paid to the members of the tribes concerned. The lands on 
the reservations were held by the government in trust for the Indians, and 
severe penalties were imposed upon those who were caught trespassing upon 
these lands or taking timber and other valuable things from them. The 
Indians were not allowed to dispose of the reservations, but in some cases 
in recent decades the government has made individual allotments to fam- 
ilies that seemed prepared to go forward on their own initiative and ability, 
to make a living as farmers or in other ways^ Thus some reservations have 
been in fact broken up. Nevertheless, in 1930 there were separate Indian 
reservations of more than 100 square miles total area in 14 states, and the 
total area of all reservations was about 80,000 square miles in 1935. Today 
there are 21 states with over 1,000 Indians each, the largest populations be- 
ing in Oklahoma (103,000), Arizona (50,000), New Mexico (37,000), South 
Dakota (28,000) and California (23,000). Since the passage of the Indian 
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Reorganization Act in 1934, the Indian tribes have become largely self- 
governing in internal affairs and have taken an active part in the economic 
and social advancement of their people. 

Exclusive National Power over Indians., Thus at the present time the 
government is engaged in a large-scale program of supervising, educating, 
regulating, and administering the economic affairs of over 360,000 Indians 
on a total land area that would make a large state. Where they so desire 
and where they show the capacity to do so, the Indian tribes are permitted 
to retain their own organization, and to enforce their own laws on the reser- 
vations to a considerable extent. Over them stands, however, the national 
government which, within the areas of the reservations, has almost exclusive 
powers of government. The sale of liquor is forbidden, whatever may be 
the law of the surrounding state. Crimes on the reservation are regulated 
by national and not by state law. The regulation of trade on the reserva- 
tions and the provision of such services as education, poor relief, health, 
and public works are handled by the national government’s of&cials. Indeed, 
the states do not want the burden of supporting and caring for the Indians. 

Source of This Power. From what source does the national government 
get this power to control completely and exclusively the affairs of the In- 
dians ? The Constitution speaks only of “commerce” with the Indians, and 
“commerce” is sometimes given a rather limited meaning. ”In its considera- 
tion of the question the Supreme Court has upheld the power but it has not 
been able to give a wholly consistent explanation of its conclusions. (1) The 
section concerning commerce with the Indians is clearly not enough. (2) 
The fact that the Indian tribes had been considered from the first as na- 
tions, “domestic, dependent nations,” with whom treaties could be made, 
and that these treaties needed to be enforced and could be enforced only by 
additional legislation, has also been suggested. As in the case of external 
affairs, the power of the national government with respect to the Indians 
might be said, therefore, not to depend on the words of the Constitution, 
but on the necessities of the case after a whole web of treaty relations had 
been woven about the Indians. 

The power of the general government over these remnants of a race once 
powerful, now weak and diminished in numbers, is necessary to their protec- 
tion, as well as to the safety of those among whom they dwell. It must exist 
in that government, because it never has existed anywhere else, because the 
theatre of its exercise is within the geographical limits of the United States, 
because it has never been denied, and because it alone can enforce its laws on 
all the tribes.^^ 

S. t?. Kagama (1886), 118 U. S. 375. 
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(3) In the same decision this power is also placed on the basis of ^%ardship,” 
the national government being the guardian. 

These Indian tribes are the wards of the nation. They are communities de- 
pendent on the United States; dependent largely for their daily food. Depend- 
ent for their political rights. They owe no allegiance to the states, and 
receive from them no protection. Because of the local ill feeling, the people of 
the states where they are found are often their deadliest enemies. From their 
very weakness and helplessness, so largely due to the course of dealing of the 
federal government with them and the treaties in which it has been promised, 
there arises the duty of protection, and with it the power.^® 

Purchased and Ceded Areas in States. The national Congress also has 
power “To exercise exclusive legislation in all cases whatsoever . . . over 
all places purchased by the consent of the legislature of the state in which 
the same shall be, for the erection of forts, magazines, arsenals, dockyards, 
and other needful buildings. . . This is an express authority that is 
of considerable importance. Not only purchased areas, but also lands re- 
served by the nation for forts and other functions from the original public 
domain fall under exclusive national control. The law that is to prevail in 
these areas, of which there are now hundreds, is only such as Congress 
enacts, or as it adopts from the laws of the surrounding state. Crimes that 
occur in such areas are triable only in the federal courts, and actions con- 
cerning real estate therein are likewise assigned to the federal courts. The 
states are usually permitted to send in officers of their courts to serve legal 
processes or papers, in order that the federal areas may not become sanctu- 
aries for criminals, and they may now in some cases tax private property 
within such places, but even these rights are subject to Congressional con- 
trol. The central idea is that the power of Congress over the area is exclu- 
sive, and the states may not tax or exercise police power or eminent domain 
in such places without express Congressional consent. 

How many of these areas there are, or how extensive, it would be hard to 
say. Several years ago it was pointed out that the national government 
maintains military or naval stations in every state but one, and that it has 
many other properties such as prisons, power sites, the United States mili- 
tary and naval academies, hospitals, asylums, and other institution.^^ The 
recent defense program has greatly increased the numbers of such places. 
On these ceded areas reside perhaps many thousands of civilians, as well 

S. V. Kagama (1886), 118 U. S. 375. Cf. U. S. Sandoval (1913), 231 
U. S. 28. 

U. S. Const, Art. I, sec. VIII, par. 17. 

Yale Law Journal, vol. 37, p. 796; Field, A Selection of Cases and Authorities on 
Constitutional Law, ist ed., 1930, pp. 552-58. 
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as the official personnel. In several places the national government has itself 
been compelled to provide for institutions of local government, as at Norris 
and Boulder dams. 

THE DISTRICT OF COLUMBIA 

The National Capital. The most important of all these ceded places 
within the states is the seat of the national government, the District of 
Columbia. On this the Constitution provides that Congress shall have 
power “To exercise exclusive legislation in all cases whatsoever over such 
district (not exceeding ten miles square) as may, by cession of particular 
states and the acceptance of Congress, become the seat of the Government 
of the United States. . . The site selected by Washington lies on the 
Potomac River at the head of navigation. The original cessions were made 
by Maryland and Virginia, and the area was at that time a square with its 
four corners turned to the points of the compass. Then the city was laid 
out on the Maryland side of the river, and the principal growth began there, 
so that the area on the Virginia side of the river seemed to be unnecessary, 
and was returned to Virginia, leaving an area of about 64 square miles. 
Within this area the population had increased to 663,000 by 1940, and it is 
today well beyond that mark. 

The importance of having the national capital under the exclusive con- 
trol of the national government, and not subject to any state, can hardly 
be questioned. Furthermore, a capital that is somewhat removed from the 
greatest cities of the country, the centers of wealth and population, is less 
likely to be swayed by waves of temporary opinion and more easy to de- 
fend against uprisings such as those that have originated in great cities like 
Paris. 

Legal Status.. The district is not a state in the Union, although it has 
a body of laws such as every state has relating to property rights, marriage 
and divorce, civil and criminal law, and business matters. Congress has 
treated it as a state for some purposes, but not for others, and it has no 
representation in Congress. It is not a county, although again the ordinary 
county functions with respect to courts, land registration, tax collection, 
and law enforcement have to be carried on within it. It is not merely a 
city, either, although it is declared to be a municipal corporation, and it has 
all the problems of a city with respect to streets, water supply, parks, and 
other urban services. In short, it is a peculiar entity, that is functionally a 
state, a county, and a city, all rolled into one, while legally it is a mere 
creature of the national government, and closely intermeshed with its vari- 
ous branches. 

^® U. S. Const., Art. I, sec. VIII, par. 17. 
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Congress Legislates for the District. From the beginning Congress 
has enacted the controlling legislation for the district, but between i8oi and 
1878 the people of the district had some powers of self-government under 
various forms of organization. Extravagance and other difficulties led Con- 
gress to wipe out local self-government, and since 1878 the people have been 
without the vote even in local matters. 

Congress today passes laws for the district such as a state legislature 
would pass for a state, and also passes some statutes that are little more 
than local ordinances, such as a city council would enact. There are special 
committees in both houses for district business. Codes of the laws enacted 
for the district have been compiled unofficially, but the Statutes at Large 
are still the most authoritative place in which to find them. Congressional 
legislation for the district is, of course, subject to veto by the President like 
other legislation. The same holds true of the District of Columbia appro- 
priation bills, also enacted by Congress. 

Administrative Organization. Actual administration is carried on 
mainly by three commissioners, appointed by the President with the con- 
sent of the Senate, and a number of other officers and boards similarly ap- 
pointed. The work is divided among these commissioners roughly in this 
way : One deals with finances, law, poor relief, and general business matters ; 
another handles police, fire, health, and various other services ; while the 
third one is primarily responsible for engineering matters and public works, 
such as streets, water distribution, school buildings, and so on. There are 
also certain more or less independent boards, such as those for schools, pub- 
lic libraries, city planning, zoning, and other ordinary municipal activities, 
as well as some that suggest state government, such as a public utilities 
commission and various boards of examiners for professions and vocations. 
In addition a number of things are done for the district by regular agencies 
of the national government. There is also a separate court system of the 
district, headed by the Court of Appeals, below which is the Supreme Court 
of the District, while at the bottom are the usual local courts: a police court, 
a municipal court, and a juvenile court. 

Lack of Local Popular Control. Over this system of local authorities, 
the people resident in the district have no direct legal or political control. 
They have in fact no votes at all, since they may not vote for members of 
Congress, Presidential electors, or local officers. This is a cause of very con- 
siderable complaint among the more vocal elements, but Congress shows no 
disposition to do anything about it. 

The demand for self-government in local affairs, and for some representa- 
tion in Congress, is very strong in the District of Columbia, while the cry 
for statehood comes insistently from Hawaii ar^i is heard also in Alaska. 
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To the writer it seems that there would be a real gain all around if the 
people of the District of Columbia were given some power to participate in 
their own government. On the other hand, Alaska certainly has too small a 
population for immediate statehood, while Hawaii’s population is both re- 
mote and much smaller than that of the average state today. It would seem 
that the needs of these three, the District of Columbia, Hawaii, and Alaska, 
probably call for a status intermediate between that of statehood and com- 
plete territorial dependency. By a new constitutional amendment, and sub- 
ject to the continuing control of Congress, they might be given not only 
powers of local self-government but also definite representation in the lower 
house of Congress. 
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DEFENSE AND LAW ENFORCEMENT 

3 8e NATIONAL DEFENSE 

W HILE the great majority of Americans believe in adequate defense 
for the nation and its rights, in times of quiet many are inclined to dis- 
pute the need for enlargement of armies, navies, and air forces. Why spend 
money on a great navy when the cost of one modern battleship would endow 
a great university or provide school buildings for two hundred thousand 
children? So ran much American thinking as late as 1938. Then came the 
collapse of Europe before the conquering might of the German juggernaut, 
and the threat that such conquest implied for the security of the Americas. 
Suddenly American opinion veered around to a support of ^^totak^ or ^^all 
out^’ defense, and Congress responded to executive leadership with defense 
appropriations never equaled even in time of war. But even these were not 
enough. When the Japanese aggressor brought war to Hawaii and America., 
and Germany and Italy joined the enemy camp, the President, Congress and 
all the American people accepted the challenge with unrivaled determina- 
tion. Within a few weeks war budgets were enacted in astronomical figures, 
and before long military production had exceeded every known peak. 

But if times of peace reveal an inadequate appreciation of the need for 
military defense, times of extreme danger and rapid rearmament bring their 
own problems and dangers. Suddenly the whole focus of national attention 
is changed. By their actions the President and Congress quickly show how 
broad their powers are and how they can reach out to control the lives of 
millions. Centralization proceeds apace. Civilian needs become subordinate 
to the demands for military supplies. Men are drafted into the armed forces. 
Others are dislocated from private industry and transferred to defense in- 
dustries. The whole industrial equipment of the country is speeded up to 
higher and higher rates of production, and more of everything is diverted 
from consumer industries into defense production. On every hand the citi- 
zen is affected by the increased government controls and by the profound 
transformations made in the whole national economy. All this takes place, 
indeed, before any “shooting war” begins, and is accentuated thereafter. 

At such a time, then, all institutions of government assume new and 
unaccustomed aspects. In the recent struggle some men questioned 
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whether democracy could survive a total war and retain its democratic 
characteristics. The fighting is ended but the nation still laces the numer- 
ous problems connected with ks future military organization and policies. 
This chapter will deal primarily with fundamental and enduring powers and 
principles of organization. In Appendix A will be found a conspectus of 
the emergency agencies and powers. 

CONSTITUTIONAL POWERS.* NATIONAL AND STATE 

Federal Constitutional Provisions. The citizens of the thirteen colonies 
were in general suspicious of a strong executive and of all organized military 
forces. For defense they favored a militia consisting of all able-bodied citi- 
zens, without special training and with some control even over their own 
officers. At first they wanted no higher government than that of the colony 
or state to regulate military affairs. In the Articles of Confederation the 
thirteen states purported to grant to Congress the power to conduct wars, 
but in fact all the money and the troops had to be supplied by the states. 
Most of the states supplied little or nothing, while a few loyally provided 
more than their proportion. Washington’s desperate situation time and 
again during the war led him to favor strongly a national power to raise, 
support, and control armies. In the Federal Convention of 1787 his ideas 
bore fruit despite some opposition, in the adoption of the following consti- 
tutional provisions : 

The Congress shall have power to lay and collect taxes . . . to . . . provide 
for the common defense ... 

To declare war, grant letters of marque and reprisal, and make rules con- 
cerning captures on land and water; 

To raise and support armies, but no appropriation of money to that use shall 
be for a longer term than two years; 

To provide and maintain a navy; 

To make rules for the government and regulation of the land and naval 
forces; 

To provide for calling forth the militia to execute the- laws of the Union, 
suppress insurrections, and repel invasions; 

To provide for organizing, arming, and disciplining the militia, and for gov- 
erning such part of them as may be employed in the service of the United 
States, reserving to the States respectively the appointment of the officers, and 
the authority of training the militia according to the discipline prescribed by 
Congress . . .^ 

The United States shall guarantee to every state in this Union a republican 
# form of government; and shall protect each of them against invasion, and on 

^ U, S. Const., Art. I, sec. VIII. 
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application of the legislature, or of the executive (when the legislature cannot 
be convened), against domestic violence.® 

These clauses actually authorize Congress itself to provide for the navy, 
army, and militia, and for the taxes and regulations required for them. How 
great an advance they represent over the corresponding provisions in the 
Articles of Confederation is evident at a glance. 

President as Commander in Chief. But the Constitution went beyond 
the Articles also in the centering of responsibility and power for the conduct 
of war, and in its provisions giving protection to the people against the abuse 
of the strong military power that it authorized. The most important clause 
on the first of these points is as follows : 

The President shall be commander-in-chief of the army and navy of the 
United States, and of the militia of the several States when called into the ac- 
tual service of the United States. . . 

The President's appointing power, his authority to demand the opinion in 
writing of the heads of all executive departments, and his right to ^^commis- 
sion all officers of the United States’^ must also be given weight in this 
connection. 

Limitations on War Power. The provisions that give the people special 
protection against the abuses of military power, and that ensure to some 
extent the preservation of the state militia, are to be found partly in the 
first few amendments, and in one section of the original Constitution. 

The privilege of the writ of habeas corpus shall not be suspended, unless when 
in cases of rebellion or invasion the public safety may require it. . . . 

Treason against the United States shall consist only in levying war against 
them, or in adhering to their enemies, giving them aid and comfort. No person 
shall be convicted of treason unless on the testimony of two witnesses to the 
same overt act, or on confession in open court. . . . 

A well regulated militia being necessary to the security of a free state, the 
right of the people to keep and bear arms shall not be infringed. 

No soldier shall, in time of peace, be quartered in any house without the con- 
sent of the owner, nor in time of war, but in a manner to be prescribed by law. 

No person shall be held to answer for a capital or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases arising 
in the land or naval forces, or in the militia, when in actual service in time of 
war or public danger. . . .^ 

^ U. S. Const., Art. IV, sec. IV. 

s U. S. Const., Art. II, sec. II. 

^ U. Sv^onst, Art. I, sec. IX; Art. Ill, sec. Ill; Amendments 11, III, V. 
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Limitations on State War Powers. These provisions are limitations on 
the powers of Congress and the national government only ; for similar pro- 
tections against the state governments the individual must look to the state 
constitution and laws. But the national Constitution itself also provides 
that “No state shall, without the consent of Congress, . . . keep troops or 
ships of war in time of peace, ... or engage in war, unless actually invaded 
or in such imminent danger as will not admit of delay.’’ ® For years the na- 
tional government has made even such limited defense activities by the 
states unnecessary by posting regular army units near the only borders that 
might be crossed by an enemy. Thus in effect the war powers of the na- 
tional government are exclusive, and the states have no part in them except 
with respect to the militia. 

State Constitutional Limits. Nevertheless, the state constitutions, as- 
suming a greater military power and activity on the part of the states than 
has actually been provided for, contain a number of clauses on military af- 
fairs. These may be summarized as follows : Every state constitution except 
that of New York provides that “the military shall, in all cases, and at all 
times, be in strict subordination to the civil power,” or words to that effect. 
Some of the constitutions state the need for having a “well regulated mili- 
tia,” and all make some provisions for militia organization. The governor 
is declared to be commander in chief, except when the militia is called into 
actual service of the United States, and he is allowed to appoint the ad- 
jutant general or active head of the militia, and varying classes of other 
officers. 

State Guarantees of Personal Liberty. The state constitutions also con- 
tain provisions protecting personal liberties against infractions by the mili- 
tary. Thus there are provisions against the quartering of soldiers in private 
homes, and protecting the right of citizens to bear arms. Most important, 
perhaps, are the provisions concerning martial law, and the suspension of 
the writ of habeas corpus. On the latter point, most of the state constitu- 
tions say that the privilege of the writ of habeas is not to be suspended 
“except when, in case of rebellion or invasion, public safety requires it.” 
Who may suspend it in such cases is not usually stated, but some provide 
that it may be done only by the legislature. 

Supremacy of Civil over Military Power. Only in the national Con- 
stitution and in that of New York is there no provision that the civil authori- 
ties shall be supreme over the military. The civil authorities are, of course, 
the legislature, the executive and administrative officers, and the courts. 
The supremacy of the national civil authorities over the military is nonethe- 
less achieved in other ways. The President himself— -the commander in 

® U. S. Const., Art I, sec. X, par. 3. 
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chief— is a civilian officer and the voters can insist if they will that he shall 
always have a civilian background as well. Congress maintains its su- 
premacy through the provisions authorizing it to make regulations for the 
land and naval forces, and forbidding appropriations for the army to run for 
more than two years. The supremacy of the ordinary courts is somewhat 
assured by the prohibitions against suspending the right to the writ of habeas 
corpus, since by the use of that writ the courts can command military of- 
ficers to bring those whom they have arrested into court for trial. It may 
be noted in addition that civilian supremacy is further assured by the almost 
unbroken practice of appointing civilians rather than admirals and generals 
to be secretaries of the navy and of war. 

Military Powers in Times of Peace. When the nation is not at war, 
what about the power of the President to use the armed forces to suppress 
domestic violence and to assist in the enforcement of ordinary law? Upon 
the request of a state legislature, or of a governor when the legislature is 
not in session, he may send troops into any state to assist the civil authori- 
ties in putting down disorder. May he in such cases establish martial law, 
which has the effect of placing the civilian population under the military 
authorities, and thus in effect suspend the writ of habeas corpus and the 
operation of the ordinary courts? To this the Supreme Court has said 
No. Only Congress may suspend the writ in such cases. 

When there is domestic disturbance, but no call comes from a state legis- 
lature or governor for troops, may the President himself take note of the 
situation and send in troops to keep order? President Cleveland did this 
in the Pullman strike in Chicago when he found that the carriage of the 
mails was being obstructed by strikers.® This use of the troops to enforce 
the ordinary federal laws is unusual, yet it seems that Cleveland was acting 
within his powers. 

Governor’s Use of State Militia. This question arises even more fre- 
quently in the states. The state militia, and especially the organized part of 
it known as the National Guard, is ordinarily under the command of the 
governor and is available for call in cases of domestic violence, such as seri- 
ous strikes, or the uprising of farmers against courts that are foreclosing 
mortgages. When such domestic disturbances get beyond the powers of the 
local sheriffs and police forces, the usual procedure is for the local authori- 
ties to ask for military help, but the governor does not need to wait for such 
call When the troops arrive on the scene, under the governor’s command, 
they may be used simply to assist the local police in protecting persons and 
property, or they may be authorized by the governor to take over the 
entire situation, in disregard of the local police. 

^ Grovex Clevdmd, Presidential Problems, ch. IL 
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Problem of Martial Law. May the governor also declare martial law, 
set up military tribunals, have men arrested and tried and punished by the 
military authorities, and thus in effect ignore or oust the ordinary courts ? 
This question is a very serious one for the militia officers themselves, since 
they are legally liable when they invade personal rights or destroy property 
rights without authority. The courts are by no means unanimous in their 
decisions on these questions/ Where military force has been used against 
strikers and others committing violence, the courts have been inclined to 
uphold the governor. Men have been kept in jail, or even sent out of the 
state in a number of cases without legal trial, and without later getting re- 
dress from the courts. On the other hand in several recent cases where gov- 
ernors used the militia to interfere with the rights of mine owners, oil pro- 
ducers, and truck operators, this invasion of property rights has been con- 
demned by the courts. In one case a governor of Texas, finding that oil 
companies were producing oil in violation of a state conservation law, de- 
clared martial law in the oil fields and sent in the National Guard. The oil 
companies sought an injunction from the federal courts on the ground that 
their property was being taken without due process. They obtained the in- 
junction, which was later upheld by the Supreme Court. In the words of 
Chief Justice Hughes : 

There was no exigency which justified the governor in attempting to enforce 
by executive or military order the restriction which the district judge had re- 
strained pending proper judicial inquiry. If it be assumed that the governor was 
entitled to declare a state of insurrection and to bring military force to the aid 
of civil authority, the proper use of such power in this instance was to maintain 
the federal court in the exercise of its jurisdiction and not attempt to override 
it; to aid in making its process effective and not to nullify it; to remove, and 
not to create, obstructions to the exercise by the complainants of their rights as 
judicially declared.^ 

In this case the Supreme Court probably stated the correct rule, which is 
that in cases of extreme disorder the governor may declare a state of insur- 
rection to exist, and then call out the militia to aid the ordinary courts and 
authorities in the enforcement of law, but not to supplant them. 

Military Powers in Wartime. It might seem that the various constitu- 
tional provisions and court decisions reveal an undue caution and suspicion 
directed against the military authority. But if in time of peace it is difficult 
to keep the military authority within bounds, what about a time of war ? 
Then there are invasions of personal rights by the government far beyond 

^See Morris S. Isseks, ^The Executive and His Use of the Militia,” Law 

voL XVI, pp. 301-39 (1937). 

® Sterling t;. Constantin (1932), 287 U. ,8. 378. 
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anything usually experienced in times of peace. When the country is en- 
gaged in a major war there is an intensity of military activity, and a sus- 
tained tension of public opinion, that makes the exercise of the elementary 
rights of free speech and free press very difficult. It may be in the long run 
the best thing possible for the government and for the army to have the 
most open and frank discussion and criticism of their policies and of their 
conduct of the war ; but patriotism is then at such a stage of fever heat that 
any criticism looks to many persons like disloyalty. Even the courts are 
influenced by such feelings. 

In short, although not a word of the Constitution is different in wartime 
from what it is in times of peace, the government and the military branches 
in particular develop powers far beyond anything that they dare to exercise 
at other times. The so-called “war power,’’ i.e., the entire list of specific 
powers quoted above that relate to war and the military forces, becomes tem- 
porarily dominant. The Constitution is not expressly suspended, but things 
are done that v/ould not be tolerated in times of peace. Presidents Lincoln, 
Wilson, and Rooseyelt exercised extraordinary powers for the duration of 
the war, in each instance without endangering popular control. 

Declaration o£ War. The power to declare war is granted to Congress, 
not to the President. There can be no declaration except by Congress. Does 
it follow that there cannot be war without Congressional approval? Not 
at all. The United States cannot control what other powers will do ; if they 
declare war or attack without a declaration, there is a state of war. The 
unprovoked Pearl Harbor attack is only the latest example. So-called un- 
declared wars are also rather common in recent decades. In such cases the 
national government must be in a position to defend the country without 
waiting for Congress. Consequently the President as commander in chief 
may use the military forces in defense of the country without waiting for the 
formal declaration. It has been done a number of times. Moreover, the 
President can so use his powers in foreign affairs. and over the armed forces 
as to make war difficult to avoid. He can dismiss foreign ambassadors and 
break off diplomatic relations with any nation that has given offense, send 
warships into foreign ports, and troops into foreign lands to protect Ameri- 
can interests, and in other ways cause this country te assume a posture of 
military defense against any other. 

Power to Raise and Support Armies. It is only Congress, also, that 
may legally raise and support armies. It has the power to decide how large 
the United States forces shall be, how they shall be recruited, what pay 
they shall have, and how they shall be disciplined. It can borrow, tax, and 
spend without stint for military purposes. 
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Conscription of Men and Money. Congressional powers to ‘^raise and 
support’’ armies include all the legislative powers that might conceivably be 
necessary for a successful prosecution of the war. The power to conscript 
men has been fully established. To provide munitions and food for the 
armed forces, Congress may regulate agriculture, industry, the prices of 
goods, and the flow of credit. Any attempt here to define the outer limits 
of the powers of Congress in this connection v/ould be entirely futile. Total 
conscription of men, industries, goods, and wealth, and complete regimenta- 
tion of life are all within the war powers of Congress. 

Once a state of war has been brought about, the President as commander 
in chief also has powers that seem to go far beyond the printed words of 
the Constitution. He has the last word in all matters concerning strategy, 
the use of troops and ships, and the control and discipline of all forces. He 
can declare what is called martial law over areas in or adjacent to the theater 
of war, and in such area either use the military forces to support the ordi- 
nary courts, or even set up courts-martial over the civilian population. The 
Supreme Court has tried to draw lines about this power, in order to prevent 
abuses of it, but it is worthy of note that its principal decisions have come 
after war was over. In conquered territory the President may set up tem- 
porary governments with powers to function until Congress can take more 
definitive action. All his extensive civil powers may be used to support his 
powers as commander in chief, so that the whole national civil administra- 
tion can be geared into the war machine. He has also the power to end 
the war, in effect, by armistice agreement or otherwise, although the final 
winding up of a war would seem to require a treaty, or at least a resolution 
of Congress. 

Non-Military Traditions. Although the powers of the President and 
Congress are entirely adequate for all defense purposes, they are exercised 
subject to the restraints of American traditions. Great standing armies 
have never been favored, so that in every crisis it is necessary hastily to 
recruit and train a citizen force. There is nothing like an aristocratic mili- 
tary caste such as is found in some foreign countries. Not only is the re- 
cruitment for West Point and Annapolis highly democratic, but in addition 
many officers are not graduates of those institutions. Thus the army and 
the navy are politically neutral instead of being actively for any party. 
Once the continent had been spanned by American states and population, 
public opinion turned against the use of military forces for imperialistic ex- 
pansion or aggression. The army and navy are traditionally for defense, 
not offense, and many people think of defense as waiting until foreign troops 
actually invade United States soil before taking military action. American 
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strategy in both recent world conflicts was to send troops and ships abroad. 
The surest defense for the United States may well be to carry on war as 
far as possible from our shores. 

NATIONAL DEFENSE ORGANIZATION BEFORE THE WAR 

The War Department. The national government has two continuing ad- 
ministrative departments for defensive purposes, the Departments of War 
and Navy. The War Department was created as one of the first three de- 
partments in 1789. It is headed by the Secretary of War, who is a member 
of the cabinet He is responsible for administering the War Department 
and through it for organizing, training, and maintaining the army, for plan- 
ning military expenditures, for procuring defense supplies, and for many 
other things connected with creating and using an efficient defense machine. 

Army Staff and Line Organization. The National Defense Acts of 
1916 and 1920 substantially reorganized and expanded the work of the War 
Department.® The latter act established a General Staff, consisting of se- 
lected army officers who had passed through various t3^es of special train- 
ing, and headed by the Chief of Staff, who is also chief military adviser to 
the Secretary of War. The Staff is responsible for research, for thinking, 
and for planning with respect to all matters of national defense, and it is 
also responsible for seeing to it that the plans approved by the Secretary 
of War (who, of course, consults the President) are carried out by the line 
organization. In the Staff there are various divisions, each of which is 
charged with some branch of the work, such as personnel, military intelli- 
gence, operations and training, supply, and war plans. It must be under- 
stood that the Staff agencies do not do the work, but only plan the work, 
supervise it, and see that it is done. The Chief of Staff is the highest rank- 
ing officer in the army. All orders issue from him, so that there is unity of 
command within the army. 

The Line organization of the army is headed by the Adjutant General 
who has under him various bureaus in Washington through which he directs 
the work of all branches of the active army organization in all corps areas 
into which the country is divided ; in all special branches of the army service 
such as the air force, chemical warfare service, national guard, etc. ; and in 
all institutions and incidental services under War Department control. The 
Staff is called the “brain of the army,’’ while the Line is the hands and feet 
and body. Under the terms of the National Defense Act, the fighting forces 
of the nation were divided before the recent war into three principal parts : 

I. The Regular Army. The Regular Army is “the permanent military 

®For a discussion see John Dickinson, The Building of an Army, iqz in » 
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establishment, which is maintained both in peace and war.” It consisted of 
the regular army officers who give full time to their service, and of a vary- 
ing number of enlisted men and non-commissioned officers who were enlisted 
on a voluntary basis for periods of one to three years, at the option of the 
soldier, with re-enlistment for periods of three years. Appropriation acts 
from time to time fixed the maximum size of the regular force of enlisted 
men, but the National Defense Act authorized up to 280,000 men, including 
the Philippine Scouts. Starting in 1940 with only 165,000 men, the Regular 
Army increased during the war to over ten million. 

2. National Guard and Militia Distinguished. The National Guard 
constituted a second element in the available military forces. It may be 
defined roughly as the equipped, organized, and trained portion of the mili- 
tia. The first section of the national law on the subject of the army pro- 
vides that ^^all able-bodied male citizens and declarants between 18 and 45 
years of age shall constitute the national forces, and shall be liable to per- 
form military duty.” The state constitutions and statutes use much the 
same language in defining the militia of the states, so that the militia as a 
whole may be considered to include all such able-bodied men. Obviously, in 
the absence of compulsory, universal military service the militia as a whole 
is an unorganized untrained mass of men. Usually, however, when people 
say ^^militia” they mean the National Guard. Enlistment in the Guard is vol- 
untary, the amount of drill that is required in the course of the year is ordi- 
narily not great, and usually only a few Guard officers and men give full 
time to their duties. The pay of the Guardsmen is correspondingly small, 
and their military equipment is not nearly as elaborate and costly as that 
of the Regular Army. Each state provides for its own guard units and 
armories, and appoints its own adjutant general and other officers, but the 
pay of the Guard comes from the national government, the units are trained 
and drilled in conformity with the national regulations and to some extent 
by officers of the Regular Army, and a bureau of the War Department, the 
National Guard Bureau, supervises the training and equipment. The Guard 
is, furthermore, subject to call into the national service by the President 
in times of emergency, and by authorization of Congress the Guard was 
called to national duty late in 1940. At that time the Guardsmen num- 
bered about 210,000. 

3. Reserves. The Reserve Forces constituted a third element in the 
army organization. The law provides for the commissioning of former army 
officers, national guard officers, graduates of reserve officers’ training corps 
such as those that are in operation in a number of colleges and universities, 

S. of Laws, Tith 10, ch. I, sec. i. 
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and others, as officers in the Reserve Corps. These numbered about 120,000 
in 1940 when many of them began to be called to service with various units. 

Selective Service Act. In September, 1940, Congress for the first time 
in United States history enacted a peacetime military conscription law, the 
Selective Training and Service Act of 1940. Under it over 16 million men 
between 21 and 35 were registered that year, and late that year the War 
Department began to call its first contingents. Now that the war is over 
there remains the task of policing all of Japan and a part of Germany until 
such time as reliable and responsible governments have been set up in 
those lands. This duty, together with the maintenance of forces for ordi- 
nary national defense and for participation in the United Nations security 
organization will require a far larger peacetime army than ever before in 
United States history. Is it going to be necessary to have peacetime con- 
scription to provide these forces? Can the United States fulfill its interna- 
tional obligations and assure its own defense without this major change in 
its peacetime military policy? What effect would such a change have upon 
the nation and its institutions? 

Variety of Skills Required in Army. The army, like any large organi- 
zation, requires the services of civilian specialists in hundreds of kinds of 
work : cooks, mechanics, hostlers, and so on up to specialized engineers, doc- 
tors, dentists, and what not, in addition to men trained for different types 
of combat. To prepare men for the many different things that an army 
has to do, the War Department in normal times carries on an extensive 
program of military and specialized education. On the military side alone 
there are West Point Military Academy, the Army War College, other spe- 
cialized schools, the R.O.T.C. in the colleges and universities, and the Citi- 
zens^ Military Training Camps. 

Articles of War and Courts-Martial. The Regular Army at all times, 
and the other units when called into active service, are governed by a spe- 
cial body of military law set forth in the statutes under the title of “Articles 
of War.’’ These have been enacted by Congress in pursuance of its power 
to “make rules for the government and regulation of the land and naval 
forces.” There are over a hundred “articles” or sections, dealing with the 
conduct and discipline of the troops, and providing punishments for fraudu- 
lent enlistment, desertion, absence without leave, disrespect toward supe- 
riors, insubordination, assault, mutiny, and various other offenses. The 
articles also provide for courts-martial and their procedure. 

Non-Defense Functions of War Department, In addition to its func- 
tions, directly connected with defense, the War Department is charged with 
a number of other functions of a -miscellaneous character. The corps of 
army engineers had charge of river and harbor improvan throughout 
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the country. The Inland Waterways Corporation, which is a government^ 
owned corporation that operates a fleet of barges on the Mississippi River 
system, is under the War Department as well. It also conducts military 
surveys and constructs military structures, fortifications, and barracks. The 
Panama Canal Zone is directly under its control. 

Department of Navy. The Department of the Navy was made a sepa- 
rate department of the national administration in 1798. It is headed by a 
Secretary of the Navy, who has under him an Under Secretary, Assistant 
Secretary, a Chief of Naval Operations, as well as a number of other high 
officers, bureaus, and boards for special functions. The Chief of Naval 
Operations is an admiral directly responsible to the Secretary for the opera- 
tions of the fleet, and for having the fleet always prepared for duty. His 
functions are essentially those of the line, but under him there is an Assistant 
to the Chief of Naval Operations who is charged with the duties that cor- 
respond to those of the staff in the War Department, i.e., general co-ordina- 
tion, policies, and plans. Actual operations necessary to keep the fleet pre- 
pared and provided with men and materials are divided among a number of 
bureaus such as: (i) the Bureau of Navigation, (2) the Bureau of Ord- 
nance, (3) the Bureau of Ships, (4) the Bureau of Aeronautics, and others. 
As in the army, there is also a Judge Advocate General of the navy in charge 
of legal matters, including courts-martial, the drafting of legislation, and the 
giving of legal opinions on naval matters. 

Attached to the Department of the Navy there is also the United States 
Marine Corps, under a Major General Commandant, who is directly respon- 
sible to the Secretary of the Navy. It is organized much like the regular 
army, though on a smaller scale, and is ready for service at all times. 

The entire active force of the navy, including the marines, consisted late 
in 1941 of over 350,000 officers and men. As in the case of the army the 
wartime increase was almost unbelievable. By the end of the war the 
United States Navy had over three million men on its rosters, and its total 
fighting power probably exceeded that of all the other navies of the world 
combined. 

Why Not a Single Department of Defense? The present and prewar 
arrangements for national defense have been criticized from many view- 
points. For example, why should there be separate departments of Army 
and Navy? National defense is one complex problem; in the late war it 
was a global problem. The debacle at Pearl Harbor, December 7, 1941, 
revealed a shocking lack of communication between the two branches, 
whereas the later combined operations of army, navy and air forces in 
various theaters of war showed how very efficient the American forces 
could be when under one command. President Roosevelt early created the 
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^^Joint Chiefs of Staff” to coordinate all the nation’s military efforts and 
the results were astoundingly good. 

Even before the recent war it was argued that the United States should 
have one all-inclusive department of national defense.^^ It was pointed 
out how army and navy compete with each other for men, munitions, and 
supplies ; how they maintain separate and to some extent duplicating army 
and navy posts ; and in general how much more effective they might become 
as a single organization. Some concessions had been made before the war 
looking toward joint action of the two branches, such as the Joint Army- 
Navy Board and the Council of National Defense, but these were a long 
way short of a unified department of defense. 

Naturally the opposition to this proposal is tremendous, and the idea 
has not progressed very far inside Congress or out. There are the old tra- 
ditions of separateness, different ways of thinking and doing things, and 
the rivalry of West Point and Annapolis to be considered. Then, too, a 
proposal to unify is always a proposal to economize, to cut down expendi- 
ture. This is resisted not only within the two departments, but also by the 
public outside. 

Presidential Control. It is in the last resort the President, and only 
the President, who provides the needed unity of command. The recent war 
only revealed again what was so well shown in the Civil War and in World 
War I, the tremendous power that is concentrated in the office of the Presi- 
dent in his double capacity of national executive and commander in chief. 
In all matters of grand strategy as well as in matters of personnel and sup- 
ply, his is the authoritative and decisive voice. But in an unlimited, world- 
wide war such as World War II, even this seems hardly enough. The areas 
of battle are so remote and so widely scattered that decisions involving both 
naval and military forces cannot always be referred to him. They must be 
made at once, at the place of combat. Hence it is necessary to designate 
for each area some supreme commander over all the fighting forces there. 
When the war is being fought in conjunction with allies, this supreme com- 
mander in the battle zone may even be an officer of an allied power. 

Emergency Agencies. Following the outbreak of war in Europe in 
1939, the national government went through a series of changes in defense 
organization and established a number of new laws and policies that must 
be considered as emergency or temporary wartime arrangements. The fore- 
going chapter on national defense deals with only the fundamental and more 
enduring problems of organization and powers. Appendix A gives a brief 

F. Willoughby, The Reorganization of the Administrative Branch of the 
National Government, ch. VIII. 
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survey of the principal wartime emergency agencies, and makes brief men- 
tion of the problems of reconversion. 
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S OME individuals are so thoroughly in tune with their environment, so 
' aware of the law and so conscientious in observing it, that they go 
through life without consciously violating any of the laws of the community, 
perhaps without ever feeling a strong desire to do so. Such persons are, as 
in Paul’s saying, above the law, because the law is so much a part of them 
that they freely and unquestioningly obey it. At the other end of the scale 
are always a few persons so resentful of law and community standards that 
they deliberately lead lives of crime. Between these extremes are many per- 
sons who occasionally violate the laws through ignorance, or carelessness, or. 
a spirit of bravado, or a hope of easy gain and ^'getting away with it.” 

Government has a variety of functions in connection with the law of per- 
sonal conduct. These are : to formulate and to enact the law ; by education 
and the creation of suitable environmental conditions to prevent violations 
of law ; to arrest offenders and to bring them to trial for their misdeeds ; 
to maintain suitable courts and agencies for the trial of offenders; and to 
punish, isolate, and attempt to reform those who are convicted. 

Numbers of Crimes. Since about 1930 the Federal Bureau of Investiga- 
tion (FBI) has gathered crime statistics from increasing portions of the 
United States.^ For 1940, a normal prewar year, the number of crimes in 
the whole country in only eight categories (murder, manslaughter, rape, 
robbery, aggravated assault, burglary, larceny, and auto theft) was over 
1,500,000 — one such offense for every ninety people, or say one a month for 
every thousand. Comparisons reveal that in volume of crime per thousand 
people the United States normally exceeds most of the European countries. 

To explain this situation many factors need to be considered. America 
has meant freedom, open spaces, exploitable resources, great and rapid 
growth of industries and cities, doing as you please. Men developed a spirit 
of self-reliance, a resentfulness against authority and public regulation, a 
tendency to take law into their own hands. Mob action, vigilantes, lynch 
law, gangsterism in cities — these have been typical expressions of this atti- 
tude. Immigrant groups brought their own conflicting social attitudes and 
in some cases their own gangster organizations. The clash of races has 
complicated the situation. On top of all, legislatures have increased resent- 
ment against law by numerous prohibitions and stringent regulations with 

^ Federal Bureau of Investigation, Uniform Crime Reports (quarterly). 
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respect to liquor, gambling, sexual vice, and other things, but have failed to 
enlarge, improve, or implement police organizations adequately to make 
thorough law enforcement possible. Political pressures on the police and a 
tendency toward the alliance of the underworld with political bosses and 
machines to control law enforcement have been most noticeable in the larger 
cities. The police have often been helpless and confused as to what they 
were expected to do. 

Early Law Enforcement. The common law definitions of crimes and 
the common law scales of punishment, including the death penalty, were 
adopted in the colonies generally during the eighteenth century. Colonial 
assemblies and later state legislatures added to these and modified them, 
but in other respects the state governments as such did very little about 
criminal matters. There were no systems of statewide enforcement. The 
state authorities appointed, or the local voters elected, county sheriffs, prose- 
cutors, and judges, and the smaller local units had their constables and crude 
systems of night-watch. Thus legislation was centralized in each state, but 
enforcement was almost entirely localized, poorly organized, amateur, and 
spasmodic. The national government did little or nothing in this field be- 
yond enforcing its own laws against smuggling, counterfeiting, and other 
crimes against the nation, with its own officers and in its own courts. 

Transition to an Urbanized Society. Of course, when cities were small, 
population was widely scattered, and roads and other means of travel were 
poor, anything else but a local system of enforcement was out of the ques- 
tion. Most crime was individual, local, and amateur. There were no great 
organized bands of law-breakers equipped with modern automobiles and 
arms for the police to cope with. The sheriff’s horse was likely to be as 
fast as that of any criminal, and the sheriff’s aim as true. These conditions 
began to change early, however. First came the railroads, then improved 
roads, then the telephone, then the automobile, then still better roads. The 
criminal could live in one place and work in another, using his automobile 
to flee back to his haven of refuge. Crime tended to become intercity and 
soon also interstate. Goods stolen in one place could be disposed of safely 
in another city or state. Organized bands of criminals developed, with 
‘^hideouts,” agents to dispose of stolen goods, lawyers, and other aids. The 
bulk of crime was still individual, but the thought that there were organized 
criminal ^^mobs” arotised the people’s resentment. 

Reluctantly the states began to assume more responsibility. At the same 
time the elements of a ‘^police science” were developing, notably in matters 
of identification, and the principles of good police administration were com- 
ing to be known. Cities had been experimenting since before the Civil War 
with various systems of full-time police and with different types of police 
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organization. When the states found that local law enforcement was prov- 
ing inadequate, the elements out of which a state police system could be 
formed were already at hand. Since about 1900 or later, one state after an- 
other has created a state police system, or at least a state highway patrol 
or bureau of identification. 

Interest of the National Government. The national government was 
also gaining interest in the crime problem. Criminals were evading federal 
tax laws and using the mails and interstate commerce to carry on their 
criminal trades. Since the days of Theodore Roosevelt almost every na- 
tional administration has recommended some expansion of law enforcement. 
Under President Hoover the national government took over the responsi- 
bility of maintaining a single, central finger-print file for the use of all the 
police forces of the nation, and under Franklin Roosevelt a number of new 
laws were passed to enable the federal officials, particularly the FBI, to 
perform certain functions that the states could not perform. 

National and State Powers in Law Enforcement. Under the consti- 
tutional division of powers the national government has the power to en- 
force all its own laws and treaties an5rwhere in the United States, and to 
maintain its own police forces for this purpose. Because it has practically 
exclusive control of the means of interstate intercourse while the states are 
prevented from interfering with such facilities across state lines, the national 
government has also the power and the responsibility to use its authority 
over these instrumentalities to assist the state and local authorities in the 
performance of their own legitimate functions, such as law enforcement. 

To the states falls the principal power and responsibility for the making 
and enforcement of criminal laws generally. By interstate agreement they 
may permit each other’s officers to cross state lines, and they are morally 
obligated to return fugitive criminals, but they are otherwise restrained to 
acting within their own territorial limits. Local units of government have 
no other powers of law enforcement than those granted to them by the state. 

Cooperation in law enforcement, between the different levels (national, 
state, and local) and upon any level (interstate, intercity, intercounty), is 
entirely constitutional, but the laws for this purpose must not violate any 
guarantees of personal rights. Thus a person is entitled to be tried in the 
district in which the crime was committed; without his consent he cannot 
be sent into another district for trial. 

THE LAWS DEALING WITH CRIME 

Crimes, Felonies, and Misdemeanors. Crimes may be defined broadly 
as those actions of human beings that are deemed sufficiently offensive to 
the public peace and order to have been denounced as public offenses by 
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law. No action is a crime unless it has been legally defined as such in 
advance of its being committed. The passage of ex post facto laws, i.e., 
such as the attempt to make an action criminal after it has been done, is 
unconstitutional. The laws on crime generally both define the criminal act 
and provide an appropriate penalty. Felonies, or the more serious crimes, 
as well as many misdemeanors are defined by either national or state laws. 
Local units of government have no power to define felonies, but cities, 
towns, and villages may define certain actions as misdemeanors, so that 
regulations concerning these lesser crimes come from national, state, and 
local governments. The criminal laws that now prevail may be classified 
somewhat as follows : 

National Legislation. Crimes (both felonies and misdemeanors) in vio- 
lation of national laws are defined by statutes enacted by Congress or by 
treaties. (A) Certain crimes are directly injurious to or obstructive of the 
functions and instrumentalities of the national government. These may be 
called ^^national” crimes. The legislation in these cases is incidental or 
auxiliary to the carrying out of national functions. Examples of such 
crimes are smuggling, counterfeiting, and robbery of the mails. (B) Other 
crimes denounced by national laws are not directly injurious to any na- 
tional function or instrumentality, but involve interstate activities in vio- 
lating state laws, or the use of national instrumentalities such as the mails 
in the violation of state laws. In each case the state law against the crime 
is the basic one ; the national law exists to give the national authorities some 
power over violators that the states would not have. In this way the fed- 
eral authorities are enabled to assist in the enforcement of state laws. These 
crimes are sometimes spoken of as ‘^interstate” crimes. Some examples are : 
(i) The transportation in interstate commerce of (a) women to be used 
for immoral purposes (the Mann or White Slave Act) ; (b) stolen automo- 
biles; (c) other stolen goods to the value of $s,ooo or more; (d) kidnaped 
persons. (2) Use of the mails to help perpetrate crimes against the states, 
such as (a) extortion threats, kidnap threats, etc.; (b) use of the mails 
to defraud. In these cases it is not necessary that the offending letters 
cross any state line ; it is the postal power, not the power over interstate 
commerce, that is being used. 

State Legislation. Crimes (both felonies and misdemeanors) in viola- 
tion of state laws are from a legal point of view of two kinds: (A) Com- 
mon law crimes, or such as were crimes at common law. Many of these 
have been redefined by state statutes, and particularly by the state criminal 
codes, but they are of such nature and antiquity that the courts may fall 
back on the common law in deciding whether a particular act is a crime. 
(B) Statutory crimes are such as were not crimes at common law, but have 
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been made so by statutes subsequently enacted by the state legislatures. 
Certain sex offenseS; violations of election laws, and a number of other acts 
are statutory crimes. 

Local Ordinances. Some misdemeanors like “disorderly conduct/^ 
though denounced by local ordinances, have a common law meaning, and 
the courts may resort to the common law for their definitions of them. 
Under statutory authority various municipalities have defined many addi- 
tional misdemeanors. 

Increase of Legislation on Crime. Statutes and ordinances passed in 
response to new social and ethical demands constantly increase the lists of 
felonies and misdemeanors. A study of this tendency made a few years ago 
revealed, however, that the increase was much less than had been sup- 
posed.^ If the number of laws alone is considered, the rate of increase was 
from one to two per cent per year between 1900 to 1930, but many of these 
laws simply modified old laws. Others related only to limited areas, such as 
cities, and some related only to certain classes of people, such as public 
officers, or to certain vocations. In most cases they defined misdemeanors 
rather than felonies. Furthermore, the number of arrests under the new 
laws seemed to be proportionately much less than those under the old laws. 
Only a few, such as prohibition laws, put much extra work on the police 
and the courts. . In subject matter they dealt largely with health, morals, 
safety, frauds against the public, and the conservation of resources. New 
laws were generally more numerous in states with rapidly increasing urban 
populations, showing that it is largely the shift from a rural to an urban 
type of living that calls for new laws on crime. 

AGENCIES OF ARREST 

National Agencies of Arrest. The present national departments and 
bureaus that have responsibility for arresting violators of the national laws 
are as follows : 

I. Department of Justice — (a) Federal Bureau of Investigation (FBI). 
Responsible for enforcing a long list of statutes, and generally responsible 
for federal law enforcement in cases not assigned to other agencies. In the 
recent defense emergency it was especially active with respect to subversive 
activities and alien spies, (b) The Immigration and Naturalization Service, 
including the Immigration Border Patrol, to enforce all immigration, natu- 
ralization, and deportation laws. (c) United States marshals, attached to 
the federal district courts, and under the supervision of the Attorney Gen- 

^ Recent SocM Trends^ voh 11^ 

^ See U. S. Government Manual, September, 1941; Bruce Smith, Systems in 
the V, S,, 205- 2 2*0. , . 
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eral, are largely officers of the courts, but have also a general power to 
enforce the national laws. 

2. Treasury Department — (a) Secret Service Division. Primarily re- 
sponsible for enforcing the laws against counterfeiting the coins, paper 
money, bonds, and other obligations of the government, laws relating to 
treasury, banking, and currency matters, and for protecting the President, 
President-elect, and members of the Presidential family, (b) Bureau of In- 
ternal Revenue, Intelligence Unit. Mainly concerned with internal revenue 
and income tax law enforcement, (c) Alcohol Tax Unit, Enforcement Di- 
vision. Enforcement of the tax on spirits, (d) Bureau of Narcotics. Vio- 
lations of law concerning manufacture, sale, and importation of narcotics, 
(e) Coast Guard. Enforcement of laws on smuggling, quarantine, immi- 
gration, navigation, neutrality, oil pollution of waters, sponge fishing, etc., 
but active in national defense during World War II. (f ) Bureau of the Cus- 
toms, Division of Investigations and Patrol. Offenses against the customs 
laws generally, including smuggling, undervaluation, false invoicing, etc. 

j. Post Office Department — Office of Chief Inspector. Robbery and theft 
of mails, assault on postal officers and employees, embezzlement of postal 
funds, forgery of money orders and postal-savings certificates, use of mails 
to defraud, to send lottery tickets, obscene and scurrilous matter, threats, 
explosives, prize-fight films, poisons, etc., and many other violations of the 
postal laws. 

Thus three national departments and a number of different bureaus are 
responsible for enforcing the nation’s laws. The work is divided in general 
along functional lines, but there is a great deal of overlapping and duplica- 
tion. A considerable number of laws may be enforced by two or more 
agencies. The number of employees including 10,000 in the Coast Guard is 
normally about 17,000. The Alcohol Tax Unit has about 1,700, the FBI 
about 1,500 in normal times. 

National Law-Enforcing Personnel and Organization. These agen- 
cies are in general of a high order; their employees are selected and pro- 
tected under the civil service laws ; and they are far less subject to political 
influence than is the case with many local law-enforcing agencies. The 
FBI in particular has set a very high personnel standard; most of its men 
in the field are trained either as lawyers or as accountants, and they must 
pass a rigid inspection of their personalities and characters as well as of 
their education. It is clear, however, that the present organization is far 
from being the systematic, integrated type of organization that might be 
expected of the national government. Each of the separate units has been 
created without much regard to the existing agencies, and the laws show 
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some confusion in authorizing two or more of them to arrest for the same 
offenses. 

Rise of State Police Forces. The Texas Rangers (1835) and the Massa- 
chusetts state constables (1865) were interesting forerunners, but modern 
state police systems really began with the creation of the Pennsylvania 
force in 1905. The purpose of this new force was to patrol the rural areas, 
a thing no state had done before; to maintain peace and enforce law dur- 
ing strikes and industrial disturbances ; and to be an agency of the state 
executive for general law enforcement. During World War I and just after 
it other states followed suit. Because organized labor was developing strong 
opposition to state police forces that could be used during strikes, many 
states hesitated to create them. The expanding state highway systems re- 
quired some traffic officers, however, and “highway .patrols” were estab- 
lished in a number of states to meet this need. The law-enforcing duties 
of the governor and attorney general were increasing, too, so that some 
states created small state detective bureaus of various titles to serve as aids 
in this work, to cooperate with the local police, and to begin to build up 
state systems of criminal records and state police broadcasting systems. 
Today there are 35 states with state police departments of different titles 
with full police authority.^ Some of these states, as well as the remaining 
13 states, have separate highway patrol systems for traffic law enforcement. 
Some states also have so-called “state sheriffs” who are supposed to co- 
ordinate the work of the county sheriffs and local police, while a few have 
additional bureaus of criminal apprehension and identification. The most 
important regular police forces are no doubt those of the northeast, such 
as the state police in Pennsylvania, New Jersey, New York, Connecticut, 
Massachusetts, Rhode Island, Michigan, and Indiana, plus Texas in the 
south and Oregon on the Pacific Coast. 

Organization and Personnel of State Police. The form of organiza- 
tion of the state police varies more at the top than within the organiza- 
tions themselves. Everywhere the force is more or less responsible to the 
governor, but some states have set up boards of various types to exercise 
supervision. There is, however, usually a state superintendent, and under 
him there is a semi-military division of the force into troops that are re- 
sponsible for the several districts of the state. In some states the troopers 
are selected by examinations, although not in all cases under civil service 
commissions, and in all they are given a certain amount of training before 
being put out on patrol. Their equipment consists of uniforms, motorcycles, 
automobiles, horses for mounts in some states, and firearms. In numbers 

^Kansas Legislative Council, State Police, 1934; The Book of the States, 1943-44, 
pp. 461-63. 
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the forces are relatively small : Pennsylvania nearly i,6oo, California over 
a thousand, New York over 900, and so on down to very small staffs. Their 
duties are to patrol the rural parts of the state regularly, to make arrests 
for violations of state laws and to perform a variety of special police services 
that is not the same in any two states. They do not patrol within the 
larger cities, but they may make arrests anywhere in the state. Certain 
restrictions have been put upon their power to perform strike duties. . 

In efficiency the state police forces are generally admitted to be superior 
to the police of most small cities and counties, although not better than 
those of the best-policed large cities. Personal and partisan “politics” have 
been kept down if not entirely out of these forces, while the tr ainin g of 
the men has been good and the morale generally high. They have made a 
very considerable number of arrests, and have given the rural districts a 
grade of police protection never before experienced. 

The states have, of course, other police agencies. In a number of states 
there are state fire marshals, with responsibility for investigating fires and 
making arrests for arson. There are also game wardens who are charged 
with the enforcement of fish and game laws, as well as health officers and 
others with limited police authority. No state has yet created a truly com- 
prehensive police force to cover all types of crimes.® 

The County Sheriffs. The organization" of the police authorities in the 
counties revolves everywhere around the office of the sheriff. This is an 
office that goes back well into pre-Norman times in England. The colonies 
provided for county sheriffs, and at first they were appointed by the colonial 
authorities. Later came popular election, and this is now the standard 
method of selection except in Rhode Island. Each of more than three thou- 
sand American counties has its sheriff, and each sheriff has a variety of work 
to do. As a rule he is conservator of the peace for the county, with power 
to make arrests, to call out the force of the county (posse comitatus) by 
deputizing citizens to assist him, and to ask the governor for the assistance 
of the militia in serious disturbances of the peace. He and his deputies also 
attend the sessions of the principal courts in the county, but not those of 
the municipal and justice courts as a rule. As officers of the court they serve 
summonses and other papers in both criminal and civil cases. The sheriff 
acts also as jailer, and brings prisoners before the court and returns them 
to jail. He boards prisoners for other units of government, from the na- 
tional government down to the smaller local units. He is responsible for 
the enforcement of tax laws through the sale of tax-delinquent property, 
and he also conducts sales of property to satisfy mortgages and judgments. 

* Bruce Smith, Pofe'ce OT ffe tf. 5 ., 178-89, 343. 
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He carries out the sentences of the courts by transporting those convicted 
of crimes to state prison, and executing death sentences. 

From a legal point of view, the sheriff is an officer of the state, and sub- 
ject to the performance of duties for the governor, attorney general, and 
prison authorities under various laws. He may also be removed from office 
by the governors in many states. Politically, however, he is considered a 
local officer, and in many cases sheriffs have ignored their duty to enforce 
state laws because the local public opinion was against it. Where paid 
by fees, as he is to a very large extent, the sheriff tends to be more inter- 
ested in the services that build up the income of his office than in spend- 
ing time in law enforcement, which brings in little or no money and leads 
to some unpopularity. 

At his poorest the sheriff is then primarily a local politician, without 
training in law enforcement and without full appreciation of the powers 
and the possibilities of the office as an agency of peace and order. He 
is limited to a considerable extent, also, by the smallness of his force of 
deputies, and by the necessity of using his own time and theirs in attendance 
upon the courts and the jail and in serving papers. Finally, his territorial 
jurisdiction is usually limited to the county in which he resides, which is in 
most cases a county of fairly large area but only about 15,000 to 20,000 
population and a small amount of wealth, so that there is little likelihood 
that his office will be so improved and so well provided with funds that it 
can rise very high in its function of law enforcement. At his best the 
experienced sheriff does a fairly good job ; but as an agency of law enforce- 
ment the sheriff’s office seems to be everywhere on the decline. An excep- 
tion might be noted in the cases of some urbanized counties where the sheriff 
has enough deputies to patrol a large part of the county. 

The Coroner and Other County Officers. Another office of law en- 
forcement of the county is that of the coroner, the “crowner” of Shake- 
speare’s plays. This office, like that of the sheriff, has gone through various 
changes, but it has suffered even more of a decline. The laws of many states 
provide that the coroner shall act as sheriff when the latter office becomes 
vacant. Almost everywhere the regular functions of the office have been 
reduced to one, that of inquiring into deaths that occur under unusual and 
suspicious circumstances. If the circumstances suggest that the death was 
the result of a crime (murder, manslaughter, or suicide, for example), the 
coroner is to investigate the matter thoroughly, preserve the available evi- 
dence, and file his information and any charge that he may make with the 
appropriate court and the prosecuting attorney. In the more difficult cases, 
he summons a coroner’s jury, consisting usually of six men, to hold an in- 
quest. Witnesses are called, and the attempt is made to determine what 
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kind of crime occurred, and who committed it. Warrants for arrest may 
then also be issued. This officer is almost everywhere elective by the 
voters for a short term. The compensation is usually obtained from fees 
paid by the county. Studies made in a number of states show that con- 
siderable numbers of coroners have neither the medical nor the legal train- 
ing that the office requires. In Massachusetts, New York City, and a few 
other places where the office has been abolished, the medical phase of the 
work is performed by appointed medical examiners, while the legal portions 
have been assigned to the prosecuting attorney. 

Constables and Marshals. For law enforcement in rural areas there is 
another body of officers to be considered, namely, the constables of the town- 
ships and magisterial districts, and the marshals of the smaller villages and 
incorporated towns^ Of these the constables are the most numerous. They 
are paid only by fees, and most of their service consists in attending the 
court of the justice of the peace and serving papers for that court. They 
have other occupations that take their time and provide them with a living, 
so that they do no regular patrolling and very little that can be called true 
police work. 

The total picture of rural law-enforcing agencies includes (i) small state 
police forces or constabularies in the dozen states that have them ; (2) mis- 
cellaneous state authorities like highway patrols, fire marshals, and game 
wardens, in njost states; (3) the county sheriffs and their deputies, and the 
county coroners in most states; (4) township, town, and village constables 
in the great majority of the states. Just how many there are of these is very 
hard to say, but some rather careful estimates for Minnesota, a state with 
1,000,000 rural inhabitants spread over 80,000 square miles, showed only 138 
state law-enforcing officers (highway patrol and bureau of criminal appre- 
hension), 210 sheriffs and deputies giving full time and 167 giving part time, 
and 2,500 constables giving little or no time.® 

Development of Urban Police. The system of full-time police in Ameri- 
can cities got its start in places like Tammany-dominated New York City, 
in the days when the spoils system was carrying all before it. The uni- 
formed police forces became from the first the tools and the spoils of the 
victorious political parties. Policemen were hired and fired for personal and 
political reasons, and they hardly expected to be retained in office when a 
new party came into power. The parties that they had to serve were in 
some of the larger cities steeped in corruption and in league with the under- 
world. Despite these and other very serious handicaps, the idea of the regu- 

®Univ. of Minnesota, Regents’ Examining Committee, Survey of Police Training, 
PP. 32-56, 35 - 
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lar, full-time police force made its way because logically there is no substi- 
tute for it. 

Except in Boston, St. Louis, and a few other cities in which the police are 
controlled by the state government, the city charters provide for the police 
force. In strong-mayor cities the police are almost everywhere directly un- 
der the mayor. In the council-manager plan the chief or superintendent of 
police is appointed by the manager, as a rule, while under the commission 
plan, one of the elected commissioners is assigned to have charge of “public 
safety, including the police department. There are a few cities, also, like 
Milwaukee, where a board has charge of the police. 

Municipal Police Forces. Practically all the 16,000 incorporated places 
in ^the United States — cities, villages, and incorporated towns — ^have forces 
of police, varying from the one-man “force” of the smallest places up to the 
19,000 in the department in New York. The proportion of policemen to 
population does not vary greatly between the largest and the smallest places, 
although there is some tendency to have more policemen per 1,000 popula- 
tion in the largest cities. A study made in 1941 showed about i plus police- 
men to each 1,000 inhabitants in cities of 10,000 to 25,000, with the ratio 
increasing slightly in cities of larger size up to about 2 plus in the cities 
of over 250,000. Put in another way, the largest cities averaged one police 
employee for 472 inhabitants, while places of from 10,000 to 25,000 had one 
for each 955. In 2,609 cities having 70,000,000 people, there were 112,000 
police employees.’' Many of these are engaged in work at central headquar- 
ters. Of course, numbers alone do not determine the efficiency of a police 
force. 

Problems of Urban Police. The importance of the urban police forces 
hardly needs to be stressed. Criminals congregate in cities, even when they 
commit many of their criminal acts in surrounding territory. The propor- 
tion of crimes against property is higher in cities than in rural places, and 
organized crime is mainly an urban problem. The standard of law enforce- 
ment in the cities has great effect on the standards for the country as a 
whole. Urban police departments consist of a chief or commissioner at the 
head, various levels of superior officers known as inspectors, captains, and 
lieutenants, with a number of sergeants and a larger number of uniformed 
men, traffic officers, and plainclothesmen or detectives. There is usually a 
division of the force between the patrol and the detective forces, and there 
may be special units for traffic control, morals police, and other services. 
In the smaller cities these divisions are vague or non-existent. Certain 
problems stand out as worthy of special mention. 

^ Federal Bureau of Investigation, Uniform Crime Reports, 'Kit, 91-117 (1941). 
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1. Politics in Law Enforcement, The question of law enforcement is 
an issue in most campaigns for the office of mayor, and those elements in 
the business community and in the underworld who profit by laxity in law 
enforcement too often win control of the mayor’s office and of the police. 
The hands of the police are then tied by the policy of the administration. 
The links between the mayor, the party leaders, and the underworld are so 
close and direct in many places that an honest, fair enforcement of the law 
against all persons is difficult if not impossible. This condition is being 
corrected, but all too slowly. 

2. Short Tenure and Inexperience of Chiefs. The chiefs of police in 
most cities are amateurs, appointed for short terms, insecure in their own 
tenure, and unable to exercise full power over the police force. The nominal 
term of the police chief is usually the same as that of the mayor, two or four 
years, but when the “heat” occasioned by public protests against lax law en- 
forcement becomes too great, the mayor removes the chief of police, and a 
man so removed almost never comes back. Even in large cities the actual 
average tenure of chiefs is just over two years. 

3. Faulty Standards of Personnel. Unaided by permanent, profes- 
sional chiefs who could give them some training, confidence, and sense of 
morale, the men in city police forces generally fail to measure up to what 
might be expected. In many places they are recruited without adequate 
examination. The physical requirements of height, weight, and health are 
commonly put ahead of education and intelligence. As one critic said to 
a chief of police, “If you spent as much time examining their heads as you 
do their feet, the city would have a better police force.” Starting with an 
average sixth to eighth grade education, the recruits are put out on beat with 
little or no preliminary training. That a higher grade force can be obtained 
by better selection has been shown in Berkeley, California, for example, 
where a large part of the force are high school graduates, and some have at- 
tended college. In order to improve existing forces, numerous police schools 
have sprung up all over the country, under the auspices of police depart- 
ments, universities, and state leagues of municipalities, in some cases with 
the aid of FBI. 

4. Inadequate Equipment. Even to this day many police forces are 
inadequately provided with the means for the pursuit of criminals, for com- 
municating quickly with one another and with headquarters, for identifica- 
tion of criminals, and for checking the records of those arrested. There has 
been a great development in the technical phases of police work, in identifi- 
cation methods, record keeping, radio communication, and transportationj 
but only the leading cities have kept pace with the scientific improvementa 
Some, of course, have more “gadgets” than they can properly use. 
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Summary of DifEculties in Police Organization. This hasty survey 
of the agencies that have powers of arrest has gone from the national gov- 
ernment down through the states and the counties, to the smaller rural units 
and the cities. Taking the system as a whole it is obvious that there are 
excessive numbers of units of government with police authorities, and that 
the forces in many of them are too small to be competent to cope with mod- 
ern crime. Furthermore, the overlapping of police jurisdictions between the 
state authorities, the county sheriffs, the constables and marshals, the city 
police, and the special police in cities for parks and other purposes makes 
for considerable confusion in the performance of police work. Even where 
the police are permitted to go outside their areas to make arrests, they sel- 
dom do so because of the jealousies that such intrusions into other territories 
are likely to arouse. This confusion of areas and overlapping of jurisdictions 
suggests the need for larger units of local government, and for the concen- 
trating of the police function in one local unit for each area. 

Police Cooperation. Cooperation among police forces is developing. 
The FBI provides a fingerprint service for every police department in the 
country, and also conducts police-training courses open to properly selected 
officers from state and local forces. Some states are serving the localities 
with radio communication and fingerprint service, and also have detectives 
available to help the local police when called. State police forces, where 
they exist, are also at the service of the local units to a considerable extent. 
Interstate cooperation is also being developed through interstate compacts 
and reciprocal laws on ^^hot pursuit’^ into adjoining states and on the super- 
vision of probationers and parolees. 

AGENCIES OF PROSECUTION 

Methods of Prosecution. In the development of the English common 
law, the accusation and prosecution of criminals rested with the injured 
person, while the public provided the tribunal for the trial. There was a 
legal combat between the accuser and the defendant, and great care was 
taken to protect the rights of the accused. The trial was public, the accused 
had the right of counsel and the power to call witnesses, the witnesses for 
the accuser had to face the accused in open court, and the verdict had to be 
a unanimous one on the part of twelve men. On the Continent, as the result 
of the combination of various elements in Roman and church law, public 
officers were responsible for prosecuting criminals, the proceedings could be 
secret, torture might be applied to extort a confession from the accused, and 
he had no right of counsd or of calling witnesses. The “inquisitions’’ so 
notorious in the history of Spain and other countries show this inquisitorial 
method carried to its logical extreme. 
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In modern times these two methods of prosecution, the ^^accusatorial” and 
the “inquisitorial” have grown to be more alike, although under some dic- 
tatorships there has been a return to the methods of the inquisition. In the 
United States there is a system of public prosecution in every state, as well 
as in the national government, but the individual who has suffered from the 
crime is supposed to take part in the prosecution, and the rights of public 
trial, counsel, witnesses, and jury trial are preserved, as well as the idea that 
the judge is an umpire to see that both sides get fair treatment. 

Federal District Attorneys. The national government provides prose- 
cutors called “district attorneys” in every federal judicial district. There 
are over 90 such officers at present, with several hundred assistant attorneys, 
and a considerable staff of stenographers and clerks. These are carried on 
the budget of the Department of Justice, and the Attorney General is their 
superior. An assistant to the Attorney General supervises the work of their 
offices, controls their accounts and their staff, decides where they shall keep 
their offices, and is empowered to direct their work in the prosecution of all 
cases on behalf of the United States. In fact, of course, the work is too 
voluminous and too scattered territorially to make possible any very close 
supervision of prosecutions by the Attorney General. 

Prosecuting Attorneys in the States. All the states provide for prose- 
cutors, called county attorneys, district attorneys, state attorneys, and what 
not. In most states these officers are elective by the voters in their counties. 
There are, therefore, some three thousand prosecuting attorneys in all the 
states, some of them being the heads of considerable staffs of attorneys, law 
clerks, and stenographers. Their terms of office are commonly 4 years. The 
office is sought by vigorous young attorneys who have political ambitions, 
since success in this office may mean promotion to the governorship and ulti- 
mately to higher office. 

Attorney GeneraFs Function. The laws give the attorney general of 
the state some general power of supervision over the district attorneys, but 
this is usually rather limited, and cannot be exercised because of the lack of 
time and help for doing it, and also because of the resentment that would 
develop in any county where the attorney general tried seriously to inter- 
fere. More commonly, the attorney general merely takes over the prosecu- 
tion of some of the most serious cases, and does even this only at the request 
of the governor or the local attorney. 

Wide Powers of District Attorneys, As a result, most cases of crime 
are prosecuted by the local county attorney on his own responsibility. He 
is the one to decide whether or not to prosecute. He may be negligent, dila- 
tory, or even biased. Indictments may pile up in his office while he does 
little or nothing. At the same time, the increasing use of informatiGn in- 
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stead of indictment puts additional power into his hands. Finally, he has a 
considerable power to bargain with the persons indicted. To avoid trial with 
all its work and expense, he may agree with an accused person to accept his 
plea of guilty to a lesser offense, with a smaller penalty. In some cities it 
has been found that a large proportion of the cases are disposed of in this 
way, with the result that penalties are not nearly as severe as those that 
the law provides for the actual offense committed. The abuse of these 
powers in some large centers has been notorious. 

Proposals for State Department o£ Justice. Because of these problems 
and difficulties in the prosecution of offenders under the present system, it 
has been proposed that the state attorney general’s office be expanded into 
a state department of justice. At present attorneys general give most of 
their time to civil, matters on behalf of the state, including the advising of 
state and local officers about their powers and duties, the handling of suits 
on behalf of the state, and various incidental matters. If to these were 
added complete control over all criminal prosecutions on behalf of the state, 
with power to appoint and to remove the prosecuting attorneys in all coun- 
ties, and control over a staff of detectives or investigators, and possibly over 
the entire state police system, the department would indeed be a power- 
ful one. 

PUNISHMENT AND REFORM OF CRIMINALS 

Theories of Punishment. Following conviction of crime presumably . 
comes punishment, or the imposition and enforcement of the sentence of the 
court. What is the purpose of punishment? (i) To some individuals, and 
to the general public when in certain moods, vengeance is the thought. Give 
him what he deserves. Exact an eye for an eye, a tooth for a tooth. (2) 
Others think of punishment in terms of deterring others from committing 
similar crimes. Let the punishment be certain and severe, and others who 
have the urge to commit crime will hesitate and refrain. Whether the pun- 
ishment meted out to some criminals actually deters others is not really 
known. (3) Some defend imprisonment for criminals as a temporary pro- 
tection to the people. (4) Finally there are those who think of the sentence 
as the means and opportunity to reform the culprit. He has been led into 
crime, the thought is, by bad companions, by his environment, by his own 
physical or mental ailments. Let the public authorities give him such cor- 
rective treatment as will prevent his again committing a criminal act. 

Penalties. Both state and national constitutions forbid cruel and un- 
usual punishments. Branding, or the cutting off of an arm or an ear, or such 
as involve torture, would probably be considered cruel and unusual today. 
The death penalty, however, is not considered cruel and unusual, and it 
continues as the punishment for murder in the federal courts and in most 
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of the states. It has been abolished in eight states, has been made manda- 
tory in first degree murder in eight others, and is optional with the judge 
or jury in the remaining 32 states. The punishment for other crimes runs 
from life imprisonment down the scale to one year of imprisonment for fel- 
onies, while misdemeanors as a rule carry a penalty of less than a year in 
prison or jail. Fines may be used in addition, or separately, and these run 
as high as $10,000 and all the way down to $i for minor misdemeanors. The 
law usually leaves the judge some discretion as to the amount of the fine 
and the length of imprisonment. Additional penalties are in some states 
imposed upon ^^repeaters.’’ 

Probation and Parole. Punishment is ended and the stain of guilt legally 
wiped out by pardon. In recent decades the laws have provided two other 
important devices for modifying the punishment. One of these, called pro- 
bation, usually accompanies a suspended sentence. Judges usually have the 
power in cases of juveniles and first offenders, at least, to suspend the sen- 
tence of one convicted, and to release the offender conditionally. He may 
be required to lead a better life, to give up old associates, and possibly to 
report to the judge from time to time. In more recent times, probation of- 
ficers attached to the courts have been provided for, and they are supposed 
to see the probationers frequently and to report back to the court as to the 
offenders^ conduct. In case of the violation of the conditions of probation, 
the culprit may be ordered to serve his sentence. Parole is a system of con- 
ditional release from prison of those who have served out a part of their 
sentences, and it is also supposed to be under the supervision of the public 
authorities. In this case the prison authorities are the ones most directly 
concerned, and the national government and a number of the states have set 
up state boards of parole to supervise persons so released, as well as to con- 
sider from time to time the release of others who have served part of their 
time and have good prison records. 

Probation and parole are designed to aid in reforming offenders, and in 
restoring them to their former position in society, while at the same time 
reducing the expense to the state of keeping them in institutions. Both sys- 
tems depend for their success on the care with which offenders are selected 
for probMon or parole, and upon the care and wisdom with which they are 
supervised. 

Penal Institutions. The national government maintains a system of 
penitentiaries, reformatories, jails, camps, and training schools for federal 
offenders, and also provides for the support of many United States prisoners 
in local jails and workhouses, usually at so much per day. This entire sys- 
tem is under a Bureau of Prisons in the Department of Justice. All the 
states maintain penal institutions of various types and grades, but in some 
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states the counties also maintain penal institutions, while county jails, city 
workhouses, and similar institutions for the less serious offenses are to be 
found everywhere. Generally the most serious offenders against the state 
laws are placed in state prisons. To administer their penal institutions, 
some states have a single board of unpaid members, with a superintendent 
of prisons under it ; others have a small paid board of control, of which each 
member gives some time to one or another branch of penal and welfare 
work ; while in some places there is a separate board for each of the major 
institutions. A unified system in each state seems to give the best results, 
on the whole, since it permits a proper classification of prisoners, and a dif- 
ferentiated treatment for each class, such as the mentally defective, the juve- 
niles, women, and so on. All states make more or less effort to provide in- 
dustries for the employment of prisoners, but recent state and national legis- 
lation prevent the easy interstate shipment of prison-made goods. 
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PUBLIC FINANCE 

40e PUBLIC REVENUES 

AMERICAN public finance is the subject of this and the next two chap- 
ters. In general public finance may be defined as the raising, handling, 
and spending of money for governmental and public purposes. It is impor- 
tant from several points of view. First, modern government performs a tre- 
mendous number of important and expensive public services that affect the 
lives and happiness of all citizens. Second, to finance these services a large 
volume of money must be diverted annually from private pockets and per- 
sonal expenditures into government treasuries for expenditure on services 
over which the individual has little control. Third, both in raising and spend- 
ing money, governments have tremendous influence on the welfare of whole 
classes of people and sections of the country. Through income and inher- 
itance taxation, for example, those who have great wealth may be compelled 
to contribute heavily to public services like education and relief that are 
of primary benefit to poorer classes. Likewise money raised largely by taxa- 
tion in one part of the state or nation may be expended largely on services 
in other areas. Thus the taxing and spending powers can be used more 
nearly to equalize personal incomes, and to raise the living standards of 
many people. Public budgets, in the words of Gladstone, ^^are not merely 
affairs of arithmetic, but in a thousand ways go to the root of prosperity of 
individuals, the relation of classes, and the strength of kingdoms’’ and 
republics. 

In the past it was customary for Americans to view the fiscal problems 
of national, state, and local governments as almost entirely separate. Today 
the essential unity of the financial problem for all levels of government needs 
to be stressed. By and large, the same people support all levels of govern- 
ment, get the benefit of their services, and elect the officers who control fiscal 
policies. National, state, and local governments have at last come to realize 
that they are fiscally interdependent, that all are concerned with supporting 
the same public services, and that none can levy an important tax without 
seriously affecting the others. 

The very important subject of defense and war financing is discussed 
briefly in Appendix A. 
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Revenues Defined. Revenues are sums of money that come regularly 
and recurrently into the public treasury and that do not correspondingly de- 
plete the stock of public property or increase the public debt. Thus if a 
state sells some land that it owns, the money it receives is merely an ex- 
change of land for money. It is changing the form of its capital, and such 
receipts should not be considered revenues. Similarly, money received from 
borrowing should not be considered a revenue, since it creates a correspond- 
ing obligation to pay back the loan, and the government is not a dollar bet- 
ter off. This is a rather strict definition of revenue, but it is necessary for 
clear thinking. Post-office receipts, taxes collected, fines paid, are examples 
of revenues. These come regularly, from day to day, and they neither re- 
duce the government’s capital nor add to its debt. Revenues may be divided 
roughly into two large classes : Tax revenues and non4ax revenues. The lat- 
ter are less important than the former, and may be disposed of first. They 
may be divided as follows : 


NON-TAX REVENUES 

1, The Earnings, o£ Public Enterprises.^ In 1940 the post-office re- 
ceipts amounted to over $750,000,000, while state and local governments 
probably took in over $600,000,000 from the public service enterprises they 
conduct. The latter figures consisted mainly of the receipts of municipal 
water, electricity, gas, and street railway departments. The patrons of these 
services were paying for what they got, and the money taken in was used 
entirely or mainly to pay for the labor, materials, supplies, and other items 
necessary to render the service. If certain expenses that are charged to the 
post office like subsidies to airplane companies for carrying the mails be 
eliminated, the post office might show a profit ; it has been argued that it does 
more than pay its way. The same may be true of certain municipally owned 
utilities. In general, it has been American policy to have these enterprises 
pay their own way, or do nearly that, and not to use them to help finance 
education, police, and other services. 

2. Grants in Aid. It has become the established practice of the national 
government to pay considerable sums to the states for highway and certain 
educational purposes, and more recently for welfare and health functions. 
In 1940 about $300,000,000 was made available to the states for highways, 
national guard, employment offices, and education, and a larger sum for 
social security purposes'. In the states, likewise, increasing amounts are be- 
ing granted to local governments for educational purposes, highways, and 

^The following data are taken largely from the Statistical Ahstract of the Umted 
States for 1943 and earlier years. 


PUBLIC REVENUES 673 

other functions. Thus in 1942 counties, school districts, and other local 
units received from their states over a billion dollars. 

3. Earnings o£ General Departments. This caption covers a great 
variety of receipts, such as tuition in public colleges and universities, sales 
of goods made in public institutions, fees and charges for a long and miscel- 
laneous list of things that governments do for the people and for each other. 
The total for state and local governments was over $900,000,000 in 1942 
while the national government frequently gets well over $200,000,000 a 
year in this way. 

4. Charges, Rents, and Interest. Charges for highway privileges, rents 
for the use of public buildings and lands, and interest for the use of public 
funds, representing in a general way earnings from invested capital owned 
by the public, also bring several hundred million dollars to state and local 
governments, and additional millions to the national government. The lat- , 
ter has the rentals from grazing lands and irrigated lands, interest on loans 
to farmers, home owners, and businesses, and other similar sources of 
revenue. 

5. Fines, Forfeits, and Escheats. These forms of non-tax revenues con- 
stitute another general group. A fine is assessed as a punishment for a vio- 
lation of law, and is collected by the court and turned over to the proper pub- 
lic treasury. A forfeiture is similar to a fine, but represents the taking of 
some specific thing from the transgressor, such as liquor or tobacco, on 
which the proper tax has not been paid, bail money that has been left behind 
by a criminal who has fled, or goods taken from smugglers. An escheat is 
any property or sum of money left by one who has died without heirs, which 
under the law goes to the state or to some local unit. Lost and abandoned 
property is usually lumped under the same heading. 

6. Donations, Gifts, and Pension Assessments. These may be grouped 
together to bring this list of non-tax revenues to a close. Governments do 
receive some donations and gifts, frequently in large amounts, as in the case 
of endowments to state universities, or the gift of great art collections to 
public art galleries. Pension assessments are amounts collected from public 
employees for the purpose of building up funds for their pensions when they 
retire. 

Can Non-Tax Revenues Be Increased? Here is a considerable list of 
revenue sources that in the aggregate; bring to national, state, and Other 
public treasuries in the course of a year over $3,000,000,000. The item of 
subventions or grants in aid is, however, a confusing one, since it means as 
much subtracted from the revenue of one government as is added to the 
revenue of another. Leaving out this item, there are still over $2,000,000,00(3 
from the other non-tax sources. 
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Since taxation is always considered a burden, the question occurs whether 
these non-tax revenues cannot be increased sufficiently to give some definite 
relief to the taxpayers. Undoubtedly this can be done. The charges for 
postal services, for city water and electricity, and for tuition at state univer- 
sities and colleges, for example, can unquestionably be increased. Perhaps 
the revenue from these sources can be increased by half, or even doubled. 
If this is done there will be a corresponding reduction in the use of the 
services. Whether this is socially desirable is another question. Moreover, 
it would be impossible to raise the revenue from these sources enough to 
eliminate, or even materially to reduce, the present burden of taxes. 

REVENUES FOM TAXATION 

The principal source of revenue for governments everywhere is taxation. 
Even in a Communist state like Russia there is actually taxation upon indi- 
viduals and upon state-owned industries. Taxation cannot be eliminated by 
changing the form of the government. 

Taxes Defined. The power to tax is “the power of the state (or govern- 
ment) to take from all persons within the state’s control, or from selected 
classes thereof, at stated times, and according to known rules of apportion- 
ment, such part of the income or wealth of such persons as the government 
deems to be needed for public use, without compensation to those who are 
compelled to pay.” Taxation is, then, the art or the act of levying and 
collecting these compulsory contributions to the government for public pur- 
poses. Taxes are compulsory payments for the support of the public services. 

Classes of Taxes. All taxes are paid by individuals directly, or through 
the firms, partnerships, corporations, and other associations of which they 
are members. Such associations may include governmental units, for to 
some extent governments pay taxes to other governments. Although taxes 
may be paid out of capital, or accumulations of wealth, in the long run they 
are paid out of current earnings or income. Therefore they depend upon 
the volume of production, earnings, or income in the community. Roughly 
taxes fall into the following groups : 

I. Property Taxes. Under these taxes, the amount of the tax to be paid 
by any taxpayer is determined by the amount or value of all the property, 
or of a particular type of property, that he owns in the jurisdiction that is 
levying the tax, and it sometimes reaches property elsewhere. 

a. Import and Export Taxes. These taxes are levied on the bringing in 
or taking out of goods or persons. Import taxes also go by the names of 
tariffs, import duties, md customs tdims, the tax is per individual 

coming in, it is also referred to as a head tax. In a sense these are taxes on 
the privilege of taking things out or bringing them within the jurisdiction 
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of the government. The tax or duty is in proportion to the value of the 
goods (ad valorem) or according to the amount, so much per yard or per 
pound (specific duty). 

j. Taxes on Incomes. These taxes are assessed against individuals, cor- 
porations, or other receivers of the income, and are proportioned to the size 
of the income, but there is usually provision for making the rates progres- 
sively higher on the higher individual incomes. These taxes like those on 
property are usually annual. 

4, Business Taxes and Licenses. These taxes on industrial and commer- 
cial processes and actions are usually called excise taxes, and they are levied 
on producers and distributors of goods such as liquor, tobacco, gasoline, auto- 
mobiles and accessories, minerals, and other things in proportion to the value 
of the products produced or in proportion to the amount or value of goods 
sold. Sales taxes are therefore included in the list. 

5. Taxes on Legal Privileges. These include license taxes for the privi- 
lege of doing certain businesses (liquor and tobacco dealers’ licenses, for 
example), taxes on the right or privilege of being a corporation, taxes on 
valuable franchises, inheritance, gift, and estate taxes (being taxes on the 
privilege of transferring the legal title of things from one person to another), 
mortgage registration taxes, and other taxes on legal documents. 

THE LEGAL TOWER TO TAX 

Origins of Taxing Power. In England during the colonial period, the 
complete power of taxation was vested in the ‘^king in parliament.” In the 
colonies, the elected assemblies assumed the entire power of local taxation 
and the revolutionary struggle turned very largely on this question. During 
the Revolution the first state legislatures began to act upon the assumption 
that they, as representatives of the people, had the full power to levy any 
and every kind of tax. They taxed property, sales, imports, exports, and 
many other transactions in addition to levying poll taxes, or taxes of so 
much per man. Their representatives in the Continental Congress, when 
drawing up the Articles of Confederation, refused to grant any taxing power 
to the Congress under the Articles. The Congress did not conform to the 
theory of a proper body to exercise the taxing power ; it was not a body 
representative of the people, but one that represented states in their cor- 
porate capacities. 

Constitution on Taxing Power of Congress, The framers of the na- 
tional Constitution were in the main strongly in favor of giving a substantial 
taxing power to the national government that they proceeded to create, as 
the following provisions show : 
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The Congress shall have power to lay and collect taxes, duties, imposts, and 
excises, to pay the debts and provide for the common defense and general wel- 
fare of the United States, but all duties, imposts, and excises shall be uniform 
throughout the United States. , . . Representatives and direct taxes shall be 
apportioned among the several states . . . according to their respective num- 
bers. ... No capitation or other direct tax shall be laid, unless in proportion 
to the census or enumeration hereinbefore directed to be taken. No tax or duty 
shall be laid on articles exported from any state.^ 

Export Taxes Forbidden. These are the principal clauses involved. 
On the basis of them, what things may Congress tax? One tax only is ex- 
pressly forbidden, and that is a tax on exports. The southern states were 
in 1787 the great exporters; tobacco, indigo, and rice were some of their 
principal exports. They did not want these exports to be taxed for the bene- 
fit of the United States as a whole, and to the detriment of their own com- 
merce. In applying this prohibition the Supreme Court has tried to make 
exports really free from taxes, but it evidently feels that the incomes of 
exporting firms are subject to taxation along with other incomes. 

National Taxes on State Instrumentalities. In the case of Collector v. 
Day, where a state official objected to paying a national income tax levied 
against his state salary,^ the Supreme Court upheld him, saying that the 
“unimpaired existence’’ of the states is as important as the equally unim- 
paired existence of the national government, and that, although there is no 
express clause prohibiting national taxes on state instrumentalities and op- 
erations, such a prohibition “rests upon necessary implication.” Later a case 
arose in which a state operating a liquor dispensary system objected to pay- 
ing the federal tax.^ But suppose a number of states owned and operated 
distilleries ; if they escaped taxation, would not this undermine the whole 
national tax? When the Supreme Court had to face this question, it quali- 
fied its first rule by saying that the tax exemption of state instrumentalities 
applies only to their necessary, governmental functions, and not to business 
enterprises into which the state might enter. This distinction between the 
purely governmental and the business or proprietary functions of state gov- 
ernment was hard to apply. Later the court held that the national govern- 
ment may levy an income tax on state and local officers’ salaries if the tax 
is the same as that paid by others, i.e., is not discriminatory, and is not 
directly burdensome to the state.® Thus the old rule against national taxa- 
tion of state and local instrumentalities is being whittled away, 

^ U, S. Const., Art. I, sec. ‘VIII, par. i ; sec. II, par. 3 ; sec. IX, pars. 4, $. 

s Collector v. Day (1870), ii Wall. (U. S*) 113. 

^ South Carolina U. S. (1905), 199 U. S. 437. 

® Helvering v. Gerhardt (1938), 304 U. S. 403. 
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Amount of Taxation. With the exceptions noted as to exports and state 
instrumentalities, everything else, within reach by Congress — ^businesses, in- 
comes, property, inheritances, admissions to theaters and sports exhibitions, 
and so on — may be taxed by it. Congress’s power to tax ^ 1 s exhaustive and 
embraces every conceivable power of taxation.” Furthermore, there is no 
constitutional limit on the amount or degree of taxation. If incomes or im- 
ports may be taxed 5 per cent, they may be taxed 10, or 50, or 75 per cent, 
and in the case of imports the tax may far exceed the value of the thing im- 
ported and thus be prohibitive. 

Taxation versus Regulation. In two separate decisions the Supreme 
Court declared unconstitutional (i) a tax by Congress on the products of 
child labor, and (2) a processing tax on farm products where the revenue 
was to be used for paying farmers to limit their production.® In these cases 
the Court examined the purpose of the laws and held that they were not 
truly taxing measures but attempts by the nation to regulate affairs (child 
labor and farming) that only the states may legally regulate. As a rule the 
regulation and restriction of certain businesses (e.g., oleomargarine, drugs, 
and liquor) are purposes for which the taxing power may be used; and it 
is not for the courts to examine into the purposes of legislation. Further- 
more the two decisions mentioned above have in effect been overruled.^ 

Direct and Indirect Taxes. Another problem that has caused some 
trouble is that of the constitutional rules concerning the apportionment of 
taxes. The Constitution adopted a distinction then accepted by economists 
between ^^direct” and “indirect” taxes. Direct taxes were to be apportioned 
among the states according to population, as determined by the census. 
Other taxes were to be levied uniformly throughout the United States, that 
is, at the same rate everywhere without regard to the number of people. But 
what is a direct, and what an indirect, tax? Neither then nor now can an 
answer be given. The income tax presents a case in point. First levied by 
the national government during the Civil War at uniform rates throughout 
the country, it was then sustained by the courts, apparently on the theory 
that it was an indirect tax.® This tax was repealed, but in 1894 another 
income tax law was enacted, and this time the court, by a five to four vote, 
held that an income tax is a direct tax, like a property tax, and that it must 
be apportioned among the states according to population.® Since this would 
have involved making a different scale of rates in every state, and would 

® Bailey -y. Drexel Furniture Co. (1922), 259 U. S. 20; U. S. -u. Butler (1936), 297 

S. i;. Darby Lumber Co. (1941), 312 U. S. 100. 

® Springer v. U. S. (1880), 102 U. S. 586. 

® Pollock 4 ;. Farmers’ Loan and Trust Co. (1895), 157 U. S. 429, 158 U. S. 601. 
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have been very unfair, the tax was dropped. The Sixteenth Amendment, 
adopted in 1913 to override this decision and to permit a uniform national 
income tax to be enacted, reads as follows : 

The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several states, and 
without regard to any census or enumeration. 

This amendment does not say whether an income tax is direct or indirect ; 
it avoids that question, and expressly authorizes the levy of income taxes 
without apportionment. An income tax was immediately enacted by Con- 
gress, and it has been a principal source of national government revenue 
since the first World War. 

“From Whatever Source Derived.” But the wording of the amendment 
raised a new question. The phrase ''from whatever source derived” seemed 
to say that such a decision as that in Collector d. Day was overruled. What- 
ever the source of income, thought some, it now became taxable. When this 
question later came before the Supreme Court, it held that the amendment 
does not enlarge the power of Congress to levy taxes, but simply changes the 
basis for making the levy,’® by permitting a uniform instead of an appor- 
tioned income tax. Under this decision a federal income tax on the income 
from state and municipal bonds still seems to be barred, but not so with a 
tax on the salaries of state and local officers and employees. 

Federal Limits on State Taxing Power. The power of the states to 
levy taxes is defined in the first instance by the Constitution of the United 
States, and by the decisions of the United States Supreme Court. The ex- 
press constitutional limitations forbid any state, without the consent of Con- 
gress to “lay any imposts or duties on imports or exports, except what may 
be absolutely necessary for executing its inspection laws ; . . and also to 
“lay any duty of tonnage.” ” Export taxes are, therefore, forbidden to both 
the national and state governments. Import duties niay be levied by the 
nation, but not by the states. A “duty of tonnage” is generally considered 
to be a tax levied on shipping at so much per ton. Congress is not forbidden 
to levy such taxes, but the states are. By implication from the federal na- 
ture of our governmental system, as noted above, the Supreme Court has 
also held the states to be without power to tax federal instrumentalities. 
The first important case involved the Bank of the United States,’^ and the 

’® Brushaber v. Union Pacific R.R. Go. (1916), 240 U. S. i; Evans v. Gore (1920), 
2 S 3 U. S. 24s. 

” U. S. Const, Art. I, sec. X, par. 2. 

“ McCulloch V. Maryland (1819), 4 Wheaton (U. S.) 316. 
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question of state taxation of national banks is still a touchy one and largely 
unsolved. Public lands, buildings and other instrumentalities, owned by the 
national government, and U. S. bonds, are also beyond the taxing powers of 
the states, but the salaries of federal officers and employees are subject to 
ordinary state income taxes.^® 

Through another line of decisions, the Supreme Court has tried to stop 
state and local taxation that would put a direct and material burden on inter- 
state commerce. The essential theory is that such commerce shall be free, 
that no state or local government shall be permitted to obstruct it, but the 
attempt to apply this principle has resulted in a very complicated and con- 
fusing body of court decisions. If everything connected with interstate com- 
merce such as railroads, telegraph and telephone lines, truck and bus lines, 
express companies, wholesale houses, chain stores, and mail order houses, 
were all to be exempted from state taxes, the revenues of the states would in- 
deed be seriously reduced. This has never been attempted. Instead the 
courts have held that the property of such companies is taxable by the 
states, and that, while goods in transit through the state may not be taxed, 
such goods as have been brought in from another state and have come to 
rest there, may be locally taxed. State sales taxes and use taxes have re- 
cently been upheld even when they applied to goods bought from out of 
state. In general, the states must not impose heavier tax burdens on inter- 
state commerce than on local business, and must not impose direct and bur- 
densome restrictions on interstate commerce, even where there is no compet- 
ing local business. 

Other clauses of the federal Constitution in which the courts have found 
limits on the states’ taxing power are the contract clause, and the due process 
and equal protection clauses of the Fourteenth Amendment. Particularly out 
of the due process clause the Supreme Court has been able to make rules to 
restrict the taxing powers of the states. At one time the court presumed to 
say that a state-authorized local tax to aid an industry in locating in a city 
was not for a public purpose, and was therefore invalid because not in ac- 
cord with due process.^^ Later the court found that such decisions would 
result in its having to pass on every state tax for a new function merely on 
the ground of ^^public purpose,” and so the court withdrew from such cases 
by saying that where the state legislature and state supreme court had agreed 
that a certain tax was for a public purpose, the United States Supreme Court 

^3 Graves D, New York ex rel. O’Eeefe (1939), 306 U, S. 466; State Tax Common, v. 
Van Gott (1939), 306 U. S. 511; Public Salary Tax Act, 1939, ch. 59, 76th Cong., ist 
Sess.;', 

Loan Association v, Topeka (1875), 20 Wallace (U. S.) 655, 
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would not attempt to upset the decision.^® This has left some freedom of 
choice to the states. In many other cases^ however, the court has declared 
various state tax laws to be unconstitutional for lack of due process, particu- 
larly where it suspected double taxation. 

State Constitutional Limits on State Taxing Power. Each state gov- 
ernment operates also under a state constitution, and in some states this is 
a harder set of barbed-wire entanglements for the legislature to cut through 
than anything that appears in the Supreme Court decisions. Framers of 
state constitutions, living and thinking mainly in the pre-industrial and pre» 
urban era, have in a number of cases written into the state constitutions 
provisions that simply prevent any modern system of taxation, and in some 
states have made the constitution so hard to amend that it seems almost 
impossible to modernize the taxing system. A number of state constitutional 
provisions on taxation are so written as to make it appear that the property 
tax alone was considered as the proper basis for state finances. State su- 
preme courts have so construed some state constitutions as to rule out in- 
come taxes and to make it diiffiicult to get other new taxes. The rule stated 
in some constitutions requiring '^uniformity’’ in taxation has sometimes 
been held to prohibit progressive taxes, or taxes with higher rates on larger 
amounts of income or property than on smaller amounts. As a rule, the re- 
quirement of uniformity is held to mean only geographical uniformity ; that 
is, that a state tax should be at the same rate throughout the state. 

Several states, in their efforts to throw off the shackles of outworn taxing 
systems, have amended their constitutions in such a way as to give the legis- 
lature a fairly free hand in taxing matters. Thus in Minnesota "The power 
of taxation shall never be surrendered, suspended, or contracted away. 
Taxes shall be uniform upon the same class of subjects, and shall be levied 
and collected for public purposes, . . The model constitution, using 
only the first sentence here quoted, assures an even broader power of taxing 
to the legislature. In Minnesota, income taxes, occupation taxes on the iron- 
mining industry, and other taxes have been sustained under this "wide open” 
clause, and the rule of uniformity has been held to mean simple geographical 
uniformity, nothing more. If a tax on a income is the same anywhere 
in the state, and the tax on a $25,000 income is also the same in any part of 
the state, and so on, the tax is uniform even though the receiver of the larger 
income has to pay a higher rate than the man of smaller income. 

Jones V. City of Portland (1918), 24s U. S. 217, involving a tax to a pub- 

lic fuel yard, and Green 1;. Frazier (1920), 255 U. S. 233, involving the public ownen 
ship ventures of the state of North Dakota. 

Minn, Const, Art. IX, sec, i. 
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Power o£ Local Units to Tax. The taxing power of local governments 
comes to them entirely from the state. In a few cases, especially in the case 
of constitutional municipal home rule, the power to tax is granted by the 
state constitution, but in general the power is granted, and is subject to re- 
peal or change by the legislature. Of course the legislature may not author- 
ize local units to levy taxes that are in violation of the national and state 
constitutions. In general, local governments are limited by state law to 
using the property tax as their main source of local revenue. This is natural, 
in view of the fact that property, and especially real property, can be taxed 
with success in the local unit, while income and inheritance taxes, for ex- 
ample, would be very hard to administer in small loualities, partly because 
people can so easily move out. In levying and collecting the property tax, 
most localities are bound to follow the general law of the state with the 
greatest of care, for otherwise their tax levies may be held invalid. They 
must not change the rules of assessment, or the methods of valuation laid 
down in the law, or exceed the legal tax limits. In almost every state there 
are limits on the rates of local property taxes. It may be so much for county 
purposes, to be levied by the county authorities ; so much for school district 
purposes, to be levied by the school board ; and so on ; or the law may go 
even more into detail by saying that the county, for example, shall not levy 
more than so many mills (tenths, of a cent) on a dollar of valuation for high- 
ways, so many for welfare, so many for the sanatorium. 

In recent years two other developments have gone far to putting local 
units in some states into financial strait jackets that threatened to choke out 
the life of local governments. On the one hand, the amount of property that 
is locally taxable has been considerably reduced in some places by tax- 
exemption laws. When the states began to tax motor vehicles for the build- 
ing of state highways, a number of them made the state tax in lieu of all 
other taxes, thus shutting out the local units. Elsewhere certain public utili- 
ties, railroads, and other valuable properties have been taken from the local 
tax rolls in order that the state alone may tax them. Still more recently, 
homestead exemption laws have been enacted, with the result that small 
homes have been wholly or largely relieved of local taxation. What was 
there left to tax? Not much in some places, not enough in a great many. 
State aid became an almost unavoidable substitute for local taxation. 

The other development was a drive for ^^over-all tax limitation laws,’’ 
which were fostered by leading real estate owning interests, and were ac- 
tually adopted in a number of states. Proponents of this type of limitation 
argued that real estate was paying too much tax, and that the time had 
come, when many people were losing their homes because of non-payment 
of taxes, to take some drastic action. The result was the proposal of consth 
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tutional amendments in a number of states fixing the total property tax for 
all purposes at not over 2 per cent of the value, or per cent, or even i 
per cent. These amendments took no account of differences in local services, 
costs, or customs, nor did they provide any alternative sources of revenue 
for the local units. By such provisions taxes were in some communities cut 
to one-half or even less than half of what they had previously been. Some 
cities had to lay off their police and fire forces for considerable periods of 
time, until substitute revenues could be found. Municipal credit was seri- 
ously impaired, the local revenue system lost its flexibility, and in some cases 
revenues had to be obtained from equally undesirable taxes, such as the re- 
tail sales tax.^’' 

The acute financial illness of local governments throughout most of the 
country is not entirely the result of legislation such as that described. There 
has been extravagance in many places ; and the inability of taxpayers to pay 
any tax for several years in some communities put the local treasuries “into 
the red” and kept them there for a long time. Tax delinquency was and 
still is a serious evil, but even this was partly the result of unwise legislation. 
To a large extent, the financial straits of local governments are the result 
of state legislation : first in forcing local units to rely almost entirely on the 
property tax, second in cutting down the list of properties that may be taxed, 
and finally in setting drastic upper limits to the rate of taxation that may 
be imposed. Although local governments are permitted to levy some other 
taxes, these do not as a rule yield more than 10 per cent of tax revenues, or 
about 7 per cent of all revenues. 

ACTUAL TAX SYSTEMS 

Under their legal powers and limitations, national, state, and local govern- 
ments have worked out distinctive tax systems. 

National Revenue Systems: Old and New. The national government 
prior to 1913 operated under what might- be called the old revenue system. 
The government establishment was relatively small, and the total budget in 
1912 was less than $700,000,000. How was this revenue raised? $311,000,- 
000 came from import duties, $293,000,000 from excise taxes, mostly on 
liquor and tobacco, so that these two together accounted for nearly 90 per 
cent of the total. Miscellaneous receipts, minor taxes, and land sales ac- 
counted for the rest. Gould anything have been simpler ? 

Since 1913, and particularly since the first World War, there has been 
almost a revolution in our national finances. In the first place, national gov- 

See Glen Leet and Robert M. Paige (eds.) , Property Tax Limitation Laws, Public 
Admin. Service no. 36, 1934, and A. M. Hillhouse and R. B. Welch, Tax Limits Ap- 
praised, Public Admin. Service no. 55, 1937. 
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eminent revenues and expenditures have increased tremendously. In World 
War I expenditures were staggering, over $31,000,000,000 in two years, and 
in only one year after that war was the national expenditure squeezed 
under the $3,000,000,000 mark, and that was in 1927 under President 
Coolidge. Revenue did not keep pace with expenditures, but it averaged 
over $4,000,000,000 a year from 1918 to 1940, more than four times as much 
as before the war, not counting the social security taxes of recent years. In 
the second place, income taxes collected from both individuals and corpo- 
rations rose to first place among the national revenues. From 1918 until 
the depression they averaged about $2,000,000,000 a year, and even during 
the depression they continued to run the combined customs and excise taxes 
a close race. Third, the inheritance, or estate tax, the gasoline tax, taxes 
on manufactures, on admissions, on legal documents, as well as the recent 
payroll or social security taxes, were added to the list, and some of them 
are yielding very well. Finally, the tax system, instead of being the stable 
thing that it was for many years prior to 1913, has been more or less in 
flux, especially during war and depression periods, as Congress has sought 
new solutions for the stupendous tax problem. 

But if World War I upset all previous national records for spending and 
revenue raising, World War II shattered even those records. There were 
several years in which expenditures ran at about $90,000,000,000 and tax 
revenues at about $45,000,000,000, or 50 per cent of the total. The national 
debt skyrocketed to about 275 billions in 1945 and will probably go higher 
before it begins to recede. 

Old and New State Tax Systems. The States, which prior to about 
1900 relied almost entirely on the general property tax for the bulk of their 
revenues, have also since about that time been diversifying their revenue 
systems. A few of them, realizing that the property tax was burdensome, 
unscientific and unpopular, went so far as to abolish the state tax on prop- 
erty for the general revenue purposes of the state, and put in place of it a 
considerable number of new taxes mentioned below. This diversified the 
state tax system considerably, and left property to be taxed by local units, 
but resulted also in a number of places in taking certain kinds of property 
off the local tax rolls in order that the state might tax the owners of it in 
different ways. This was called the '^separation of sources” of revenue, and 
California, New York, and other states went rather far along this road. 
Other states, without completely separating sources, moved in the same 
direction by establishing new taxes for state purposes, and reducing their 
demands as much as possible on the property taxpayer. 

Local Units and Property Tax. Local governments, though getting 
more and more revenue from non-tax sources (state aid, earnings of enter- 
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prises, and earnings of general departments), continue to get most of their 
total revenue, and nearly all their tax revenue, from the general property 
tax. Right up to the war about go per cent of all local tax revenues came 
from taxes of this type. Special assessments, licenses, and permit taxes 
accounted for most of the rest. 

In 1941 all units of American government collected about seventeen billion 
dollars in taxes, or over a sixth of the total national income that year. Of 
this amount the national government collected nearly eight billions, local 
units nearly five billions, and the states nearly four billions. Property taxes 
alone yielded almost five billions, and most of this amount went to local 
governments. Next in yield were personal and corporate income taxes, with 
over three billions yield, most of which went into the national treasury. 

TAX LEGISLATION AND ADMINISTRATION 

The Enactment o£ Tax Laws. Taxes may be established only by law. 
National taxes are authorized by Congress in the form of either acts or joint 
resolutions. State and local taxes are enacted by the state legislatures, al- 
though some city councils have power to enact some local tax legislation by 
ordinances. In the national government, “All bills for raising a revenue shall 
originate in the House of Representatives ; but the Senate may propose or 
concur with amendments as on other bills.” This gives the House and its 
Ways and Means Committee priority in the consideration of new tax pro- 
grams and measures. Nevertheless the Senate has made full use of its power 
to “propose or concur with amendments,” and has in most cases after the 
House passage of an important tariff or other tax bill assumed the right to 
take it apart and reconstruct it, or even to insert an entirely different meas- 
ure drawn by its powerful Finance Committee. Most of the states have 
much the same rule and practice. Broadly speaking, there is no class of 
measures before Congress and state legislatures that arouses as much public 
interest and as earnest lobb3dng and wire-pulling as do tariff, taxation, and 
revenue bills. 

Taxes of Fixed and Changing Rates. Tax laws are, in general, of two 
kinds : those that provide standing rates of taxation and that are little 
changed from year to year, and those that are subject to an annual or at 
least a frequent change in rates. The revenues that taxes of the former 
type bring in each year vary with the ups and downs of the business, privi- 
lege, or activity taxed. Inheritance taxes, for example, yield much or little, 
according to the number and value of estates probated during the year. The 
tariff produces more or less, according to the amount and value of imports. 
The yields of these taxes can be only roughly estimated in advance, yet 

U. S. Const., Art. I, sec. VII, par. i. 
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estimates must be made in order to determine how much must be raised 
from other sources. 

Every government needs one or more important taxes of the second type, 
the rates of which can be changed from year to year in order to bring in 
more or less, and to enable the government to balance its budget. The gen • 
eral property tax is one of the best from this point of view. Except in seri- 
ous depressions the yield from this tax is highly stable, and it can be calcu* 
lated in advance with a considerable degree of accuracy. Furthermore, th^ 
total yield is usually large enough to make a real difference in the budget. 
Local governments, whatever their other grievances against the financial re- 
strictions put upon them, have been fortunate to have the general property 
tax as their main source of revenue. 

Great Britain uses the income tax as the principal flexible tax for budget- 
balancing purposes, shifting the rates up or down according to expected 
needs. Congress has not worked as hard to get an exact balance of the 
budget each year, and has not developed the practice of changing income tax 
rates annually. Most of the states use the general property tax as the vari- 
able item in their revenue systems. With both local and state governments 
making this use of the general property tax, the payers of that tax have this 
real grievance: that in times of depression, when other taxes are bringing 
in less than normally, and when the incomes of most people are seriously re- 
duced, both state and local governments increase the property tax rates. 
This is a factor in making many persons tax delinquent at such times. 

National Tax-Collecting Agencies. The principal agencies of the na- 
tional government for the administration of tax laws are the following: 

1. Department of the Treasury 

(a) Bureau of Internal Revenue 

(b) Bureau of Customs 

2. United States Customs Court 

3. Court of Customs and Patent Appeals 

4. The Tax Court of the United States 

5. Court of Claims. 

The Bureau of Internal Revenue is headed by a Commissioner of Internal 
Revenue, and the work is subdivided among an Income Tax Unit, an Al- 
cohol Tax Unit, and a Miscellaneous Tax Unit, with various supporting 
agencies. The regular staff includes over 20,000 officers and employees, of 
whom four-fifths are in the field service, scattered among the various local 
offices in the states and territories. This, the largest tax-collecting organiza- 
tion in the United States, is responsible for the collection of all the internal 

See U, S. Government Mmml for latest changes. 
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taxes of the national government. The Bureau of the Customs is also under 
a commissioner. It has a staff of nearly 9,000 officers and employees, of 
whom also about 80 per cent are in the field service, stationed in the various 
^^ports of entry” where dutiable goods are brought in and appraised for pay- 
ment of duties, and where the money is actually paid. 

In both bureaus the bulk of the work is done by a permanent staff whose 
members have been selected and appointed under the merit system. Bureau 
heads, the chief customs officers at the principal ports, and the chief internal 
revenue officers in each state, however, are non-career men, appointed from 
the dominant party by the President with the advice and consent of the 
Senate. Whatever political advantage this may give the majority party, it 
certainly is not conducive to better tax administration or to economical 
service. 

Appeals in Tax Cases. Decisions on tax matters — assessments, classifi- 
cation of imported goods, amounts of tax to be paid — are made in the first 
instance by the field officers, and ultimately by the heads of the bureaus at 
Washington. From such decisions there can be appeals. In the case of the 
tariff, the first appeal is to the Customs Court. This court consists of nine 
judges in all, holding during good behavior, and receiving salaries of $10,000 
a year. If either the importer or the government is not satisfied with the 
decision of this court, an appeal may be taken to the Court of Customs and 
Patent Appeals. This court has five judges in all, serving during good be- 
havior, and receiving $12,500 in annual salary. Its decisions are practically 
final. The Tax Court of the United States handles internal revenue cases. 
This is also a sort of administrative court. It is composed of sixteen judges, 
appointed for overlapping terms of 12 years each, and paid $10,000 a year. 
The income-taxpayer, for example, can appeal from decisions of the Bureau 
of Internal Revenue to this board and get a decision as to how much tax 
he must pay. Appeals can be taken from this board to the Circuit Courts 
of Appeal, and may ultimately reach the Supreme Court, When an indi- 
vidual or corporation has overpaid taxes, the plea to have the amount of the 
overpa3anent returned goes to the administrative officers in charge of col- 
lections, or to the Tax Court of the United States, or to the Court of Claims, 
or other federal court. 

Tax-Law-Enforcing Agencies. The collection agencies and the courts 
that administer the national tax laws are supported by a number of other 
agencies both within and outside of the Treasury Department. Among the 
important functions to be performed is that of detecting and arresting vio- 
lators of the tax laws. This function, in its various phases, is assigned to 
the Coast Guard and the Customs Agency Service, both being concerned 
with smuggling, while the latter also investigates cases of undervaluation 
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and false invoicing ; the Intelligence Unit, and the enforcement division of 
the Alcohol Tax Unit, both in the Internal Revenue Bureau, concerned with 
evasions and violations of the alcohol tax laws ; the Bureau of Narcotics ; 
and other agencies in the Treasury Department. The Federal Bureau of 
Investigation in the Department of Justice also concerns itself with income- 
tax evaders. Thus there is a complicated set of law-enforcing agencies con- 
nected with tax-law administration. Where the laws have been knowingly 
and deliberately violated, conviction will result in imprisonment, or fine, or 
both. Where the case is only one of mistake or oversight, it is customary 
to recover the unpaid tax with penalties in the form of interest. 

Local Depositaries, Since taxes are collected in all important centers 
throughout the country, it is necessary to have them deposited to the credit 
of the government in the various depositaries of government funds that have 
been approved by the Treasury Department. These include the Federal 
Reserve Banks, Federal Land Banks, approved national banks, and certain 
others, including some abroad. The depositaries are responsible for the safe- 
keeping of the funds, and for transferring them on call, or for checking them 
out, as the case may be. 

Tax-Collecting Organization of States. In the national government 
practically all the tax-collecting activities as well as the related enforcement 
activities, are centered in one department, that of the Treasury. Such is not 
the case in all the states. While there is one treasury in each state, the col- 
lection of property taxes for the state rests to a considerable extent with 
county and other local authorities, while the duty of collecting the central- 
ized taxes are variously vested in the state tax commission, the secretary 
of state, the attorney general, the auditor, and other officers. One office will 
collect the income tax, another the motor vehicle or gasoline tax, and so on. 

State Tax Officials. The majority of the states have, as a rule, the fol- 
lowing principal authorities for tax administration : 

1. The siaie treasurer, an elective officer, is responsible for receiving the 
funds collected by various state departments, for placing them in properly 
approved state depositaries, for keeping the cash accounts according to the 
various funds established by law, and for paying out money when authorized 
by legislation and the signature of the auditor or controller. 

2. The state auditor or controller, also an elective officer, keeps the con- 
trolling accounts of the state, and checks the books of the treasurer and 
other officers responsible for handling any funds for the state. He is respon- 
sible for seeing to it that the funds collected are actually deposited to the 
state's credit. 

3. The tax commission, or similar authority of the state, is charged with 
the supervision of the administration of various tax laws of the state, and 
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with review of assessments, as well as with the making of some assessments 
in the first instance. This body usually consists of three or more members 
appointed by the governor with the consent of the senate. 

4. Various other state departments, such as highways, agriculture, the 
secretary of state, and the attorney general, also have various duties con- 
nected with the administration of state tax laws. 

5. Locally elected officers, such as the county treasurer, and county 
clerk or auditor, also are responsible for certain phases of state tax law 
administration. 

Local Tax Administration. Counties have principally elective officers 
to perform their tax-administering functions : the county treasurer, and the 
county clerk or auditor, whose functions may be compared with those of the 
state officers of similar title; the county assessor, usually appointed, who 
is responsible for the assessment of property for taxation in states where a 
more local assessment has been abandoned ; and the board of county com- 
missioners, who serve as a board of review of assessments. In a number of 
states the county treasurer is the principal collector of taxes, including the 
property tax for the county, for the state, and for the cities, villages, towns, 
and school districts in the county. This centralization of the collecting func- 
tion has been found to work very well. 

In a number of states, however, the assessment of property for taxation 
is still left to the townships, towns, villages, and cities, while some states 
even have local collectors of taxes in these small units. These local assessors 
are elected by vote of the people in the smallest units, they give but a few 
days or weeks to the work each year, they are subject to the political pres- 
sures in their communities, and their work leaves much to be desired. In- 
equalities in assessments between different individuals, between classes of 
property, between residents and non-residents, and between township and 
township are almost inevitable. Through a system of state supervision, 
Wisconsin has been able to make a fairly good success of local assessment, 
but there also it is necessary to have an elaborate system of equalization, as 
well as frequent recourse to the courts by property owners, to approach a 
just result. Usually, where this localized system of assessment prevails, the 
assessments made by the local assessor are reviewed by the town board or 
village or city council on certain fixed days each year. Later comes a county 
review, and then equalization for the entire state. No matter who does the 
assessing, of course, some such system of review and equalization is needed. 

THE GENERAL PROPERTY TAX 

Some of the governmental and administrative problems in taxation can be 
illustrated by the property tax and the income tax* The property tax, or 
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general property tax, is a tax levied on owners in proportion to the value of 
the property they own in the taxing district. There will be property in land, 
buildings, and improvements (real estate)^ and in personal effects or mov- 
ables such as (a) stocks of goods and materials, machinery, livestock, house- 
hold "goods, clothing, jewelry, etc., generally called “tangibles,’’ and (b) 
bonds, stocks, mortgages, royalty contracts, notes, bills receivable, and other 
items, called “intangibles.” Actual cash on hand would probably be con- 
sidered a tangible, whereas that on deposit would be an intangible, although 
rules on this will differ. Real property usually far outvalues personal prop- 
erty on the assessors’ books, largely because it cannot be concealed. The 
broad theory of the general property tax is that a man should pay taxes in 
proportion to the goods that he owns. Therefore everything should be added 
together, for each owner, and he should pay on what he owns at the same 
rate as other owners — so many cents or mills (tenths of a cent) on each dol- 
lar of valuation. The assessment, or the determination of the value, is then 
a very important factor in determining what every man shall pay. A fair 
assessment is basic to tax justice. The procedure necessary to make this tax 
work may then start with assessment. . 

1. Assessments. The listing of taxable property, and the determination 
of its value, takes place either annually, or at other intervals. A new 
assessment list is usually made up every year or two in each taxing district, 
so that buildings burned down, new ones erected, and so on, will be properly 
entered. The assessor is supposed to go around to see every parcel of real 
estate at each assessment, and either then or at a different time he must 
also assess personal effects. In some states property is classified by law, and 
each class (farm land, city real estate, household goods, etc.) pays on a dif- 
ferent percentage of full valuation. 

2. Review o£ Assessments, Following the assessment comes local re- 
view, with published notice and the right given to any taxpayer to come in to 
protest against the valuation put on his property. The local board of review 
(town board, village council, and so on) has the power to make reasonable 
changes within the law. In cities this function of review is an exceedingly 
important one. Assessment and review can, indeed, correct serious inequali- 
ties, or else be made the means of a great deal of political favoritism and 
equally of political persecution. Local review may be followed then by 
county review, and it in turn by state review and equalization. Finally out 
of this process comes the determination of the taxable valuation (a) of each 
parcel of property subject to tax, and (b) of all the taxable property in 
each taxing unit— state, county, city, and so on down. 

3. Determination o£ Amount of Tax Levy. The budget-making au- 
thority in each taxing unit must next decide how much money it needs to 
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raise from the property tax for the coming year. This is done by determin- 
ing (a) the total amount of money it needs to spend, (b) the amount of 
money it is fairly sure to get from other sources, such as state aid, miscel- 
laneous taxes and licenses, and earnings ; and by then subtracting (b) from 
(a) leaving (c), the amount that must come from the property tax if the 
budget for the year is to be balanced. Thus in each community the property 
tax is raised or lowered annually according to needs, but the local authori- 
ties have to stay within the legal limits as to the total amount or rate of 
tax that they may levy. 

4. Tax Rate and Levy. Knowing the assessed value of the taxable prop- 
erty, and the amount to be raised by the tax, a division of the latter by 
the former is made, to get the rate of the tax. If the assessed valuation of 
a school district is $1,000,000, and the district needs to raise $20,000 from 
the tax, the rate is $20 per $1,000, $2 per $100, or 2 per cent, also called 20 
mills. The local tax-levying body — school board, city council, and so on — 
then adopts an ordinance or resolution levying this amount or rate of tax 
for the coming year. 

5. Calculation of Tax Bills. Next it is necessary to “extend” the tax 
levy, or in other words to calculate the amount of the tax to be collected 
from each parcel of assessed and taxable property. Now there will be a 
number of overlapping units of government taxing the same property ; the 
state, the county, and the smaller units within the county. Except where 
local units are permitted to collect their own taxes, it is the custom gen- 
erally to add up the rates of the state tax levies, the county levies, and 
the other levies in each place. If in a particular place the state rate is 
3 mills, the county rate 5 mills, the city, village, or town rate is 12 mills and 
the school district rate is 20 mills, the combined rate applicable in that city 
is 40 mills, or 4 cents on each dollar of valuation. On a full valuation basis 
this would be a very high rate of taxation. Given this combined rate, then, 
the county treasurer, or other official, figures out the tax to be paid by each 
parcel of property that is taxable. A house and lot assessed at $4,000 would 
at this rate pay $160 tax that year. Personal effects in the same house 
assessed at $500 would pay $20. These several figures for each taxable 
property would then be extended on the tax lists against the particular 
property. 

6. Tax Payment and Collection. Tax bills may be mailed out, or the 
taxpayer may be expected to come into the proper office to find out how 
much his tax is. As a rule it is best to mail out the tax bills. Otherwise 
the burden of finding out what the tax is is on the taxpayer. He comes to 
the county seat, finds out what the amount of his tax is, and pays it on the 
spot, or waits for the last day on which the tax can be paid without penalty. 
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Because many individuals find it hard to accumulate enough money to pa} 
the annual tax all at once, various states permit semi-aniiiial or other in- 
stallment payments of parts of the tax. Collection is, then, normal!} a 

simple step in the process. The county treasurer, or some city or to'wn 
official, receives the money and gives a receipt. Duplicate forms are used 
so that the county auditor or clerk can audit the amounts received. 

7. Tax Delinquency and Tax Sales. If a person fails to pay his real 
estate tax by the due date, he becomes “tax delinquent.” Penalties and 
interest then begin to pile up. If he pays the tax with penalties and interest 
within a certain number of days, all is well. Otherwise there is a “tax 
sale,” which means that persons with money to invest pay the taxes, and 
receive certificates entitling them to a return of their money with a good 
rate of interest if the property owner later decides to pay. If the owner 
does not come forward to pay the taxes within a certain period of redemp- 
tion, title to the property is turned over in a legal proceeding to the owmer 
of the tax title. The sanction that stands behind property taxes is, then, 
the danger that one will lose his property if he fails to pay. 

THE INCOME TAX 

Besides the national income tax, there are state income taxes in over 
half the states. The national government, and each state, administers it.s 
own tax. Administration is centralized, but there are taxing districts set 
up in each state, with officers for assessing and collecting the state income 
tax, and a separate set of districts, each with its body of officers, to admin- 
ister the national income tax law. Income tax blanks are rather widely 
distributed by mail and in other ways, to potential taxpayers, and each 
individual or corporate income receiver is required by law to make out a 
return according to instructions. He is entitled to go to the local tax officer 
for advice and help, or to write in, or even to employ an income tax special- 
ist, but essentially he assesses himself. The plan of payroll deductions or 
collection at the source has simplified the task of many taxpayers. 

In making out his return the taxpayer must show the amounts of income 
he has received from various sources during the year, excluding or show- 
ing separately the income that is exempt from taxation, what the total 
income is, what deductions he is permitted by law on account of dependents, 
business losses, and other deductible items, what his net taxable income 
is, and finally what is the amount of the tax that he should pay at the pub- 
lished rates. In many cases all he does then is to make an affidavit as to 
the accuracy of his return, and mail it together with a check for the proper 
amount to the local income tax office. This office makes a preliminary audit 
or examination of the retunj, and if it seems correct, deposits the check 
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to the account of the government. If there is doubt as to the return, the 
taxpayer must be notified to come to give further explanations and to cor- 
rect his return. It is the practice, also, for the income tax authorities to 
audit or examine returns again, even years later, and if error is found, to 
send a supplementary bill for the shortage in the tax. Overpayments are 
also very frequent, and arrangements are made for paying back the surplus. 

CONFLICTING AND DUPLICATING TAXES 

The inability of the national government to get along with the older 
revenues alone — the customs and the excises on tobacco and liquor — and 
the corresponding inability of the state governments to rely upon the prop- 
erty tax as a chief revenue source, led both national and state governments 
to search out new taxes, new sources of revenue. The inevitable result was 
that as each looked out for its own new sources without considering the 
other, there came to be a number of conflicting and duplicating taxes — on 
incomes, gasoline, liquor, tobacco, and other subjects of taxation. There 
is considerable duplication, too, between state and local tax authorities, 
although this does not seem as serious, since the state legislature can make 
the necessary regulations to avoid the most serious effects of such duplica- 
tion. There is also another problem, and that is that two or more states 
may, from different points of view, tax the same inheritance, or income, or 
movable property. Real property, as a rule, is taxable only in the state 
where it is located. But if a corporation in State A mines coal, all of which 
is sold in States B and C, so that it has no income except from sales in B 
and C, State A might nevertheless tax its full income because the corpora- 
tion is located in it, while States B and C could reach the same income, or 
parts of it, and duplicate the tax. 

Possible Remedies for Conflicting Taxation. In recent years, both 
Congress and the state legislatures have begun to give serious consideratiop 
to the problem of conflicting taxation, and it is likely that in the near future 
such changes will be made as will result in a more integrated and in some 
respects simpler tax system.^® The following are some of the things that 
can be done. 

1. The national government alone might collect certain taxes, with state 

consent, and return to each state a fixed proportion of the tax raised within 
that state. This would be an easy solution for the state, but would tie its 
hands to some extent. - ^ ^ ^ ^ ^ 

2. The national government might provide in its tax law for high, uni- 
form rates of taxation, but permit taxpayers a credit of the amount of tax 
paid to the state under a complementary law, as a means of reducing their 

See Conflictini Tcaation, died m xeieTences. 
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federal tax. In effect this is the situation in inheritance taxation, where a 
credit of up to 8o per cent of the national tax is allowed for the payment 
of the state tax. One cannot today move from one state to another in hope 
of escaping inheritance taxation, since the national rates are the same 
everywhere, and any state that has no inheritance tax law is simply losing a 
certain amount of revenue without relieving its taxpayers at all. 

3. There can, alternatively, be cooperative federal and state consideration 
of tax problems, with mutual give and take in the enactment of tax sched- 
ules, and this may even be accompanied by cooperative administration of 
the laws, so as to reduce somewhat the expense of administration. This 
could be done, for example, in the case of income taxation. 

4. Another solution might be to have a separation of sources, so that the 
national government would tax only certain things, the states certain others. 
This is of doubtful wisdom. It has been tried in state and local governments 
to some extent, but has not been a signal success, although some states con- 
tinue it to this day. 

5. If the national government continues to expand its taxation at the 
expense of the states, increased federal aid to the states may be necessary. 

THE PROBLEM OF TAX EXEMPTION 

The increased needs of national, state, and local governments for revenue 
have raised anew the problem of tax exemption. The total amounts of tax- 
exempt property and tax-exempt income are staggering, and there .are many 
taxpayers who feel that their own burdens would be lightened considerably 
if most or all exemptions were eliminated. Among others, there are the fol- 
lowing large blocks or aggregates of property and income that are now partly 
or wholly tax exempt. 

1. Land and buildings of the national government, exempt from all state 
and local taxation. 

2. Lands and buildings of the states exempt from local taxation, and 
considerable amounts of land and improvements owned by some local gov- 
ernments within the areas of other local units, and also exempt. 

3. Churches, privately owned schools, and charitable institutions with 
combined values probably running into the billions of dollars for the whole 
United States, are exempt as a rule from state and local taxes. Some pri- 
vate schools also own great endowments, and even own rented buildings 
here and there, which are tax exempt. 

4. The billions of dollars invested in national government bonds are 
exempt from taxation as property by any government in the United States, 
and the income from them is also exempt. 

5. State and local government bonds are also exempt from taxation by 
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the national government, and usually are exempt also from state and local 
taxation within the state in which they are issued. While the federal bonds 
outstanding amount to over 275 billion dollars, state and local bonds are 
about 18 billions. 

What would happen if attempts were made to tax the bonds issued here-‘ 
after by national, state, and local governments? No doubt there would 
have to be some increase in the rates of interest paid, partly or wholly 
offsetting the gain from taxation. Taxation by the national government 
of state and local salaries and by state and local government of national 
government salaries has already begun without seriously upsetting central- 
local relations. How much revenue is being obtained is not yet certain, 
but it is probably not a large part of the total income tax, either state or 
national. 
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I F the money raised for public purposes is to be put to beneficial uses, 
there must be careful planning of expenditures, legal authorization to 
spend the money, and actual expenditures for the authorized purposes. 
Along with and following these steps come accounting and audit, to keep 
record of what has been raised and spent, and to assure the public that there 
has been honest, legal and efficient handling and use of the funds. 

Constitutional Provisions. As a rule the state and national constitu- 
tions make very brief and inadequate provisions on expenditures, appro- 
priations, and accounts. Thus in the national Constitution there are only 
the following directly pertinent provisions : 

No money shall be drawn from the Treasury but in consequence of appropria- 
tions made by law; and a regular statement and account of the receipts and 
expenditures of all public money shall be published from time to time, [and] The 
Congress shall have power . . . to raise and support armies, but no appropria- 
tion of money to that use shall be for a longer term than two years.^ 

In both these provisions, the term “appropriations” is used. An appro- 
priation may be defined as a legal authorization for expenditure from the 
public treasury. It is usually embodied in a law or resolution passed by the 
legislative body. Hence the latest laws published by Congress and the 
state legislatures must be consulted to find out what public money may be 
legally expended, and for what purposes. A number of the state constitu- 
tions make no more provision on this important subject than the first one 
quoted from the national Constitution. Certain others add provisions like 
the following: (i) That appropriation bills shall deal only with appropria- 
tions, and shall not include any other legislation whatsoever. (2) That 
the governor shall have the power to veto items in appropriation bills, which 
then go back to the legislature for separate action, while the approved por- 
tion of the bill goes into effect. (3) That special or unusual appropria- 
tions shall require a higher majority than ordinary legislation (a few 
cases). (4) That appropriations shall be limited as to time, and shall 
expire within a short time after the next legislature convenes. (5) A num- 
ber of states have also, in recent years, incorporated in their constitutions 
definite provisions for the enactment of state budgets. 

^ U. S. Const, Art. I, sec. IX, par. 7; sec. VIII, par. 12. 
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No Early Budget System. The American people had the good for- 
tune, or misfortune, during most of the nineteenth century of having ample 
natural resources, great energy, and self-confidence, coupled with a certain 
contempt for politics and administration. Public functions were so few 
and inexpensive, and the public revenues so ample, that the government, 
and especially the national government, faced at times the problem of 
what to do with the surplus, not what to do about meeting a deficit. As 
a result, there was much laxity and carelessness in the handling of public 
finances. One evidence of this was the failure to develop a definite budget 
system, and to bring the annual revenues and expenditures into regular 
. balance.^ 

Appropriation Bills in Congress. The early practices of Congress in 
the handling of appropriations were better than some that developed later. 
In the decades before the Civil War it was the custom to have one com- 
mittee in each house handle both revenue and appropriation bills, a prac- 
tice that centered the responsibility and made possible a regular considera- 
tion of the problem of budget balancing. In 1865 the House, which initiated 
both kinds of bills as a rule, separated the committee into two, one for 
revenue (ways and means), the other for appropriations. This did not 
satisfy some elements in the House who wanted more liberal appropriations 
for certain services, and twenty years later the House had eight different 
committees dealing with appropriation bills, with no common machinery 
for bringing their proposals into harmony. Some were economical to the 
point of stinginess, while others proposed expenditures with great liberality. 

Several other abuses also developed. On the one hand, certain depart- 
ments, backed up by friendly appropriations committees, developed the 
practice of spending more than was appropriated, and then when Congress 
met again, before the fiscal year was up, they came in with requests for 
“deficiency appropriations,” which were usually allowed. The members of 
Congress, recognizing the fact that the President was unlikely to veto ap- 
propriation bills, also developed the practice of attaching legislation other- 
wise distasteful to the President, in the form of added sections or “riders” 
to appropriation bills. This prevented vetoes and clear-cut votes on the 
riders by themselves. 

Appropriations by States. In the states much the same abuses devel- 
oped, but there were attempts to improve appropriations practices by con- 
stitutional amendments. Provisions that limit the contents of appropriation 
bills strictly to the subject of appropriations, thus preventing legislative 
riders, are a case in point. Likewise, grants of power to the governor to 

2 See H. J. Ford, The Cost of Our National Government: A Study in Political 
Pathology. 
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veto items in appropriation bills made it possible for governors in such 
states to eliminate obnoxious appropriations, and to compel the legislators, 
if they wanted to pass them, to vote separately and distinctly upon them. 

Executive Leadership Lacking. During the entire period down to the 
first World War, it was not expected that the President or the governors 
would assume responsibility for financial proposals, and there was no provi- 
sion for giving these executives any help to enable them to make a study of 
budget problems each year. It was assumed, apparently, that the planning 
of revenues and expenditures was entirely a matter for the legislature. There 
was nothing in those days comparable to an “executive budget.” The near- 
est thing to it was a compilation of requests from the departments and inde- 
pendent agencies, brought together by the Secretary of the Treasury, and 
presented to the members of Congress as a “Book of Estimates.” The esti- 
mates dealt only with proposed expenditures, and even these had not been 
studied and harmonized by any central authority. 

Budget Reform Movement. The movement to establish definite budget 
systems in national, state, and local governments in the United States devel- 
oped after 1900. It came as a part of the general progressive movement 
for making government more systematic and efficient. Students like Pro- 
fessors Charles A. Beard, Frederick A. Cleveland, and W. F. Willoughby 
joined hands with practical politicians and administrators in promoting it. 
Presently a number of cities and states had established budget systems by 
law or charter, and in 1920-21 the movement reached the national govern- 
ment. Tremendous wartime expenditures and revenues, and the feeling 
that there had been much waste in the conduct of the war, helped to advance 
the cause. A Republican Congress in 1920 enacted a Budget and Account- 
ing Act which President Wilson vetoed on the ground that the provisions 
in it for the Comptroller General were unconstitutional. Re-enacted in 1921, 
and signed by President Harding, the act is still in effect.® 

PUBLIC BUDGETING 

Budget procedure may be thought of as the entire series of steps from 
the first estimates as to eiqpenditures and revenues for the fiscal year or 
biennium, through the general planning and legislative stage, the enactment 
of the appropriation and revenue measures, and the enforcement of these 
measures by financial and accounting officers. The preliminary budget esti- 
mates qx& those prepared by the several administrative agencies that spend 
money while the budget estimates are those embodied in the book that 
is laid before the legislative body by the budget-planning agency. The 
budget proper consists of the entire enacted program of work, expenditure, 

® See Code 0/ Law 0/ iAe 17 . S., Title 31, ch. I. . 
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revenues, and borrowing for the period under consideration ; it includes 
appropriation acts, revenue acts, borrowing measures, and incidental legis- 
lation to make them effective. 

Steps in Financial Procedure. From the procedural point of view, 
budget making and budget enforcement in the national government, as well 
as in state and local governments, are a cycle or series of closely related 
steps. For the national government the fiscal year begins on July ist and 
ends the next June 30th. The fiscal year 1941 was that which ended on June 
30th of that year. Many states and cities also follow this practice, but 
others use the calendar year as the fiscal year. 

The major steps in the annual cycle are as follows: (i) The preparation 
of the estimates of expenditure and revenue for the coming year. (2) The 
submission of these to the legislative branch, and the enactment by it of 
the appropriation acts, revenue measures and any necessary laws to permit 
borrowing. (3) The collection and deposit of moneys under the revenue 
acts, a step discussed briefly in the preceding chapter. (4) The adminis- 
trative authorization and control of expenditures before they are made, or 
while they are being made. (5) The actual expenditure of the money — 
for salaries, supplies, contractual services, etc. (6) Accounting and audit- 
ing, covering all financial transactions. These several operations are con- 
tinuous and overlapping. In the national government there is one agency, 
the Bureau of the Budget, for the preparation of the estimates, for the 
general planning of expenditure, and for certain phases of control. Separate 
agencies under the Treasury Department collect the revenues. Finally a 
third agency, the General Accounting Office, under the Comptroller Gen- 
eral, has charge of auditing and accounting operations, to see to it that 
expenditures are legal and proper, and that every dollar is accounted for. 
There are subordinate accounting operations, of course, in each department 
and agency that spends money, and particularly in the Treasury Depart- 
ment. This division of functions among three separate agencies is gen- 
erally considered to be wise, but there are differences of opinion as to the 
proper relations of the three. 

National Bureau of the Budget. The Budget and Accounting Act of 
1921 created the Bureau of the Budget and the General Accounting Office. 
The Bureau of the Budget is attached directly to the Executive Office of the 
President. It is headed by a Director, who has an assistant director and 
various other assistants, investigators, and clerks, to the number of several 
hundreds. The Bureau has a number of duties relating to the improvement 
of administrative management in the whole national administration, im- 
proving statistical services, harmonizing legislative proposals, drawing up 
executive orders, and enforcing as well as planning the annual budget. Even 
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before the current fiscal year has ended, the bureau is looking ahead to the 
fiscal year that is to begin more than a year hence. Standard forms are 
sent out by the bureau to all departments and other spending agencies 
during the summer, and these are returned to the bureau in the course of 
time with the estimates of proposed expenditure for the year beginning July 
ist the next summer. Each department and other spending agency has one 
officer, designated as its budget officer, to prepare the departmental esti- 
mates and explain them to the Bureau of the Budget and the committees 
of Congress, and to promote departmental efficiency. During the late sum- 
mer and fall the staff of the bureau goes over the proposed expenditures, 
and holds hearings for each of the departments and spending agencies in 
turn, so as to get as much information as possible about needs. The 
Director, being in frequent touch with the President, knows what general 
policy he wants followed with respect to expenditures. Expenditure pro- 
posals are reduced or modified accordingly. Presently, out of all the in- 
vestigations and hearings, there emerges a tentative budget which, in due 
time, the Director, in consultation with the President, puts together into 
one plan for government expenditures for the year to come. The whole 
document, rather fully itemized by departments, bureaus, and divisions, is 
printed in one book, entitled The Bridget of the United States Government 
for the Fiscal Year Ending June 30, — — , for submission to Congress when 
it convenes in January. With the proposed budget goes also a message 
from the President briefly explaining the financial situation of the govern- 
ment, and outlining proposals for expenditure. As a rule, specific proposals 
for new revenues are not included, but suggestions are made in general as 
to needs. 

Financial Committees o£ Congress. To conform to the new budget 
procedure, the houses of Congress have now each just one committee on 
appropriations. The House committee, consisting of 35 members, has entire 
authority over appropriations measures in the House. In the Senate, “all 
general appropriation bills shall be referred to the Committee on Appro- 
priations,” but provision is made for adding three members of each of sev- 
eral other important committees (Agriculture and Forestry, Post Office, 
Military Affairs, Naval Affairs, Foreign Relations, etc.) to the Appropria- 
tions Committee, ex officio, when appropriations concerning their special 
fields are being considered. The Appropriations Committee itself consists 
of 24 members. As a result of these changes, Congress now has four princi- 
pal committees on financial matters: two for revenue and two for appro- 
priations. The same is true in practically all state legislatures as well, al- 
though in a few there are joint committees of the two houses, one for 
revenue and one for appropriations. It is through the consultations of the 
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chairmen of these committees that some co-ordination of revenues and 
appropriations is achieved. 

The Budget and Accounting Act forbids heads of departments and other 
officers to present directly to Congress any proposals for appropriations not 
included in the budget proposals, but this does not prevent the presence of 
such officials at the hearings held by the appropriations committees. At 
such hearings, and they are of great importance, the Director of the Budget 
or some principal assistant, the budget officer of the department, the head 
of the department, and others with special knowledge of needs and re- 
quests, are usually present. Each department is taken in its turn, and as 
the House committee, which acts first, goes through page after page of the 
budget proposals, some reductions are usually made. On the basis of the 
figures thus arrived at, appropriations bills are prepared and enacted as 
laws. Of these there were some ten to a dozen or fifteen each session, in- 
cluding emergency and deficiency appropriations. They generally go into 
great detail, listing the exact salaries of many important officers (depart- 
ment and bureau heads, ambassadors, ministers, etc.), the amounts allowed 
for the contingent expenses of each agency (stationery, furniture, files, auto- 
mobile service, etc.), the amounts for printing and binding, and so on, and 
they fill many pages in the statutes. 

Unallocated Appropriations Versus Pork Barrel. During the depres- 
sion, when there were large appropriations for relief and public works, there 
were no plans available on the basis of which Congress could make specific 
appropriations, nor were the needs for relief in various states fully known. 
For several years, therefore, Congress passed appropriation acts authorizing 
the President to expend certain large sums, running into the billions of dol- 
lars^ to be allocated to various states and work projects on the basis of 
general formulas laid down in the law. This was an exception to the usual 
practice of Congress, and it caused considerable debate as to whether it did 
not give the President too much power that could be used for political pur- 
poses. In the past, and to some extent still, Congress enacted measures 
appropriating for post offices and river and harbor improvements in such 
form that each state and even each Congressional district would get some 
of the expenditure, whatever the merits of the various projects or the needs 
of the different communities. Every Congressman, with few exceptions, 
felt that he had to get his share of the ‘^pork’’ in such ^^pork barreFV bills. 
Expensive post offices were built in decadent cities, and rivers were improved 
for navigation on which it was rare to see even a rowboat or canoe. What- 
ever the other dangers involved, when the President allocates sums from 
large appropriations he can follow expert advice and also rise above the 
petty considerations of local politics. Almost by force of circumstances 
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the great defense appropriations up to now have been left to the President 
to allocate. 

The regular appropriation bills generally provide for the expenses of all 
departments and agencies for a single year beginning July ist. Appropria- 
tions for specific buildings, however, are available until the buildings have 
been completed, whether within the year or not. Regular annual appro- 
priations are available during the fiscal year to which they apply, and un- 
spent remainders for two years thereafter. This is considered by many to 
be too long, and it results in confusion in all attempts to give exact annual 
accounts of what the government has spent. 

Activities and Funds Not Under Budget Control. In the national 
government, and perhaps more generally in the states and cities, there are 
certain agencies that do not come under regular budget control and that are 
not dependent upon regular annual appropriations. In cities, for example, 
water and light departments are often authorized to spend the revenue they 
receive from time to time, without time limit, much like a private business. 
In the states, game and fish departments and other agencies frequently 
receive revenues which, by law, they may spend for departmental purposes 
without regular budgeting. In the national government, a number of gov- 
ernment-owned corporations are partly in this position, although the Presi- 
dent has by executive order brought a number of them under budgetary 
control as to their administrative expenses. As long as there are these 
agencies of government that have their own revenues, to use continuously, 
without annual budgeting, the budget will not cover all the annual appro- 
priations and expenditures of government. There are places in which it is 
said that the budget does not cover even half of the regular expenditures 
of the government. Legislators have less control over expenditures in these 
cases, and unwise expenditures may go on for years unchecked. 

Budget Accounting. When the appropriation acts have been passed, 
and the new fiscal year is about to begin, the administrative controls over 
expenditure also begin. Accounts must be set up for each department and 
spending agency, on which are entered the amounts that are to be available 
during the year for each bureau, division or activity. Several dangers at 
once occur. Will the spending agency, like a person on an allowance, spend 
most of its money in the first part of the year, and then have to come back 
for a ‘^deficiency’^ appropriation before the year is out? Will it be certain 
to expend its money for only the authorized purposes? May it not decide 
to start new projects that the legislature never contemplated? In the ab- 
sence of proper controls over expenditure these things have happened many 
times. To put some checks upon expenditure, the national Budget and Ac- 
counting Act gave certain powers to the Budget Bureau and still more to 
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the Comptroller General and the General Accounting Office, while the Treas- 
ury Department also has some powers of control over what is done with the 
money. The Director of the Budget is authorized to apportion to each 
spending agency a certain amount of its appropriation for each month of 
the year, and he gets monthly reports as to the rate of expenditure, to see 
whether the agencies are keeping within their apportionments. 

Also at the beginning of the year, the Treasury Department issues to each 
spending agency an appropriation warrant, approved by the Comptroller 
General, advising the agency as to the amount of money available from 
appropriations for its expenditure. Thereupon the administrative agencies 
can proceed to incur obligations against the amount in conformity with law. 
Since the national government is a tremendous and far-flung administra- 
tive organization, issuing millions of checks and paying a multitude of claims 
each year, it is necessary to have disbursing officers for each major agency 
and at many points throughout the country. To these officers are advanced 
funds, not cash but credits at their local depositary, against which they may 
draw for the payment of salaries, transportation charges, and other claims. 
The Comptroller General must approve these advances, which are made by 
the Treasury. 

Accounting Control. Soon actual expenditures have to be made. Pay- 
rolls have come in, and purchases have been made. The disbursing officers 
pay most routine and regular claims on their own responsibility, in con- 
formity with the rules and the accounts kept in the department concerned. 
In doubtful cases, claims are sent to the General Accounting Office, where 
the Comptroller General may have to pass on the matter himself. The line 
between the clear and the doubtful cases is not an easy one. Disbursing 
officers frequently find that they have paid illegal or improper claims, and 
thus they become personally liable to make up the amount. They must 
then try to get the money back from the person who received it, or as a last 
resort they may try to get Congress to make an appropriation to make it up. 
They are all under bond, so that in the meantime the bonding company may 
have been compelled to make good the amount involved. 

Comptroller General of the United States. It is the Comptroller Gen- 
eral, and the General Accounting Office under him, that have final say as to 
the validity of expenditures, short of any possible appeal to the courts 
against his rulings. This officer is appointed for a term of 15 years by the 
President with the approval of the Senate, and may be removed only by 
joint resolution of Congress or by impeachment. He heads probably the 
largest accounting and auditing organization in the world, consisting of over 
5,000 regular officers and employees, including lawyers and highly skilled ac- 
countants and investigators in considerable numbers, not to mention numer* 
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ous temporary employees. To this agency has been assigned by law the 
final power to settle accounts and to audit the books of all branches of the 
government. In the exercise of his functions the Comptroller General has 
from time to time handed down important series of decisions concerning 
expenditures by the administrative agencies.^ Many expenditures are dis- 
allowed before they are made, and many others after they have been made. 
His decisions touched upon almost every administrative problem of the 
government : the hiring of personnel, the purchasing of goods, salaries, wages, 
pensions, travel allowances, and many other things. 

Controversy over Comptroller GeneraFs Status. A sharp controversy 
concerning this office arose several years ago. On the one hand it was 
argued that the Comptroller General had been responsible to no one, not 
even to Congress ; that his decisions had been arbitrary, technical, and 
often meddling; that great delay had been caused in many cases by the 
necessity of resorting to him for decisions ; that he had failed to establish 
a comprehensive system of central accounting ; and that he had even failed 
to make annual reports or constructive suggestions as to the improvement 
of accounting and administrative methods. Those who held this view 
thought that the control of current finances should be vested in the Presi- 
dent, who is responsible for administration, and should be exercised by him 
through the Treasury Department, as it was down to 1921 without any 
serious charge of corruption or inefficiency. The Comptroller General would 
then become an Auditor General, with the power and the duty to audit 
accounts after they have been settled, and to report to Congress for its 
information as to expenditures and the progress of administration. On the 
other hand, there are those who felt that the strong outside check on cur- 
rent expenditure policies exercised by the Comptroller General should be 
continued.® Congress took no action to make any change. The first incum- 
bent having finished his term in 1936, the President finally appointed his 
successor in 1939. 

State Budget Reforms. In the fifteen years following 1911, most of the 
American states also adopted either constitutional amendments or, more 
commonly, statutes, creating budget systems. The old feeling that the legis- 

Decisions of the Comptroller General of the Urdted States. 

®For the controversy over this office see especially A. E. Buck, “Financial Control 
and Accountability’’ and Harvey C. Mansfield, “The General Accounting Office” in 
the President’s Committee on Administrative Report with Special Stud- 

ies, pp. 135-68 and 169-202; “Financial Administration of the Federal Government,” 
being report no. 5 prepared by the Brookings Institution for the Select Comm, to 
Investigate the Executive Agencies of the Government, etc., ysth Cong., ist Sess., Sen- 
ate Comm. Print; Daniel T, Seiko, The Brookings 

Institution, 1940, and Harvey Mansfield, The Comptroller General, New Haven, 1939. 
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lature is responsible for appropriations held on strongly, and a number of 
states first tried out what were called ^legislative budget systems.’’ This 
meant that legislative committees met before the session and had much to 
do with formulating and presenting the estimates. Since the governor’s 
position as leader and chief executive was at the same time growing stronger, 
and as it came to be recognized that he was in a better position to know 
the needs of the various departments and to formulate a workable program 
than members of the legislature who had no administrative responsibility, 
most of the states with legislative budget systems changed over to the 
executive budget, which is now the accepted type. There is, however, a 
complication in state government, due to the existence of a number of con- 
stitutional officers elected by the voters and independent of the governor. 
In some states, therefore, where the legislature hesitated to grant the broad 
power to the governor, there are boards or commissions made up of the 
governor, certain other elective officers, and in a few cases also some legis- 
lators, who are jointly responsible for budget making. More commonly the 
governor appoints and supervises a budget officer. 

State Budget Making. The procedure is much the same as in the na- 
tional government. The administrative agencies send in their estimates, 
the budget officer examines them, compares them with past expenditures, 
and holds consultations with the department heads, sometimes public hear- 
ings, in the course of which he arrives at certain conclusions as to what 
should be recommended. The governor is, of course, consulted as to general 
policy, and at the end the proposals of the budget officer must meet with 
the governor’s approval. Then the complete document, covering all adminis- 
trative agencies that come under the budget arrangements, is reproduced 
by printing or mimeographing, and is ready for the legislators soon after the 
session begins. There is also, as a rule, a budget message from the gov- 
ernor, explaining the proposed program of expenditures and suggesting how 
the needed revenue can be raised. 

There is necessarily a great deal of variation among the state budget laws. 
In Massachusetts the constitution provides that the expenditures proposed 
in the governor’s budget shall be covered all in one general appropriation 
bill, and that the legislature shall not pass any other appropriation measure, 
except for its own expenses, until the general appropriation measure has 
been passed, unless the governor makes a recommendation to that effect 
The legislature may, however, either increase, decrease, eliminate or add 
items.® In Maryland the constitution permits the legislature to decrease 
items generally, and to increase those for the legislature and for the judi- 
ciary, but not to increase those for any other purpose.^ In these respects 

® Mass. Const., Amend. LXIII. ^ Maryland Const., Art. Ill, sec. 52. 
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the position of the governor in these states is stronger than that of the 
President, and the same can be said concerning the states in which the gov- 
ernor has the item veto. It has, indeed, often been suggested that the na- 
tional Constitution should be amended to permit the President to veto 
items, and also to veto the legislative riders that are sometimes attached 
to appropriation bills. 

Local Budget Making. In the larger cities generally there has been a 
considerable advance also in the making of budgets. Budget planning ap- 
peared first in certain departments, and later spread to the entire city 
administration in the strong-mayor, commission, and council-manager plans. 
In a number of cities there are special agencies called Boards of Estimate 
and Apportionment, or something like that, but more commonly the mayor 
or the city manager is personally responsible under the charter for pro- 
posing the budget. Some of the best budget planning has undoubtedly been 
done under the council-manager and strong-mayor forms of government. 
Besides the better-governed large cities and states, a number of leading 
school districts also seem to have adequate budget systems, and so do some 
counties. In general, however, the counties, the smaller school districts, and 
thousands of smaller cities, villages, towns, and townships are without true 
budget-iTiaking methods. A number of states have enacted legislation to 
require them in certain classes of units, but these requirements are difficult 
to enforce. 

Local Government Accounting. The difficulties in small local govern- 
ments are partly due to the lack of skilled, full-time personnel, and of proper 
bookleeping and auditing methods. It is usually the local board that passes 
on the bills as they come in, and orders them to be paid. Accounting meth- 
ods are necessarily simple, if not crude, and the local clerks keep their books 
in very individual if not peculiar ways. With each change in the clerkship, 
also, tl’ie method of bookkeeping is likely to be changed, so that an audit of 
the bov.i|kecomes a difficult thing. If on top of this, as often happens, the 
old clerk3tecords are not turned over, or are lost, there is no way out of 
the confusion. Cases have been found in which the officers did not know 
what bonds wenUtOutstanding against the community, nor what assets the 
local government hOTin cash on hand, special assessments due it, and other 
items. To prevent son^ii^f the worst misuses of local government moneys, 
and also to get some approach to proper accounting, a number of states 
have provided for a c€ntrai^J!!te.e | LU ^ of the state, j^q.. prescribe unl^^^ ac- 
counts and accounting methods in tW-lwffi^mtSr the 

books of each local unit from time to time. In New York and a number 
of other states a great deal of advance has been made in this way, but most 
. states do not provide sufficient funds for the purpose, or are so indoctrinated 
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with notions of local self-government that they do not attempt to require 
proper budget-making or accounting methods in the local governments. 

State Financial Administration. In the states there is usually an elec- 
tive, constitutional officer called auditor or controller who is responsible for 
accounting control over the spending departments, and who must approve 
payments before they are made. Being an elective officer, of short term, 
and often without special skill, he must rely largely on his staff, which usu- 
ally includes some men of long experience in the work. In a number of 
states this officer has been limited to post-audit work, or the auditing of 
accounts after expenditures have been made, and some other officer has been 
set up for the expenditure-controlling function. In the large cities also 
there is usually an elected controller.. Accounting for budget control in 
cities and states follows somewhat the same course as in the national gov- 
ernment. Money is paid out by the treasurer, but only on vouchers ap- 
proved by the controller. Thus payrolls, purchase orders, and other docu- 
ments that create obligations, and for which payments must be made from 
appropriated funds, must clear through the controller’s office and be ap- 
proved before payments can be made. 

Budget Making and Administrative Research. It may be noted that 
the budget bureau of a government and the officer who exercises the prin- 
cipal control over government expenditures are both in strategic position to 
see all the operations of the government. It was the hope, therefore, of the 
proponents of budget and accounting reform that the budget bureau would 
become an important agency for the co-ordination of work and for promot- 
ing efficiency. If two departments came in with similar plans for expan- 
sion of their services, and they frequently do, why could not the budget 
officer bring them together on a single common plan ? As he saw one after 
another buying similar goods, or using the same types of equipment, or 
doing similar routine work, would he not be in a position to suggest how 
duplication of work could be eliminated, or things be done better by co- 
operation ? The controller, too, might see waste going on through various 
departments doing much the same thing. These hopes have been realized 
only in part. In the national government the Bureau of the Budget until 
recently has not had a sufficient staff for making the needed studies to effect 
proper co-ordination or substantial savings, nor has it at all times had a 
personnel interested in doing these things. Here is a function that needs to 
be performed continuously in every large administrative organization that 
this agency could not do: to investigate efficiency, methods of work, duplica- 
tion of activities, and what not. If the utmost value is to be obtained from 
each dollar spent, and if pure useless routine is to be avoided, some agency 
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needs to be making these studies, and the studies need to be followed up by 
executive and legislative action to get results. 

Central Purchasing and Storage. Centralization of purchasing of ma- 
terials and supplies is one thing that each large administrative organization 
needs to consider. It is one of the chief roads to economy. On the one hand 
it is highly desirable that standard products be used in most cases, that 
special and patented products be used only for special jobs, and that all 
goods delivered to the government be tested to see whether they conform to 
specifications. On the other hand, purchases need to be made in large quan- 
tities, and the most favorable terms and discounts need to be obtained. Cen- 
tral purchasing has been established with good success in many large cities, 
in most states, and in various other governments. In the national gov- 
ernment the problem is entirely too large, apparently, to be handled for all 
branches by a single agency, and especially so in times of stress like a 
defense emergency. Indeed, even in cities and states there is a limit to 
what can be saved through centralization, and certain products cannot be 
bought through a centralized agency, i.e., perishable foods for scattered state 
institutions. 

AMOUNTS AND PURPOSES OF EXPENDITURE 

Amounts of Public Expenditure. Since this chapter has dealt primarily 
with the expenditure of public funds, a word may be said in closing con- 
cerning the extent of public expenditures today. In 1913, just before the 
first World War, total governmental expenditures in the United States 
were under 3 billions, with a per capita amount of only $30 ; local govern- 
ments accounted for over 60 per cent of all expenditures, the national gov- 
ernment 25 per cent, and the states only 15 per cent. Twenty-five years 
later (1938) the total was nearly six times as large, with a per capita of 
over $130; moreover, the local share was only about 36 per cent of the 
total, the national portion had increased to 44 per cent, and the state por- 
tion to 20 per cent. The depression of the 1930^3 had brought its flood of 
expense increases, but then after 1939 came the deluge of deffese expendi- 
tures. As World War II came to an end, total national expenditures had 
for several years been at a level of about 100 billion dollars a year. It is 
expected to taper down rapidly in the reconversion period, but competent 
authorities believe that it will require some very hard work to bring the 
postwar level of expenditures below about 25 billions. Increased defense 
expenditures, payments and aids to the veterans, and interest on the na- 
tional debt are very large items in the new total. 

Before depressions and new wars upset the old balahce, local governments 
accounted for well over half of all public expenditures. Among the biggest 
items of expense in 1929 were public education (26.8 per cent of the total), 
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highways (19.6 per cent), and military expenses, including military pensions 
(13. 1 per cent), while welfare was a mere 6 per cent. By 1935 the national 
expenditures had come to exceed the local, while public welfare and relief 
expenses had jumped into first place ahead of education. After 1940 defense 
expenditures topped the list. Along with these striking changes went at least 
one more: the tendency for public expenditures to represent an ever larger 
part of the national income. In 1913 about one-twelfth of the people's 
income was expended through government. In 1940 the figure was over 
one-fourth (25.9 per cent) or three times as much. At the peak of the war 
over half of the national income went for public purposes, mostly for 
the war. 

Unbalanced Budgets and Debts. In times of depression, as well as in 
times of war, the increased expenditures cannot be financed from taxes. In- 
stead there is an increase of the public debt, and recent increases in this re- 
spect have been tremendous. Then there is shouldered onto the government 
treasury and the taxpayers the necessity of meeting not only the current 
costs of government, but also the interest and debt-retirement charges result- 
ing from the great public debt. More and more of the budget goes to pay 
for past expenditures. Thus governments fall farther and farther behind, 
and some of the smaller and weaker ones have to be aided by the central 
governments. Federal aid to the states, and state to local units, are in- 
creased. Even local debts must in some cases be taken over. Thus debt 
tends also to become more centralized as well as larger. 
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T he total public debt of the United States— national, state, and local- 
stands at the highest point it has ever reached. Much the same might 
be said of a number of other countries, showing that there is something like 
a world-wide trend in this direction, but that does not justify the American 
people in refusing to face the facts as to their own situation. By the middle 
of 1945, according to reliable estimates, the gross public debt, national, 
state, and local, had reached a total of over $292,000,000,000. This is 
equivalent to $2,200 for each and every one of our 132,000,000 people, or 
$8,800 for each family of four. Annual interest charges alone amounted 
to over $6,000,000,000, equivalent to $45 per capita, or over $180 per family 
per year.^ To provide for a substantial retirement of the debts would take 
nearly an equal amount annually and then if no more were borrowed the 
debt might be retired in the course of several generations. But a complete 
cessation of borrowing is certainly out of the question, and a rapid reduc- 
tion of the national debt is not likely to occur. 

Floating and Funded Debts. Some definitions are first in order. In- 
debtedness is a word for describing the situation of being in debt, or for 
designating an amount of debt. To be in debt is to be under the legal and 
moral obligation to pay money or some pther valuable thing to someone 
else. A debt is created every time good&^^ purchased or a laborer is hired, 
unless there is complete payment for the thihgs^or services at the time. Such 
debts incurred during the current operations of a business or government 
become its floating or unfunded debt. Sometimes the unfunded debt is also 
held to include obligations to pay back money borrowed for short terms, 
such as six months or 60 days, where the intention is to make repayment out 
of current revenue. Borrowing creates debts and also establishes as a rule 
the obligation to pay interest on the loan. The funded or long-term debt of 
a government or corporation is the part that is represented by bonds, certifi- 
cates of indebtedness, notes, and other evidences of debt where the loan is to 
run for a year or more. 

^For data on public debts see current reports from the United States Treasury 
Department; Governments Division of the Bureau of the Census; put 

out by the Tax Institute. The Statistical Abstract of the United States h 
year or two behind with such data. 
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Public Debt. The public debt in a broad sense includes all outstanding 
obligations of the government to pay money — obligations for labor and 
service, for materials, for the repayment of short-term loans, and for the 
repayment of long-term borrowings. In this broad sense it may even be 
thought of as including paper money issues, which are promises of the gov- 
ernment to pay. In the strict sense, however, the public debt usually in- 
cludes only the debt created by voluntary acts of borrowing from individuals 
and corporations.^ This includes all the funded debt and also short-term 
loans. 

Inter-Governmental Debts. Inter-governmental debts should also be 
thought of as constituting a different category. Where one government 
lends money to another, as in the case of American loans to the allied powers 
during World War I, the political considerations involved, and the special 
problems of collection, make the debt an entirely different thing. The same 
is true of reparations bonds, which are inter-governmental debts forced from 
a defeated nation by a victorious one. The Lend-Lease Act of 1940 avoids 
an inter-governmental debt problem that troubled the United States govern- 
ment throughout the last post-war period. Inter-governmental loans within 
a federal system, such as loans by the national government to the states and 
local units during the depression, are also in a different category, although 
a state or municipality that has borrowed from the national government 
certainly should think of these debts as just as binding, morally and legally, 
as any other debts. 

Funding and Refunding of Debts. The relationship between floating 
and long-term debts can be illustrated by the situation of a typical family’s 
finances. The mortgage on the home or farm and notes due at the bank 
sometime in the future represent long-term or funded debts. Outstanding 
unpaid bills for groceries, fuel, and other things, including perhaps obliga- 
tions to be paid off on the installment plan, constitute the floating debt of the 
family, although major installment contracts like those for buying the fam- 
ily car might be considered funded debt. In many cases men find their mis- 
cellaneous floating obligations for groceries, clothes, and other things so 
much of a nuisance that they go to a bank or loan agency and, if their credit 
is sufficiently good, have it pay off their accumulated bills, in return for 
which they give the lender a note or notes to pay certain amounts each 
month until the whole is repaid. This is called the funding of debts. When 
an issue of long-term bonds falls due, and there is no money in the treasury 
to pay them, governments frequently issue new bonds to exchange for the 
old. This is called refunding, and its major effect is to postpone the repay- 
ment of the debt for a longer period. 

2 See Gaston Jeze, '‘Public Debt,” X2 Encyclopedia MSocM 599-bii 



PUBLIC BORROWING AND DEBTS 


713 


Defaults and Repudiation. To borrow is then also to go into debt. To 
issue bonds is to go into debt. To go into debt is to assume the obligation 
to pay the amount of the debt. To pay this amount promptly and with com- 
plete willingness is to establish good credit. To be slow or reluctant is to 
impair one’s credit. To fail to pay entirely is to lose credit. Failure on 
the part of a government to pay its debts for any reason is usually called a 
dejault. When the willingness to pay exists, but the circumstances, such as 
a great disastet, or an unusually severe depression, or a revolution, prevent 
the raising of the money, it is a simple default. When at least partial ability 
to pay exists, but payment is refused, the default is usually called repudia- 
tion of the debt. If there were general repudiation of debts, the whole fabric 
of good faith and understanding on which the social and economic system 
depends would be damaged if not destroyed. It is therefore incumbent upon 
governments that they should be more scrupulous even than private business 
organizations and individuals in the payment of their debts. All this may 
sound like preaching, but it is primarily a statement of certain facts about 
debts that governments as well as individuals need to keep in mind. 

THE POWER TO BORROW 

Power of Congress to Borrow. The practice of governmental borrow- 
ing was sufficiently well known in the eighteenth century to make it impor- 
tant to insert provisions on the subject in the national Constitution. Thus 
the power of the national government to borrow was set forth in the follow- 
ing clause : “The Congress shall have power ... To borrow money on the 
credit of the United States.” ® This power seems to be unlimited. It does 
not state how much may be borrowed, or how, or at what rate of interest, 
or for what period of time. Everything is left to Congress. It is up to 
Congress to see to it that the credit of the United States is preserved— 
“credit” of course implying trustworthiness and reliability, as well as abil- 
ity to pay. 

Revolutionary War and Civil War Debts. Two other provisions of 
the national Constitution relate to the national debt. One of these, briefly 
discussed elsewhere, guaranteed that “all debts contracted and engagements 
entered into, before the adoption of this Constitution,” should be as valid 
under the new government as under the old.^ This was in a sense merely 
the acceptance of the rule that a new government must assume the debts of 
the old government that served the same people, but it was a positive and 
voluntary acceptance of the debts of the Confederation. After the Givil 
War, questions arose concerning the great war debt incurred by the national 
government and the debts incurred by the Confederacy and the southern 

® U, S. Const., Art. I, sec. VIII, pars, i, 2. S. Const., Art. VI, par. i. 
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states in prosecuting the war from their side. By the Fourteenth Amend- 
ment, which went into effect in 1868, it was provided that 

The validity of the public debt of the United States, authorized by law, in- 
cluding debts incurred for payment of pensions and bounties for services in sup- 
pressing insurrection or rebellion, shall not be questioned. But neither the 
United States nor any State shall assume or pay any debt or obligation incurred 
in aid of insurrection or rebellion against the United States, or any claim for 
the loss or emancipation of any slave; but all such debts, obligations, and claims 
shall be held illegal and void.® 

Thus the national debt was secured against legal attack, while the Con- 
federate war debts were repudiated, and payment of them was forbidden. 

Greenbacks. The constitutional provisions noted above refer primarily 
to open and direct borrowing. But this is not all that the Constitution pro- 
vides relating to possible methods of incurring debt, or to changing the obli- 
gations of the government already incurred. Congress also has the power 
to “coin money” and to “regulate the value thereof.” ® This seems to have 
nothing to do with borrowing, but in effect it has an important bearing on 
it. During the Civil War the government issued considerable quantities of 
paper money known as “greenbacks.” These were notes or promises of the 
national government to pay money, but in addition the law provided that 
they should be “legal tender” in the payment of private debts, although the 
government itself would not accept them for some purposes. A person to 
whom these notes were offered in payment of a debt had to accept them, or 
he might lose all that he had coming. Considerable amounts of these notes 
were thus forced into circulation, creating in effect a forced or concealed 
loan from the public. When the question first came before the Supreme 
Court as to the power of Congress to make its notes legal tender, the court 
first held by a close vote that Congress had no such power, that it was not 
a power that could be implied under the “necessary and proper” clause. 
Soon after this there came a change in the court’s membership, and in a new 
case the power of Congress was upheld.'’ 

Bills of Credit and Greenbacks. It is interesting to note that the green- 
backs thus made legal tender were practically the same as the “bills of 
credit” that the states are forbidden to issue. They had had a long and 
sorrowful history beginning with issues by Massachusetts Bay Colony in 
1690. Most of the colonies and the succeeding states had issued them, and 
in a number of places they had depreciated to a point where they were worth 

® U. S. Const., Amend. XIV, sec. 4. 

® U. S. Const., Art. I, sec. 'Vin, par. s- 

’ Knox V. Lee (1871), 12 Wallace (U. S.) 457; also Legal Tender cases (1884), no 
U.S.421. 
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practically nothing. The Continental Congress also issued them, under an 
express power to do so, and it had the same experience. They went down 
until ^^not worth a Continental” became a stock phrase. Over $400,000,000 
in such paper were issued by the Congress and the states during the Revo- 
lution, and thus in effect loans on a large scale were forced from the people. 
They circulated for a time, growing less and less valuable, until they finally 
stopped circulating. When it was proposed in the Federal Convention to 
give Congress the power to issue bills of credit, the idea was voted down, 
and the provision that came out was simply that for direct and open bor- 
rowing.^ Nevertheless the power to issue such promises evidently exists by 
implication in the power to “regulate the value” of money. 

This implied power of Congress has given rise to one movement after 
another for the government to pay its obligations in this way, and thus to 
force into circulation a larger amount of money. The Greenback Party 
represented one of these movements, arising mainly in middle western de- 
pressed agricultural sections. The argument is very plausible. When the 
government needs money, why should it go to moneylenders and pay interest 
for what it gets? Why not simply print “treasury notes” or other prom- 
ises to pay, use them to pay off those to whom the government owes money, 
make them legal tender so that others have to accept them, and thus at the 
same time increase the amount of money in circulation and stimulate prices 
and business? The immediately felt need for more money in circulation 
blinds many to the dangers to themselves as well as to the government’s 
credit in such measures. 

Voluntary and Involuntary Loans. The lending of money to the gov- 
ernment under ordinary borrowing methods is voluntary. The individual 
who has money to lend can use it to buy government bonds if he wishes, 
but he does not have to do it. At times, however, public opinion puts upon 
the individual a great deal of pressure to subscribe to government loans. 
Such was certainly the case with the Liberty and Victory loans of the 
national government during World War I, although legally all lending was 
voluntary. Furthermore the machinery probably exists in the present barik- 
ing system under the Federal Reserve Board for making bank loans to 
the government almost compulsory. Certain European dictatorships have 
shown repeatedly how banks and other corporations as well as individuals 
can be compelled to lend money to the central government. 

Unilateral Changes in Obligations of Bonds. As a rule, it is under- 
stood that the obligation of government bonds cannot be changed by the 
government without the consent of the bondholder. Such is the case with 

® See the brief debate in Documents Illustrative of the Formation of the Union of 
the American States, yp. 556-57 (Madison’s notes of Aug. 1 6th), 
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private business contracts, where both parties must agree to any changes 
in the terms of a contract. In fact, however, the government is the more 
powerful party, and cases have been known where governments refused, for 
reasons of public policy and general welfare, to live up to their bonds. The 
United States government used to issue bonds payable in gold, and large 
amounts of these were outstanding when the government in 1933 went off 
the gold standard, and later reduced the legal gold content of the dollar. 
When the holder of a Liberty Bond asked for payment in gold at the stand- 
ard in effect when the bond was issued, the Supreme Court faced the question 
as to the power of the national government to alter its obligations. In its 
decision it said : 

The Constitution gives to the Congress the power to borrow money on the 
credit of the United States, an unqualified power, a power vital to the govern- 
ment, upon which in an extremity its very life may depend. The binding qual- 
ity of the promise of the United States is of the essence of the credit which is so 
pledged. Having this power to authorize the issue of definite obligations for the 
payment of money borrowed, the Congress has not been vested with authority 
to alter or destroy these obligations. The fact that the United States may not 
be sued without its consent is a matter of procedure which does not affect the 
legal and binding character of its contracts. While the Congress is under no 
duty to provide remedies through the courts, the contractual obligation still 
exists, and, despite infirmities of procedure, remains binding upon the conscience 
of the sovereign.® 

This undoubtedly expressed the correct moral and legal principle. But 
the claimant, knowing that he could not get gold from the government, 
wanted $1.69 in paper money for each $i of the face value of the bond, be- 
cause the gold content of the dollar had been depreciated that much. Did 
he get it? No. His only method was to sue in the Court of Claims, and 
in order to collect damages for breach of contract, he had to prove that 
there had been damages. This he could not do, since the actual purchasing 
power of money had not depreciated by that time to any considerable extent. 
Thus he won a moral victory, but no damages. Even if the Court of Claims 
should at a later time allow damages in such cases. Congress could refuse 
to appropriate the money to pay the claims. Subsequent legislation put an 
end to the right even to sue on this ground in the Court of Claims. 

National Constitution on State Borrowing. ' The national Constitution 
puts no limits on the powers of state and local governments to borrow money 
openly and directly, but it does forbid the states to “emit bills of credit,’’ 
and this prohibition has been applied in at least one case where a state is- 

® Perry V. United States (1935), 294 U. S. 330. 
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sued certain certificates of this nature.^® Where a state-chartered bank was 
authorized to issue its own bank notes for circulation as money, this was 
held to be legal, since the bank, and not the state, stood behind the notes.*^ 
Later, however. Congress put such a heavy tax ( lo per cent per year) upon 
such notes that they were withdrawn,^® and none have been issued for years. 

But while there is no federal constitutional prohibition on open borrow- 
ing by state and local governments, it must be remembered that through its 
preponderant control of the monetary and banking systems of the country. 
Congress can so control credit as to make it difficult for states and local 
units to borrow. During the first World War, when all possible credit was 
needed for the production of war supplies and for the conduct of the war, the 
War Finance Corporation was given extensive powers over loans of credit, 
with the result that state and local borrowings for schools, roads, and other 
things were held down to a minimum, and many public services were pre- 
vented from developing normally until a year or two after the war. In 
World War II no restrictions were openly placed on such borrowing. 

Borrowing Restrictions. After some sad experiences with borrowing 
money and relending it to companies for establishing canals and roads early 
in the nineteenth century, the usual experience being that they did not get 
what they expected, the states began to amend their constitutions to forbid 
loans of “state credit” for works of internal improvement, and to put drastic 
limits on the amount of the state debts. Later experiences with attempts to 
promote railroad building through grants and loans of money, resulted in 
fortifying this decision, and extending the limitation idea to other states. 
In the meantime the growing cities, beginning with small borrowings, began 
also to get into debt in a serious way, so that presently state constitution 
makers began to put limits on the debts of local units also. Despite these 
restrictions, state and municipal debts increased throughout the nineteenth 
and down into the twentieth century. There were no extensive defaults until 
during the recent depression, when several states and over three thousand 
local governments were in default to some extent at one time or another.^ 
Constitutional Limits on State Debts. The debt limitations imposed by 
state constitutions upon the states themselves are of many kinds. In most 
states the government is forbidden to lend its credit to any individual or 
corporation, a provision that prevents the states from sharing in the financ- 
ing of private business ventures. Where the government wishes to do a thing 

S. Const., Art. I, sec. X, par. i; Craig v. State of Missouri (1830), 4 Peters 
(U. S.) 410. . 

Briscoe v. Bank of Kentucky (1837), ii Peters (U. S.) 257. 

“ Veazie Bank v. Fenno (1869), 8 Wallace (U. S.) 533. 

A. M. Municipal Bonds: A Century of Experience, pp, 12-30. 
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itself, in over half the states there is a fixed sum beyond which its borrow- 
ings may not go, and in nine other states there are limits based on the as- 
sessed valuation of property, running from J^th and per cent up to g 
per cent. Borrowing for “internal improvements” is forbidden in a num- 
ber of states. Borrowing beyond the limits stated above is usually allowed 
for repelling invasion, suppressing insurrection, and providing for the pub- 
lic defense. Other exceptions found in the constitutions relate to highway 
building, providing bonuses for veterans, repayment of existing debts, and 
various other purposes. There are also many other exceptions to the orig- 
inal strict wording of many of these constitutional provisions. Sometimes, 
a debt may be incurred if the bond issue is approved by popular vote, and 
everywhere borrowing can be authorized by constitutional amendment.^ 

In spite of the elaborate restrictions on state debts in state constitutions, 
such debts in 1943 amounted to nearly 3 billions gross, or an average of 
over $20 per capita. The explanation can be found not only in the express 
provisions permitting borrowing for highways, for example, but also in 
various methods of getting around the constitutional restrictions. Of course, 
as compared to the national debt, the states’ indebtedness is very small. 

Local Debt Limitations. The existence in the state constitution of a 
provision forbidding the state government itself from incurring debt, is no 
bar to the legislature’s authorizing the local units to do so. This is for the 
reason that local governments, even though they are agents of the state, are 
separate units of government, and their debts are not the debts of the state. 
To restrict local debts, it is necessary either to put a separate provision in 
the state constitution, or to place confidence in the legislature to establish 
local debt restrictions. A considerable number of states have placed such 
restrictions in their constitutions. The Indiana provision, for example, reads 
that 

No political or municipal corporation in this state shall ever become indebted 
in any manner or for any purpose to an amount in the aggregate exceeding two 
per centum on the value of the taxable property within such corporation. • . 

Provisions such as this have usually been held to mean that no county or 
city may exceed this debt limit, not that all local debts within a certain area 
shall be kept within the limit. As a result, the county may go up to the 
limit, the cities and towns in the county may do likewise, and other local 

i*For tabulations of these state constitutional limits on state debts, see E. W. Gar- 
ter, “The Pennsylvania Constitution and Finance,” m The Annals of the American 
Academy of Political and Social Science, vol. 181, pp. 125-34, 132, Sept., 1935; also' 
“Constitutional Restrictions on State Indebtedness,” in of the National Tax 

Association, vol. XIX, pp. 171-74, March, 1934. 

^'Indiana Const., Art. 13, sec. i. . 
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government corporations such as school districts may add a third layer of 
debt, making the total in that case 6 per cent. In fact additional local units 
have in some places been created to do certain things because the others 
in the same locality had reached their debt limits. To shut off this way 
around the constitutional restrictions, there might be an “over-all” local debt 
limit, so that no piece of taxable property anywhere should be subject to 
more than a certain local debt, say s or 7 per cent of its value, no matter 
how many local governments shared the borrowing power. The latter type 
of restriction has, in fact, been established in a few places. 

Where constitutional restrictions on local indebtedness do not exist, statu- 
tory limitations will be found. These include both general ones, covering 
whole classes of local government units, and special ones relating to particu- 
lar places or to particular activities. Any attempt to analyze them here 
would be futile, since they are so numerous and so different. In these cases, 
as in the case of constitutional limits, it is necessary to find what has been 
the legal and practical interpretation given to the limitations before one 
even attempts to say what they mean. What seem like drastic restrictions 
have in fact not prevented local imits from accumulating a tremendous bur- 
den of debts. It appears that the general trend toward increased public in- 
debtedness in the past two generations has been so strong that no constitu- 
tional or statutory prohibitions or systems of administrative control have 
been able to check it to any great extent. 

BORROWING PRACTICES 

Borrowing by National Government. Under standing legislation, the 
Treasury Department of the United States has the power to borrow from 
time to time as funds are needed, and in times of war and special emer- 
gencies additional borrowing powers are enacted by Congress. When money 
is needed quickly, treasury notes or certificates running for short periods 
are sold through the Federal Reserve System, leading banks, and dealers in 
securities. , The rate of interest and the time period of the loan are deter- 
mined by the Secretary of the Treasury after consultation with leading 
financiers. Longer-term bonds are issued later from time to time as needed 
to take up the short-term notes, and also to refund bond issues that are 
coming due, when that is necessary. Sometimes the bonds are “callable” 
by the Treasury after a certain length of time, and where this is the case 
savings are sometimes made by calling in bonds that carry a high rate of 
interest and issuing instead of them bonds with a lower rate. There has been 
a considerable amount of saving in interest charges in this way since 1932. 
When tremendous quantities of money need to be raised quickly, as during 
the First World War and in the recent war emergency, resort is had to public 
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sale throughout the United States, and advertising campaigns are conducted 
to dispose of all the bonds. 

Repayment of National Loans. The Treasury Department also makes 
regular provision for paying the interest on bonds and for meeting the pay- 
ments on issues that are falling due. Payments are made regularly and ac- 
cording to law from the revenues into the “sinking fund” for the retirement 
of bonds. When in the period following World War I the annual revenue 
of the government was ample for all requirements, and more, the surplus 
revenue was used to a considerable extent to buy up outstanding bonds and 
to retire them. The outstanding debt was thus reduced by more than $io,- 
000,000,000 before the depression brought a slump in revenue that not only 
put an end to this further reduction but made new borrowing necessary. It 
has always been the policy of the national government to reduce its debt 
whenever possible, but it is always hard to carry out a decision to reduce ex- 
penditures and to increase taxes sufficiently to bring this about. It is held by 
many economists, moreover, that a very rapid reduction of the public debt 
is unduly disturbing to the business world. 

State and Local Borrowing. State governments usually authorize the 
state treasurer and comptroller to borrow money for the state treasury when 
there is a temporary shortage. This borrowing in anticipation of tax collec- 
tions is usually carried on through the sale to leading banks of notes or cer- 
tificates that pledge the credit of the state. Borrowing in larger amounts 
and for longer periods usually calls for specific state legislation, authorizing 
the borrowing of a specific amount, for a particular purpose, and at no more 
than a certain rate of interest. In many states a referendum vote is needed 
to give the proper authorization, and in some states even a constitutional 
amendment is required. It has been assumed that the voters would be a 
genuine check upon the state authorities, and would often defeat bond issues 
that the officials wanted to have passed. There is no evidence of any im- 
portance to show that the referendum has worked this way in either state 
or local government. Cities and states in which the referendum is not used 
have not in general increased their debts any more than others. While some 
bond issue measures are defeated by the voters, there is evidence that where 
the referendum exists, legislators feel less responsibility, and are willing to 
submit to the voters proposals for bond issues that they would not assume 
to pass themselves. 

State and local bond issues are usually for specific purposes, such as high- 
ways, and in some cases special taxes are even pledged for the repayment 
of the loan, although the general credit of the state or local government is 
usually also pledged. Borrowing by the national government is for general 
and unspecified purposes, as a rule, and the pledge behind the loan is al- 
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ways the entire credit of the national government, not any specific tax. 
State and local authorities must always see that they keep within debt limits, 
also, and that they observe meticulously the requirements of the laws as to 
form of bonds, rates of interest, and other requirements. In these matters 
the national government is far more free. 

Term Bonds and Sinking Funds. It has been the custom of most state 
and local governments to issue so-called ^^term bonds,’’ and to set up sinking 
funds to accumulate the money to repay them. Term bonds are issued to 
run for a definite period, such as 20 or 30 years, and all become due at once. 
Coupons are attached for interest payments, and each year or six months the 
bondholder can collect the interest due. Thus the full interest is paid regu- 
larly, but the government must provide also for putting aside some money 
from time to time into a sinking fund that can be invested in other ways, 
according to law, and that is presumed to increase in time to equal the 
amount of the bond issue when the latter falls due. In many local govern- 
ments it was found that sinking funds were not well managed. Not enough 
money was put into them, the investments made did not yield enough or 
they were not safe, sometimes the money in the fund was used for other 
purposes, and in many cases there was a failure to have the money ready to 
pay off bond issues when they fell due. Then the bonds had to be refunded. 

Serial Bonds and Debt Repayments. As a result of these proved de- 
fects, many states have in recent decades passed laws requiring local govern- 
ments to use the ^^serial” type of bonds. Under this plan an issue of $100 , qoo 
might be so arranged that some would fall due at the end of the first year, 
say $3,000, then $4,000 the second year, $s,ooo the third year, and so on, 
with a few years at $6,000, so that at the end of say 20 years the entire 
amount would be repaid. But note that the debt would be reduced a little 
each year, because of some bonds falling due, so that the interest charges 
would also decrease each year. It was found that it was not at all difficult to 
sell such bonds at good interest rates, and that investors liked the idea that 
local units were regularly paying off their debts. This helped municipal 
credit to some extent. No scheme is perfect, however, and it was later " 
found that in depression times cities had a good deal of trouble raising the 
money to pay off the installments. Thus partial refunding was sometimes 
necessary, but at least where the plan was honestly tried it did help to re- 
duce debts somewhat during better times. 

Defaults and Repudiations by States. There is always the possibility, 
of course, that governments cannot repay their obligations, or even pay the 
interest, when due. Refunding, or new borrowing to repay old loans, is then 
in order as the first expedient. As far as the national government is con- 
cerned, it has up to this time had no trouble in taking care of its obligations. 
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When state governments default, what can be done about it? A state may 
not legally impair the obligation of contracts, including its own contracts, 
so that the bonds still stand as legally good. But on the other hand, a state 
may not be sued by any individual without its own consent. Thus the 
moneylender is in a difficult position if he tries to enforce payment. There 
have been state defaults, and some outright repudiations, in the past. In 
recent years, despite great economic difficulties that necessitated some tem- 
porary delays and defaults in interest payments, the states have in general 
respected their obligations. 

Defaults on Local Bonds. Local governments, as previously noted, are 
even more likely to go into default in times of depression and calamity. 
When they fail to meet their obligations, what can be done ? Local govern- 
ments are suable in the courts like any individual or private corporation. 
The courts in some cases order the collection of a tax sufficient to meet the 
defaulted obligations. If it is impossible to collect such a tax, or if the 
money proves insufficient, it is theoretically possible under certain court de- 
cisions to have some of the “private” or non-governmental property of the 
local government sold to pay the judgment. Thus if a city owned an electric 
light plant or other valuable revenue-producing utility, this might conceiv- 
ably be taken to pay the bondholders, but this is a rare and unlikely case. 
The mandatory tax levy and tax collection, and the attachment of any cash 
on hand in the local treasury, seem to be the best available remedies in the 
ordinary courts. 

State Remedial Measures. Because the severity of the depression in 
many places made such measures inadequate, a number of states passed laws 
to provide some relief and to maintain the credit of local units as far as 
possible.^® In some states the state itself extended direct aid to the local 
communities hardest hit. Various funding and refunding laws were passed, 
under which local debts could be extended over longer periods, and the rates 
of interest be reduced. In many places where the communities were evi- 
dently doing their best to meet their obligations, committees representing 
bankers and other investors worked with local committees in scaling down 
debts and interest charges, while at the same time making changes in local 
financial practices so as to save some money. Under certain state laws, 
local units that were allowed to refund their debts were put upon a strict 
cash basis thereafter. 

Federal Municipal Bankruptcy Act. Leading municipal officials felt 
that the time had arrived for the national government to extend the national 
bankruptcy law so as to cover the cases of local governments that could not 
meet their obligations. Congress was therefore induced to pass an act per- 


“Hillhouse, op. ctV., ch. XI. 
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mitting local governments, with the state’s consent, to apply to the federal 
courts for relief and if a plan of debt adjustment could be worked out that 
was acceptable to the holders of 75 per cent of the bonds, and if the court 
found the plan to be a fair one to all concerned, the court could make a 
decision to compel the bondholders, including any dissenting minority, to 
abide by the plan and to accept the amounts to which they were entitled 
under it.^’' This act the Supreme Court, by a 5 to 4 vote, held to be uncon- 
stitutional as contrary to the federal system of government.^® The fact that 
the states had consented to the act of Congress was held unimportant and 
ineffective, since the states may not pass any laws impairing the obligation 
of contracts. Congress soon after re-enacted substantially the same measure, 
and this time the now-reorganized Supreme Court sustained 

BORROWING POLICY AND PAY-AS-YOU-GO 

Many arguments have been advanced in favor of governments borrowing 
instead of paying all expenditures out of current revenue.^*^ ( i ) Defending 
the country against foreign invaders is so important that any method of 
financing seems justifiable. (2) To provide for relief and reconstruction in 
major disasters, as when a city is swept by flood or destroyed by fire, bor- 
rowing is also considered justifiable. (3) The same argument is applied to 
the financing of relief and reconstruction measures in cases of the most 
serious depressions, such as that which followed 1929. (4) Borrowing is 

also defended as a means of raising the capital for unusually large im- 
provements, such as are infrequently made and will last a long time. (5) In 
the case of so-called ^^self-liquidating enterprises,” such as water supplies 
and electric light plants, which will charge rates for their services or prod- 
ucts, borrowing may also be justified. It is important, however, that every 
proposal to borrow be scrutinized with the greatest care, and that govern- 
ments like individuals adopt ‘^pay-as-you-go” as the best policy in the 
long run for minor and recurrent improvements, and for all regular operating 
expenses. 

REFERENCES 

H. L. Lutz, Public finance, 2nd ed., New York, 1929, chs. XXIV-XXVIII. 

Paul Studensky, Public Borrowing, New York, 1930. 

William L. Raymond, State and Municipal Bonds, Boston, 1923. 

Fraser Brown, Municipal Bonds, York, 1922. 

A. M. Hillhouse, Municipal Bonds: A Century of Experience, New York, 1936. 

^^Act of May 24, 1934, 48 Stat. at Large, ch., 348. 

Ashton V, Cameron County Water Improvement District (1936), 298 U. S. 513. 

United States v, Bekins (1938), 304 U. S. 27. 

See Paul Studensky, Public Borrowing, especially chs. V-IX, for a more complete 
discussion of this subject. 



724 PUBLIC FINANCE 

Carl H. Chatters and Albert M. Hillhonse, Local Government Debt Administra- 
tion, New York, 1939. 

Carl H. Chatters and Irving Tenner, Municipal and Governmental Accounting, 
New York, 1940, espec. chs. 4-7. 

A. E. Buck, Municipal Finance, New York, 1926, ch. XIV, ‘^Bebt Administra- 
tion,” by Luther Gulick. 

U. S. Department of Commerce, Bureau of Foreign and Domestic Commerce, 
Long-Term Debts in the United States, by Donald G. Horton, Washington, 
1937, ch. II. 

• , Statistical Abstract of the United States, 1936, Washington, 1936. Na- 

tional Industrial Conference Board, Cost of Government, ig2j-iQj4, New 
York, 1934. 

, Cost of Government in the United States, XQ34-ig36, by Lewis H. Kim- 

mel, New York, 1937. 

C. E. Rightor, The Preparation of a Long-Term Financial Program, Municipal 
Administration Service No. 5, New York, 1927. 

Edna Trull, Resources and Debts of the Forty-Eight States, New York, 1935. 

U. S. Treasury Department, Annual Reports. 

Alvin H. Hansen and Harvey S. Perloff, State and Local Finance in the Na- 
tional Economy, New York, 1944, espec. ch. 10. 

Tax Institute, Tax Policy, Jan., 1944, vol. XI, no. 3, “The Public Debt: 1944” 
and Feb., 1944, ibid., no, 4, “Attitudes on the Public Debt.” 



Part Thirteen 


GOVERNMENT AND THE ECONOMIC WORLD 

43 ® THE PROMOTION AND REGULA- 
“ TION OF BUSINESS 

G overnment and private businesses are two phases of human or- 
ganization and activity that are closely interrelated. How major busi- 
ness interests and economic forces influence the course of government was 
outlined in Chapter 20. Government in turn influences, regulates, and pro- 
motes business activities. This chapter will deal mainly with governmental 
policies and functions that affect commerce and trade, and later chapters 
will take up government controls over other economic activities. The term 
^^business” will be used generally to cover the whole field of economic activi- 
ties that affect two or more people. Special wartime controls over business 
are outlined in Appendix A. 

Regulation and Promotion o£ Business. It is impossible to draw a 
sharp line between governmental activities that promote and those that regu- 
late business. So-called regulations that prohibit or restrict one type of busi- 
ness activity are generally only parts of a broad scheme whose aim is to in- 
crease the total volume of business and employment. Thus the purposes of 
regulatory laws and promotional measures may be listed together as follows : 
(i) To prevent downright stealing, fraud, and cheating in business transac- 
tions. (2) To ensure the buyer of reasonably good quality, honest measure, 
and low prices. (3) To promote the people^s health, safety, and morals. 
(4) To stabilize or regularize business over long time periods, and prevent 
violent ups and downs of employment, and dislocation of industries and 
families. (5) To promote business convenience through a uniform currency, 
standard weights and measures, better transportation, and numerous other 
devices. (6) To promote national economic independence and protect home 
industries from undue foreign competition. (7) Through these and other 
methods to increase the total volume of business and employment, raise the 
American standard of living, and promote the ^^general welfare.’’ 

Regulation of Early American Commerce. The commerce of the Eng- 
lish colonies in America was regulated by Parliament. The regulations 
aimed in part to keep the colonies as sources of raw materials for the fac- 
tories in England, and to prevent the colonists from competing with the 
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English manufacturers. At the same time there was a considerable amount 
of local regulation of business in each colony by the colonial assembly, as 
well as a little in the cities like New York. When independence was de- 
clared, Congress assumed the right to make commercial treaties with foreign 
countries, but in the Articles of Confederation the states expressly reserved 
the right to tax imports.^ Congress also had powers with respect to coinage, 
the fixing of standards of weights and measures, regulating trade with the 
Indians, and providing for a postal system among the states, but these 
powers were exceedingly limited, and Congress had no power to enforce its 
regulations. 

Business Regulation at Common Law. In adopting the common law 
of England, the states took over a system of business regulation and an atti- 
tude toward business that remain in large part to this day. The common 
law intended that business should be free, that a citizen should be entitled 
to enter upon any lawful business, to employ land and laborers, and to sell 
his products without unnecessary burdens. Restraints or restrictions ex- 
isted but they were the exception, not the rule. There had to be special leg- 
islation or grants from the Crown to justify monopolies. The basic common 
law of business regulated ( i ) property, and how it may be acquired and 
sold and rented, (2) contracts as to labor, services, and sales, (3) business 
organization, and (4) special branches such as those relating to insurance, 
banking and common carriers. A part of this fundamental body of business 
law has entered into the federal statutes and decisions, too, but the general 
laws of business organization and procedures are state laws, and they are 
very largely of common law origin. 

*^Ltet the Buyer Beware.’’ Running through much of the common law 
is the rule ^det the buyer beware” (caveat emptor), and the notion that 
everyone must look out for himself. If anyone is wronged in a business 
transaction he must himself seek justice and redress in the courts. The 
state does not stand ready to go into action every time someone is cheated 
or underpaid. Nevertheless, the statutes have shown a tendency recently to 
put more burdens on state authorities in the protection of the buyer. This 
shift of emphasis is due in large part to new conditions. Where once goods 
were relatively simple, and were made locally, and everyone could to some 
extent inspect what he bought, today things are made thousands of miles 
away, and packed in boxes and cans that are not opened until the buyer is 
ready to use the contents. Furthermore, the standards of what is good and 
safe have risen, and only specialists can ascertain the quality of foods and 
textiles according to modern standards. 

^Articles of Confederation, Art. IX, par. i. 
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The Constitution and Commerce. The makers of the Constitution 
aimed to make the United States a single economic unit, with complete free* 
dom of trade internally, so that the market for every business would be as 
wide as the country.^ Not only the so-called “commerce clause’’ of the Con- 
stitution, but many others vest powers in Congress that tend in the same 
direction. The clauses on money, on patents and copyrights, on weights and 
measures, on the post office, on bankruptcy, and on taxation, all buttress the 
commerce clause which reads : 

The Congress shall have power ... to regulate commerce with foreign na- 
tions, and among the several states, and with the Indian tribes.® 

Congressional regulation of commerce was rather meager before the Civil 
War, and it was not until 1879 that any act passed by Congress to regulate 
commerce was held to be beyond its powers.^ Between that time and the 
present, commercial regulations have increased greatly, and yet not more 
than a half dozen other acts of Congress have been held invalid as beyond 
the commerce power. 

1. Powers o£ Congress over Foreign Commerce. The commerce clause 
is clearly divisible into three parts, each relating to a different branch of 
commerce: (i) that with foreign nations; (2) that with the Indian tribes; 
and (3) that among the states. The first of these, the power over foreign 
commerce, must be read in conjunction with the court’s attitude concerning 
the complete and exclusive power of the national government over all mat- 
ters connected with external affairs.® Congress has regulated foreign com- 
merce in almost every respect. It has passed acts governing navigation, 
shipping and the safety of ships, pilotage, the employment and compensa- 
tion of seamen, arid many other details for ships in foreign commerce. It 
has shut off commerce completely with certain foreign powers, it has for- 
bidden some kinds of commerce, permitted other kinds to come in free, and 
put heavy tariffs on still other kinds of goods. Not one of its acts in this 
field has ever been held invalid. Its power over this branch of commerce 
is evidently complete and exclusive, and if any state regulations as to ports 
and harbors are permitted to stand, it is only because they control local mat- 
ters that Congress has not itself intended to regulate. 

2. Commerce with the Indians. The power to regulate commerce with 
the Indian tribes is completely in the hands of Congress.® 

3. Interstate Commerce Power. The power to control commerce 
^^among the several states” presents a different situation. The Tenth Amend- 

® See ch. 4. 

® U. S. Const., Art I, sec. VIII, par. 3. 

^ The Trade Mark Cases (1879), 100 U. S. S2, 


® See ch. 36. 
® See ch, 37. 
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ment reserves to the states all the powers not given by the Constitution to 
the national government, or denied by it to the states. For a long time it 
was held by the Court that the powers over internal affairs granted to Con- 
gress are modified by this reservation of powers to the states, and this 
despite the further fact that the Constitution and the laws passed in pur- 
suance thereof are the supreme law of the land. The judges at times scru- 
tinized closely the words of the clause granting the power over interstate 
commerce. They asked : What is commerce ? What is interstate^ or “among 
the states’’? What is regulation? One assumption seems to have been that 
the state and the national governments are necessarily in conflict with each 
other, and that any action by the national government in a field that the 
states could or should occupy must necessarily be harmful to the states, or 
vice versa, and hence must be invalid. 

Growth o£ Law of Interstate Commerce. As a result of many deci- 
sions, what is essentially a political question, as to which of two bodies 
shall exercise a certain power, a question on which there was originally no 
law whatever, became a complicated legal question, the complications being 
largely the result of Supreme Court decisions. The court was not able to 
follow a clear and consistent line of reasoning and decision.^ In the earliest 
decades it was constructive and nationalistic; later it took a sharp swing 
toward upholding states’ rights in matters of commercial regulation; and 
still later it began to apply the Fourteenth Amendment to invalidate state 
regulations. Since 1957 it has upheld under “the commerce power” not 
only various direct regulations of commerce by Congress but also Congres- 
sional regulations of industry and agriculture that affect commerce. 

The Nature of Commerce. Gibbons v. Ogden, the leading case on what 
is commerce, involved the validity of an exclusive franchise given by the 
state of New York to Robert Livingston and Robert Fulton, to operate 
steamboats in New York waters.® Ogden was operating such a boat for 
Fulton and Livingston, while Gibbons, the other party to the suit, was op- 
erating over the same route between New York and New Jersey under a 
license from the United States government. In a suit by Ogden to prevent 
Gibbons from competing with him, the United States Supreme Court had 
to decide on the rights of the two parties, and this meant that it had to settle 
the relative powers of the states and of the national government over inter- 
state commerce. Chief Justice Marshall wrote as follows: 

The subject to be regulated is commerce; and . . . to ascertain the extent 
of the power, it becomes necessary to settle the meaning of the word. The 

1^. S. ComiDy The Commerce Power versm State Rights, 

s Gibbons Ogden (1824), 9 Wheaton (U. S.) 1. 
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counsel for the appellee would limit it to traffic, to buying and selling, or to the 
interchange of commodities, and do not admit that it comprehends navigation. 
This would restrict a general term, applicable to many objects, to one of its 
significations. Commerce, undoubtedly, is traffic, but it is something more; 
it is intercourse. It describes the commercial intercourse between nations, and 
parts of nations, in all its branches, and is regulated by prescribing rules for 
carrying on that intercourse. 

In short, buying and selling, navigation, transportation, sending of mes- 
sages, the pumping of oil and gas through pipe lines from one place to an- 
other, and a variety of similar activities are included within the term ^^com- 
merce.’’ Certain other things have been held definitely not to be commerce / 
by themselves. Insurance was one of these until 1944.^ A New York insur- 
ance company might sell an insurance policy through an agent in Illinois to 
a farmer in Wisconsin, collect premiums by mail or in person at the Illinois 
office, and pay claims directly from the New York office to the beneficiaries 
in Wisconsin, but this was not interstate commerce because it was not com- 
merce at all. Contracts of insurance, the court then said, “are not articles 
of commerce in any proper meaning of the word/’ Partly as a result of 
this holding, there are forty-eight state systems of regulating insurance 
instead of one national system. In 1944 this old decision was overruled.®®^ 

Similarly, manufacturing and mining were once held not to be commerce. 
“Manufacture is transformation — the fashioning of raw materials into a 
change of form for use.’’ “Commerce succeeds to manufacture, and is not 
a part of it.” Since commerce is “intercourse for the purposes of trade,” 
“plainly, the incidents leading up to and culminating in the mining of coal 
do not constitute such intercourse.” Had these things been held to be com- 
merce, said the court in one case, “The result would be that Congress would 
be invested, to the exclusion of the states, with the power to regulate, not 
only manufacture, but also agriculture, horticulture, stockraising, domestic 
fisheries, mining — ^in short, every branch of human industry,” 

Dividing Line Between Commerce and Non-Commerce. In fact, how- 
ever, any business organization is likely to engage in commerce at the same 
time that it carries on mining, manufacturing, or logging. At what point 
do the activities that are not commerce end, and those that are commerce 
begin? In the Minnesota iron mines the scoop shovels that operate in the 
open pits with one single sweep dig the ore out of the ground and deposit 
It in the cars that are to carry it to the Great Lakes ports. At what point 

^Paul z;. Virginia (1868), 8 Wallace (U. S.) 168. 

S, V. South-Eastern Underwriters (1944), 322 U. S. 533. 

i^’Kidd -y. Pearson (1888), 128 U. S. i. See also Carter ti. Garter Goal Co. (1936), 
298 U. S. 238, and N.L.R.B. v, Jones & Laughlin Steel Corporation (1937), 301 
U. .S. I, 
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in the arc of this movement does mining cease and commerce commence? 
Moreover, since Congress has the power to regulate commerce among the 
states, it has power to regulate companies engaged in commerce even though 
they are also busy with mining or manufacturing. In one of its latest pro- 
nouncements on this subject the court said : 

When industries organize themselves on a national scale, making their rela- 
tion to interstate commerce the dominant factor in their activities, how can it 
be maintained that their industrial labor relations constitute a forbidden field 
into which Congress may not enter when it is necessary to protect interstate 
commerce from the paralyzing consequences of industrial war? We have often 
said that interstate commerce itself is a practical conception.^^ 

Interstate and Intrastate Commerce. In the case of Gibbons v. Ogden, 
the attorneys on one side argued as if the power of the national government 
to regulate commerce could operate only at the state line, and not within the 
state, or in short that commerce is interstate only at the instant and at the 
point where it crosses state lines. This was of course absurd, and had to be 
overruled. Commerce is interstate, or among the states, from the time the 
transaction begins in one state continuously until it terminates in another. 
It is interstate, also, even though the beginning and the end of the transac- 
tion are in the same state, if in its course the shipment or the communication 
crosses a state line. 

State Regulations Affecting Interstate Commerce. Since the states 
have power to regulate intrastate commerce, or commerce wholly within a 
state, the question as to what is interstate arises most frequently in connec- 
tion with state regulations. As a general proposition, the power of Congress 
over interstate commerce is said to be exclusive; the states have none of it. 
Another general principle is that if Congress has not regulated some particu- 
lar phase of interstate commerce, it intends that such commerce shall be free 
from regulation. To both these statements there are important exceptions. 
Many regulations of a local nature, made by state and local governments, 
actually affect interstate commerce. Some do so only indirectly, such as 
regulations requiring railroads to maintain watchmen at important traffic 
crossings, which add a little to the expense of operating railroads and have 
some effect on interstate rates. Somewhat more direct was a regulation of 
the state of Washington, recently before the Supreme Court, by which the 
state required state inspection of certain motor-driven tugboats that were 
not regulated-by act of Congress.^^ The state was in this case filling in a 

N.L.R.B. V. Jones & Laughlin Steel Corporation ( 1937)5 301 U. S. i . 

^2 Kelly -y. State of Washington ex rel. Foss Co, (1937), 302 U. S. i. See also 
S. C. State Highway Department Barnwell Bros. (1938), 303 U. S. 177. 
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gap in the federal regulations, but it was admittedly making a direct regula- 
tion of boats engaged in interstate commerce. Such local regulations will 
be sustained if they are enacted to promote health, welfare, convenience, 
or any other public purpose, and do not seriously hamper interstate com- 
merce or go counter to Congressional legislation. In like manner, state and 
local taxes on interstate carriers and on interstate business are not neces- 
sarily invalid. If they do not place excessive or discriminatory burdens on 
such commerce, they will be sustained.^® Had any other conclusion been 
reached, the states would have lost the power to tax railroads, telegraph and 
express lines, goods carried in interstate commerce, and many other things. 

Original Package Doctrine. One rule for determining at what point 
interstate commerce ends is the ^^original package” doctrine.^®^ (i) Goods 
imported from a foreign country on which the import duties have been paid 
are not subject to state taxation until the original packages have been broken 
and the goods have been taken out for sale. They then may be taxed and 
regulated like other goods, but without discrimination. (2) Goods produced 
in one state and shipped into another may be taxed like other similar goods, 
without discrimination, even though in the original package, but are not sub- 
ject to regulations as to sale and use until the original package has been 
broken. 

State Control of Liquor Business. In the days before the Eighteenth 
Amendment there was a great deal of difficulty over this doctrine, owing to 
the fact that states attempting to prohibit the liquor traffic found that liquor 
was being shipped in from other states. Congress thereupon passed various 
acts modifying the original package doctrine, which is entirely a court-made 
rule, in order to give the ^^dry” states more control over liquor so shipped. 
When the Eighteenth Amendment was in effect there was no such problem, 
since all transportation of liquor for beverage purposes was forbidden. The 
Twenty-first repealed the Eighteenth Amendment and provided that: 

The transportation or importation into any state, territory, or possession of 
the United States for delivery or use therein of intoxicating liquor, in violation 
of the laws thereof, is hereby prohibited. 

Under this rule the states have entire control over the liquor business in 
every respect, including the shipment of liquor into or out of the state,^^ 

Supremacy of National Regulations. In regulating railroads and other 
interstate carriers, and particularly in regulating their rates, Congress faces 

McGoldrick Berwind- White Coal Mining Co. (1940), 309 U. S. 33. 

Brown t;. Maryland (1827), 12 Wheaton (U. S.) 419; Hooven & Allison Co. v. 
Evatt (1945), 324 U. S. — , 65 S. Ct. 870. 

^^Ziffrin, Inc., t;. Reeves (1939), 308 U. S. 132. 
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the problem that the same transportation companies carry goods between 
points in the same state. In the same freight car there may be both inter- 
state and intrastate shipments. It is next to impossible for the railroads 
to operate under two different systems of rates in such cases. Furthermore, 
the income of the roads might be seriously impaired by excessively low rates 
within states, so that they could not operate successfully and efficiently. 
The courts have found it necessary, therefore, to invalidate systems of state 
rates that are lower than the interstate rates. Thus interstate regulations 
are held to prevail over state laws. The result is that the instrumentalities 
of interstate commerce — ^waterways, railroads, express companies, pipe lines, 
telegraph lines — tend to come completely under national regulation, to the 
exclusion of all but minor state regulations. 

Extent o£ Power to Regulate. Every phase of our foreign commerce 
and commerce with the Indians may be strictly controlled through licensing 
systems and even prohibited. But does the power to regulate interstate 
commerce also include the power to prohibit ? It is clear that goods that 
are in themselves harmful may be forbidden in interstate commerce, and 
so too may goods that are not in themselves harmful but w^hich, by the law 
of the state into which they are to go, are forbidden to be sold there. Such 
is the purport of the decision upholding the law forbidding the shipment 
into any state of prison-made goods, where the state law forbids them to 
be sold.^® In one of the child labor cases, the Supreme Court held that 
Congress lacks the power to forbid the interstate shipment of goods that are 
in themselves not harmful, and that the receiving state permits to be sold 
Recent decisions of the Supreme Court indicate that this rule is no longer 
followed, and that Congress may prohibit any commerce under its power 
to regulate.^® This principle would seem to apply, also, to anything that 
seriously affects interstate commerce. It is thus that the national govern- 
ment is able to put teeth into the Wage-Hour Act and the regulations of 
agriculture. 

MONOPOLIES, TRUSTS, AND RESTRAINTS OF TRADE 

Monopolies. It is the common law rule that trade shall be free, except 
as it is regulated by public authorities in the public interest. Nearly half 
the states tried to put this rule beyond legislative control by inserting it 
in the state constitution. Thus Maryland provides that ^^monopolies are 
odious, contrary to the spirit of a free government and the principles of 

See Edward S. Corwin (1936), The Commerce Power versus State Rights jVnnzt- 
ton, 1936. 

Kentucky Whip and Collar Co. v, Illinois Central Railroad Co. (1937), 57 S. Ct. 
277, 299 U. S. 334, 

^’’Hammer v. Dagenhart (1918), 247 U. S. 251. 

S. Darby Lumber Co., (1941), 312 U. S. 100. 
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commerce, and ought not to be suffered.” A monopoly is in a position 
not only to charge excessive prices for its goods and services, but also to 
operate as a restraint on trade. The common law provided remedies 
whereby the injured individual could sue in the civil courts for redress, but 
there was little or no state enforcement of the rule. Even at common law 
there were exceptional cases where monopolies were permitted. This was 
particularly true of such public facilities as ferries, plank roads, and bridges. 
Usually private capital could not be attracted to build such facilities with- 
out assurance that there would be no competition. Later came such public 
utilities as water, gas, electricity, street railways and telephones, and again 
monopolies had to be permitted. 

Incorporation of Business Companies. The states also began early to 
charter corporations for the conduct of business. A corporation has the ad- 
vantage of great flexibility in size, since its capital and membership can 
grow almost without limit, and it also has advantages in the limited liability 
usually granted in the franchise, and in the possibility of highly concentrated 
control. A corporation with hundreds of millions in capital investment and 
tens of thousands of stockholders, can be managed by a small board of direc- 
tors and a general manager. At first each corporation received a special 
charter from the state, and no corporation was entitled to existence except 
for some good public purpose. The idea soon spread, however, that every 
group that so desires has a “natural right” to this form of organization. As 
the demand for charters increased the states enacted general incorporation 
laws under which the incorporators could organize with no more formality 
than that of depositing a certificate of incorporation with the secretary of 
state and paying a small fee. . 

Corporations Operate in Many States. In the period of industrial 
growth after the Civil War came the great flowering of business corporations. 
Nearly every important business was incorporated. Congress incorporated 
some banks and railroads, but states like Delaware, New Jersey, New York, 
and others lying near the great centers of capital did most of the chartering. 
Once organized in any state, a corporation would enter other states to do 
business. It is true that there is no constitutional right on the part of a cor- 
poration to establish offices and factories and do a local business except in 
its own state, but most states were so anxious to promote local business 
that as a rule nothing was required of foreign corporations, i.e., corporations 
chartered in other states, except simple registration in the states where they 
desired to operate. 

j^^aryland Gonstitution, Declaration of Rights, sec. 41. 

Atlantic Refining Co. v. Commonwealth of Virginia (1937), 302 U. S. 22. 
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Trusts and Holding Companies. Then came the great financiers and 
the captains of industry who began the work of combining or merging 
smaller corporations into bigger ones, to form so-called ^Trusts” which are 
a special form of supercorporation holding the stocks and assets of other 
corporations, and “holding companies, a later type. The latter replaced 
most of the trusts and became especially common in the field of public 
utilities. The number and importance of these great corporate enterprises 
are almost beyond belief. In 1933 two hundred great corporations held one- 
fifth of the national wealth, or about 50 per cent of the industrial wealth.^i 
A number of these corporations had each over a billion dollars in assets. 

Cut-Throat Competition Destroys Competition. The common law 
rules against ruthless competition were inadequate. When some of the large 
corporations began to rise to power, they found it possible either to buy 
out their small competitors or to force them out of business by underselling 
them. The great combination could thus pick off one small competitor after 
another, while making its profits in the areas where competition was already 
crushed. Thus the lack of rules against unfair competition resulted in the 
creation of monopoly conditions in many cases. Competition does not en- 
force itself in the sense of guaranteeing that competition will always be 
possible. Even without a monopolistic franchise, a great oil company or 
steel company may be in the position of having a virtual monopoly, leaving 
the public more or less dependent on its mercy. 

Sherman Anti-Trust Act, 1890. Most of the states have anti-monopoly 
laws of long standing, but these were seldom enforced since the great cor- 
porations that threatened men with control over their livelihood reached far 
across state boundaries, and could not be reached by state authorities. In 
1890 Congress moved into the field of anti-monopoly legislation by enacting 
the Sherman Anti-Trust Act. The essence of this act, given below, is little 
more than a re-enactment of the common law rule with added penalties. 

Sec. I. Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several states, or with 
foreign nations, is hereby declared to be illegal. Every person who shall make 
any such contract or engage in any such combination or conspiracy, shall be 
deemed guilty of a misdemeanor, . . . [Fine up to $5,000, imprisonment up to 
one year, or both.] 

Sec. 2. Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize any part 
of the trade or commerce among the several states, or with foreign nations, shall 
be deemed guilty of a misdemeanor, . . . [Same penalties.] 

National Resources Committee, The Structure of the American Ecowowy (1939), 
Pt. I; Berle and Means, The Modern Corporation and Private Property , p, 27. 

Code of Laws of the U. 5 ., Title 15, ch. i, secs. 1, 2. 
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Early Cases Under Anti-Trust Law. This act put the burden on the 
government to prosecute monopolies. There were a few successful early 
prosecutions under the act in matters of somewhat local concern, but in 
1895, in the so-called Sugar Trust case, the Supreme Court held that the 
act was not applicable to manufacturing, and that the sugar trust was ap- 
parently engaged primarily in manufacturing and only incidentally in inter- 
state commerce.^® This gave the act something of a body-blow. In the 
same year a labor union was successfully enjoined from interfering with 
interstate commerce, and some years later the Sherman Act was held to 
apply as against labor unions which by strikes and boycotts interfere with 
such commerce. In short, instead of giving the expected results, the act was 
found to be a new weapon against labor. 

The “Rule of Reason” Applied. During the administrations of Theo- 
dore Roosevelt and Taft, there were further prosecutions under the act, and 
then came the 1911 decisions in the Standard Oil and Tobacco company 
cases.2^ In these the Supreme Court more fully considered the Sherman 
Act, and the common law meaning of what the act was trying to do, and 
decided that the law was aimed only at “undue restraint’^ of trade, and that 
it was left “to be determined by the light of reason ... in every given case 
whether any particular act or contract” was contrary to the law. Naturally 
this left it to the courts to have the last say as to what is reasonable in 
given circumstances. The Standard Oil Company was indeed ordered to be 
dissolved, as was the American Tobacco Company as then organized, hut the 
public was left with the impression that no one was going to be punished 
under the law, and that the teeth of the act had been drawn. 

Clayton Act, 1914. The Democratic party, coming into power in 1913 
under President Wilson, tried a new tack. The Clayton Act, passed in 
1914, forbade (in interstate commerce) various kinds of price discrimination 
by sellers as between buyers, and also prohibited price-fixing agreements; 
it provided that “labor, agricultural, or horticultural organizations” should 
not be “held or construed to be illegal combinations or conspiracies in re- 
straint of trade, under the anti-trust laws” ; and it forbade any corporation 
engaged in interstate commerce from acquiring such stock control in any 
other corporation as would “substantially lessen competition” between the 
several corporations involved.^® 

Federal Trade Commission, 1914-. This act was accompanied by an- 
other that created the Federal Trade Commission.^*^ The commission con- 

U. S. t;. E. C. Knight Co. (1895), 156 U. S. i. 

Standard Oil Co. of N. J. v. U. S, (1911), 221 U. S. i; U. S. v. American To» 
bacco Co. (1911), 221 U. S. 106 

25 Qj Laws of U, 5 ., Title 15, ch. i, sec. 13. 

2s/^)ifi?.-Title 15, ch. 2, sec. 41. 
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sists of five members appointed by the President with the consent of the 
Senate. The terms of the members are seven years, and not more than three 
of the five members are to be of the same political party. The commission 
has from the first been empowered to enforce various provisions of the Clay- 
ton Act, as well as to prevent ^^unfair competition’’ in interstate commerce. 
Later laws empowered it to prevent certain price discriminations (aimed at 
chain stores), and unfair and deceptive acts in the food, drug, and cosmetics 
businesses, and to enforce the law on honest labeling of wool products. An- 
other of its functions is to make studies and investigations with respect to 
the conduct of interstate commerce, and to keep Congress and the public 
informed. 

Complaints by business concerns against other concerns are made to the 
the commission by the hundreds every year. In many cases nothing more 
is done beyond a preliminary examination ; the complaint is found to be 
without serious merit, or it alleges some violation over which the commission 
has no control. Other cases are investigated further, and are settled by 
“stipulation,” both the parties agreeing to a statement of the facts and to 
a settlement. These stipulations are published without the names of the 
parties, so that no one gets any harmful publicity. Only a small per cent of 
the cases go so far as to require a formal trial by the commission and the 
issuance of a “cease and desist” order. These orders are like court decisions ; 
each commands certain named parties to desist from the specified unfair 
trade practices. Appeals from them may be taken to the Circuit Court of 
Appeals. Such appeals are taken in a varying percentage of the cases and 
it is noteworthy that the appeals result in many reversals of the commis- 
sion’s orders by the courts. 

Difficulties of the Commission. The commission has been, and to some 
extent is still being, handicapped in a number of ways, (i) During its first 
years it endeavored to enforce the laws vigorously, but the courts frequently 
upset its decisions, (2) The commission was supposed to be the judge as to 
the facts in the case, but in a number of cases the courts presumed even to 
overrule the commission on questions of fact. (3) Reduced appropriations 
and limited staffs handicapped the commission to a considerable extent at 
one stage. (4) When the Republican party came back into power in 1921, 
substantial changes were made in the membership, and an entirely new policy 
was adopted over the protest of the minority. President Coolidge in par- 
ticular made it a point to select only such commissioners as would deal 
gently with business. In short, the commission has in its membership re- 
flected the changing politics and policies of the great parties. (5) Actual 
terms of service on the commission have been short, so that a strong, per- 
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manent membership, a judicial attitude and a stable policy have not been 
built up. 

What Is Unfair Competition? (6) Great difficulty has arisen out of 
the fact that the laws do not clearly lay down the rules as to what is “un- 
fair competition’^ or what is likely to “lessen competition.” The courts in 
construing such phrases in the laws have limited the powers of the commis- 
sion considerably, (a) The commission may order the cessation of such 
activities only as are unfair; (b) the unfairness must be among competitors, 
and not the unfairness of a dealer to his customers ; (c) the practices com- 
plained of must be in interstate commerce ; and (d) the commission’s orders 
must be strictly in the public interest. When the commission merely for- 
bade business practices that were already illegal at common law, i.e., as to 
which the courts found some precedents in judicial decisions, the commis- 
sion’s orders were usually sustained, but when it forbade practices of a novel 
kind, the decisions usually went against it, down to very recent years. 

Trade Practice Conferences. One outgrowth of the period of Republi- 
can domination of the Federal Trade Commission was the series of so-called 
“trade practice conferences.” These meetings of representative leaders in 
various industrial fields were designed to get the various businesses in each 
field to agree on codes of elementary business ethics. If agreement were 
possible, the code would be drawn up, adopted, and distributed throughout 
the industry. This was a sort of beginning of industrial self-government. 

Trade Associations and Restraints of Trade. Long before this there 
had been a considerable growth of “trade associations” in particular lines 
of business. Manufacturers, lumber dealers, grocers, druggists, and many 
others had their national associations, and many of these had offices in 
Washington where they maintained lobbyists. The trade practice confer- 
ences stimulated the movement, and it came to be more and more respectable 
to have such trade associations. Unfortunately, the line between a trade 
association and a combination in restraint of trade is not always clear. If 
the members of such an association agree, openly or secretly, not to cut 
prices below a certain point, there is an illegal price-fixing agreement, a 
restraint of trade. 

The Depression and Regulation. When the depression grew worse 
after 1930, business practices that were not at all necessary in good times 
became rather common. Price wars" developed that were ruinous. In 
desperation some businesses, fearing bankruptcy, went beyond anything 
previously known in competitive methods to keep themselves going. From 
the business world came various plans to stop such ruinous competition, 
to rebuild the morale of business, and to start a movement to restore and 
istabilize business through the trade associations. In at least one plan mem- 
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bership in the associations was to be compulsory, each association was to 
have the power to fix minimum selling prices, there was to be uniform cost 
accounting, codes of fair competition were to be binding on all the members, 
and labor was to be guaranteed a minimum wage and a minimum amount 
of work each year. 

NR A and Codes of Fair Competition. In 1933 some of these ideas be- 
came the basis for the National Industrial Recovery x\ct. In essence this 
act provided for the adoption of a code of fair competition within each 
branch of industry and commerce, to include the protection of labor and 
the stabilization of the industry. When approved by the President each 
code was to have the force of law, and violators of it could be punished. 
The National Recovery Administration (NRA) was then set up, and for 
over a year there was the most feverish activity in almost every branch of 
industry and trade to form these codes. Every train brought more repre- 
sentatives of industry to Washington to participate in conferences pre- 
liminary to the approval of particular codes. In the codes approved mini- 
mum wages were set, child labor was ruled out, and provisions were made 
to enforce the very rules of fair competition that the Federal Trade Com 
mission had been stressing. In addition, to help industry get on its feet 
there were provisions against price cutting. Necessarily prices rose very 
soon in most lines to cover the new costs occasioned by higher wages and 
other requirements. At the fringe in every industry and trade were dis- 
senters, men who said that the small businessman was going to be squeezed 
out, that only the large ones could meet the conditions of the code and 
survive. Nevertheless, the codes were approved in considerable numbers. 
They went into effect, and enforcement began. Then came the Supreme 
Court decision in the ‘^sick chicken’’ case, and the whole NRA, which indeed 
was already losing its popularity, was declared unconstitutional.^^ 

At this writing the national government has returned at least in part to 
a policy of enforcing the anti-trust laws. The trade associations carry on 
in some lines of industry and trade, but without legally compulsory power. 
The Federal Trade Commission, with new membership, is more active and 
vigorous again. At the same time Congress has joined with the states and 
with the owners concerned to regulate the production of oil and soft coal 
under code regulations not unlike those of NRA days. 

Chain-Store Regulations. The drive against monopolies and in defense 
of the small business has turned in recent years against the chain stores 
that are now so important in groceries, drugs, drygoods, and general mer- 
chandise. The states began the attack upon them by requiring that drug 
stores be locally owned by licensed pharmacists (invalidated) and by im- 

Schechter Poultry Corporation t?. U. S. (1935), 29s U. S. 49S. 
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posing especially high, progressive taxes upon them. Thus a number of 
states now have laws taxing chain stores, in addition to regular property 
taxes, so much for (let us say) the 2nd to the 5th store in the chain, then a 
larger amount for the 6th to the loth store, and so on up the scale. Some 
of these laws have been upheld by the courts, others not, depending upon 
the reasonableness of the classifications made. This still did not suffice to 
satisfy the small merchants, so that some states then passed acts, paralleled 
by an act of Congress, forbidding price discriminations to be made by manu- 
facturers and wholesalers in favor of any businesses. The federal (Robin- 
son-Patman) act applies to interstate commerce, and state laws to intra- 
state trade. In the former it is forbidden ‘To discriminate in price between 
different purchasers of commodities of like grade and quality . . . where 
the effect of such discrimination may be substantially to lessen competi- 
tion , . provided that differential prices may be charged where they are 
due to differences in cost of manufacture, sale, or delivery, resulting from 
the different methods of manufacture or sale, or the different quantities 
made or sold. Thus there can still be price differences where the facts 
justify them. 

Other Agencies Regulating Business. The whole policy of the gov- 
ernment with respect to the regulation of business is not tied up with the 
anti-trust laws and the Federal Trade Commission. The Department of 
Agriculture is empowered to enforce a number of laws concerning processors 
and dealers in farm products. Grain exchanges, packers, and stockyards, 
for example, come under its control so far as their business practices, serv- 
ices, and charges are concerned. Other departments, too, have some regula- 
tory functions over trade. In fact, one of the present difficulties is that the 
same industry may be regulated by two different agencies as to different 
phases of its business. 

Local Business Regulation. Where national and state regulations of 
business are designed to promote the health, the morals, the safety, and the 
general convenience and welfare of the people, they are met by many 
municipal regulations that have the same objectives. These local regula- 
tions deal, necessarily, with purely local businesses, such as the local grocer, 
butcher, restaurant keeper, and hotel, but some of them have their effects 
even outside the city limits. Such are the regulations forbidding the sale 
of milk that has not come from inspected, tuberculosis-free herds of cattle, 
and that has not been produced under sanitary conditions. In most places 
pasteurization ordinances have taken the place of the older t5q)e regula- 
tions, but even these have their effects on the farmers’ costs and incGme. 

In the field of health, national, state, and local regulations cover the 
inspection of foods and drugs made and sold to the public. There is federal 
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inspection under the Federal Security Agency, state inspection under state 
departments of agriculture or other agencies, and municipal inspection under 
the city health departments. In the field of morals, federal regulations 
forbid the interstate transportation of women for immoral purposes, and 
the mailing of prize-fight films and obscene literature. State and local laws 
regulate the conduct of hotels, dance halls, liquor dealers, and theaters, 
among other things. Safety is covered by national regulations with respect 
to railroads, ships, airplanes, and other interstate carriers, while state and 
local laws cover a host of businesses and activities, with requirements for 
safety against fire hazards (fire escapes, steam boilers, electric wiring, proper 
building), against accidents in industry and against traffic accidents. 

Special Fields of Regulation. Certain types of business are regulated 
almost entirely by state and local governments. Mining is directly regu- 
lated by the states in which it takes place. There is a Bureau of Mines 
in the United States Department of the Interior, also, but this bureau is 
without coercive power over mine operators. It studies the causes of mine 
accidents, gives instruction in safety methods and rescue work, and also 
studies the economic problems of the mining industry. State regulations 
of mines deal mainly with the safety of the workers, and the protection of 
the rights of landowners whose land may be undermined by mining opera- 
tions. Mamijacturing as such is also regulated mainly by the states, and 
here again the primary purpose of regulation is safety for the workers. The 
construction industry is regulated very largely by the municipalities within 
which most of the larger buildings are erected. The regulations adopted 
cover the location of the buildings, different types of buildings being as- 
signed by zoning ordinances to different parts of the city ; the height and 
bulk of buildings, so as to prevent overshadowing and the excessive shutting 
out of air and sunlight ; and the safety of the building structure. Buildings 
that are to be used for housing come under especially strict rules. In all 
cases, inspection is made of structural strength, electric wiring, fire safety, 
and other features. The national government through the Bureau of Stand- 
ards has done a great deal to improve the standards of building through 
its tests of various types of materials. 

Every regulation of business is in a sense a service and an aid to busi- 
ness. In the following pages are outlined a few governmental activities 
in which the service motive is probably the outstanding one. These services 
have become primarily national because business itself has become national. 

Weights and Measures. Congress has the power “to fix the standard 
of weights and measures.^’ Presumably when it has fixed the standard 
in any particular case, that standard will prevail and will practically pre- 

S. Const., Art. I, sec. VIII, par. 5." 
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vent any state from having a different standard. In fact, however, Congress 
has not made full use of this power. It has fixed the standards for apple 
barrels, vegetable and fruit baskets, sheet iron and steel, electrical measure- 
ments, and time zones, but has left far more to be done by executive order 
under specific legislation. In general it has followed the English measure- 
ments that prevailed before the English introduced their own reforms. 
What is more, Congress has not set up any national bureau with the police 
authority and the funds to enforce the standards that have been set. As a 
result, the actual enforcement of weights and measures laws is left to the 
state and local governments, and the states also have passed laws to fix the 
standards in cases not covered by national regulations. Thus there is no 
completely uniform system. 

One thing important the national government has done, and that is to 
create and maintain the Bureau of Standards in the Department of Com- 
merce. This remarkable bureau not only keeps the standard units of meas- 
urement for the United States, but also carries on important researches 
designed to test materials, to increase the accuracy of measurements, and 
to do a thousand other things important in business and science. The 
bureau sends out a constant stream of reports on its various tests, and its 
handbooks of standards are accepted as authoritative. 

Patents and Copyrights. Congress has the power also ^^to promote the 
progress of science and useful arts by securing for limited times to authors 
and inventors the exclusive right to their respective writings and discov- 
eries.’^^® This clause establishes the power of Congress to issue patents 
covering inventions and scientific discoveries, and copyrights covering books, 
plays, songs, pictures, and other products. A patent is, of course, a legal 
right or license attested by a legal document giving the owner the exclu- 
sive right to reproduce the thing patented. A copyright similarly gives an 
exclusive right of reproduction. These are legally established, and are recog- 
nized exceptions to the common law rule against monopolies. They are 
justified as a means of rewarding the one who has labored to produce the 
original invention or writing, and as a means of encouraging further efforts 
on the part of inventors and authors. To prevent perpetual monopolies, 
the exclusive rights are given for only a limited time. For patents the 
term in the United States is 17 years, for copyrights 28 years. Copyrights 
are renewable under some conditions for another 28-year period. 

Issuance o£ Patents. New mechanical devices and manufacturing proc- 
esses may be patented if they are sufficiently distinct and novel. To avoid 
excessive litigation over questions of infringement of patent rights. Congress 
has established the Patent Office, a bureau of the Department of Commerce, 

U. S. Const., Art. I, s 
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and has made it the duty of this office to investigate all applications for 
new patents and to make an initial decision before a patent is issued. From 
the decisions of the patent examiners, appeals go first to the Board of Ap- 
peals within the Patent Office, and may then be taken to the Court of 
Customs and Patent Appeals, or to a United States district court. Ulti- 
mately a number of patent cases reach the Supreme Court. Necessarily 
the Patent Office employs a considerable number of chemists, physicists, 
engineers, lawyers, and other specialists. The number of new patents issued 
each year is about 50,000. 

The owner must protect his patent rights by civil suits against those who 
infringe them ; the government does not do this for him. This puts a con- 
siderable burden on the patentee. If he is a man of small means, and the 
violator a wealthy corporation, his means may be exhausted by litigation. 
It is frequently possible, therefore, for powerful interests to force individuals 
to sell them patent rights for less than they are wmrth. Some industries 
are more or less dominated by ^^patent pools” — single corporations, or groups 
of corporations in combination, that control all the important patents in the 
industry. 

Issue of Copyrights. Copyrights are issued by the Copyright Office of 
the Library of Congress. This is a much simpler process than that of issu- 
ing patents. There is no investigation. The author or publisher simply 
sends two copies of the book or other publication to the Copyright Office 
with a certificate giving certain information concerning it, and a $2 regis- 
tration fee. The copyright is then effective immediately. If in fact the new 
publication is an infringement of the copyright of some other author, the 
matter may be determined by a suit in court, and the violator of the orig- 
inal copyright may recover damages from the one who has plagiarized his 
work. 

Fifty years ago there was established an International Copyright Union. 
Works copyrighted in the nations that belong to this union are automati- 
cally copyrighted in all the other nations that belong to it for the lifetime 
of the author and for fifty years thereafter. The United States has not joined 
this union; consequently the copyrighting of a book abroad is no protection 
to it here except in those cases where by treaty or executive agreement 
the United States has made special arrangements with a particular foreign 
country. Books published abroad in English may be given a four months 
privilege in this country, but full copyright will not be given to it unless it 
is set up and printed in this country. 

Trade Marks and Names. Trade marks, trade names, and distinctive 
labels and designs, so important in the advertising of a business, are not 
expressly mentioned in the Constitution. Congress has, nevertheless, passed 
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legislation permitting the registration of trade marks used in foreign and 
interstate commerce, and it is recognized to be an illegal and unfair prao 
tice for others to duplicate or simulate such a trade mark. The states have 
in most cases also provided for the registration of trade marks and trade 
names, so that the local businessman can be protected against the unfair 
competitor. In the national government, registration of a picture, drawing, 
or design is made in the Copyright Office, but marks that are to be used 
for advertising must also be registered in the Patent Office. Enforcement 
of the right to use a trade mark or trade name is by civil suit. 

Protection Against Foreign Competition. Protection of the domestic 
producer against foreign competition is covered by an extensive and com- 
plicated group of laws and regulations. Besides the regular tariff laws 
enacted by Congress, there are acts to protect the home market from the 
^^dumping” here of foreign-made goods that are sold below cost, and from 
the operation of foreign monopolies in American markets. Conversely, 
American monopolies that are intended to sell goods abroad are permitted 
by the law. The Tariff Commission is a body consisting of six members 
appointed by the President with the consent of the Senate, whose duty it 
is to study the operation of tariff laws and trade policies, and to recom- 
mend to the President changes in the tariff needed to equalize the cost of 
production here and in other countries. The President may either ignore 
the commission’s recommendations, or he may increase or decrease rates, 
within certain limits, upon the commission’s recommendation. The com- 
mission is also an adviser to the President and State Department under the 
act authorizing reciprocal trade agreements. 

Other Services and Subsidies. Services by the national government 
that involve little or no regulation of business are very numerous. A few 
may be particularly mentioned. The postal rates on books, magazines and 
newspapers are deliberately set at a figure below the cost of providing the 
service. This amounts to a subsidy. Direct subsidies are given to ocean- 
going vessels and to airplane operators for carrying the mails, for the pur- 
pose of developing and maintaining the merchant marine and the aviation 
industry. Foreign trade is promoted through an extensive trade informa- 
tion service centering in the Departments of Commerce, State, and Agri- 
culture. Consuls, commercial attaches, and agricultural experts are located 
throughout the world for this purpose. In times of emergency, the govern- 
ment makes direct loans to business, as has been done in recent years, 
through the RFC (Reconstruction Finance Corporation). 

It is not alone the national government that does these things. State 
and local governments in a more limited way and far less systematically 
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do much the same thing. The local support of airports, convention halls, 

and port facilities usually involves concealed subsidies to business. 
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MONEY 

M oney serves as a measure of the price or the monetary valuation put 
on things and services ; it serves as a medium of exchange of things ; 
it is something that may be saved against a rainy day as well as a measure 
of savings ; and it has other uses. Money serves its various uses best when 
there is a uniform system of it over wide areas, when it is divided into 
easily calculable units, like dollars, dimes, and cents, and when its value is 
kept approximately stable. 

Power of Congress over the Currency. During the Revolution and 
the post-revolutionary period, Congress had a monetary system, but a num- 
ber of states had their own legal tender laws, under which other things 
than money could be used to pay debts. Gold and silver were scarce, and 
soon disappeared from circulation because of hoarding, while issues of paper 
money and other forms of legal tender were used in the financing of trade. 
As inflation progressed, i.e., as the prices of goods went up, money became 
less and less valuable, and more of it had to be printed. Interstate trade 
was particularly hampered, but local business was also demoralized. To 
avoid such conditions in the future, those who framed the Constitution 
decided to authorize the national government to establish a sound, uniform 
monetary system for the whole United States. The Constitution they drew 
up provides as follows : 

The Congress shall have power . . . to coin money, regulate the value 
thereof, and of foreign coin, and ... to provide for the punishment of coun- 
terfeiting the securities and current coin of the United States; ... 

No state shall . . . coin money; emit bills of credit; make anything but gold 
and silver coin a tender in payment of debts; . . .^ 

Here the power so fully granted to Congress is made exclusive by an 
equally sweeping prohibition against the states. The old state legal tender 
laws that made paper money and commodities available for the payment 
of debts were invalidated and made impossible for the future. Further- 
more, state issues of ‘^bills of credit” or simple promises to pay were in- 
validated. 

^ U S. Const., Art. I, sec. VIII, pars. 5 , 6; sec. X, par. I. 
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Coinage and Legal Tender. The power to coin money and regulate the 
value thereof has been used by Congress to provide for the coinage of gold, 
silver and other coins, and the printing of paper money. Congress has 
determined the amount in weight of gold and of silver to go into the dollar, 
and has later changed the amounts so established. Two fundamental con- 
stitutional questions have been raised and settled concerning this power, 
(i) Has Congress the power to make paper bills, so-called ‘^greenbacks,” 
that are mere promises to pay, and are not backed up by either gold or 
silver, ‘‘legal tender” in the payment of debts? To make anything legal 
tender is to make it legally obligatory on individuals to accept the thing in 
payment of debts. The Constitution does not expressly provide for this 
power, but the Supreme Court, after first deciding against it, has ruled that 
Congress has this power by implication.^ (2) Does the power of Congress 
over the currency extend so far as to authorize it to withdraw all gold from 
circulation, thus preventing persons who have agreed to pay in gold from 
so doing, and impairing the obligation of private contracts ? To put it an- 
other way, are gold and silver commodities in which individuals have the 
right to trade freely, or may the government take over all available stocks 
of these precious metals, and thus force individuals to settle their contracts 
not by paying gold or silver, but by using the paper money issued by the 
government? To this question also the Supreme Court has answered 
affirmatively,® 

Gold and Silver Money. In establishing a monetary system in 1792, 
Congress introduced the decimal system which is far simpler to calculate 
than the English system of pounds, shillings, and pence. This has never 
been changed, but the metallic basis for money has several times been 
altered. At first both gold and silver were coined at the then-prevailing 
market ratio, and thus there was no preference given to one over the other. 
But the market value of silver declined, while the number of grains in the 
silver and gold dollars (371.25 and 24.75, respectively, or 15 to i) were fixed 
by law and did not change. Consequently, with the decline in the market 
value of bullion silver it became easier to pay debts in silver, at the 1 5 to i 
ratio, and so the silver dollar came to prevail. Gold went out of circula- 
tion as a result of hoarding. Later Congress reduced the number of grains 
of gold required to make a gold dollar to a point where it was easier to 
pay debts in gold than in silver, and then gold coinage prevailed for a time, 

2 The Legal Tender Cases — Hepburn v. Griswold (1870), 8 Wallace (U. S.) 603; 
Knox V. Lee (1871), 12 Wallaee (U. S.) 457; Juilliard -y. Greenman (1884), no 
U. S.421. 

® Norman v. Baltimore and Ohio Railroad Co. (1935), 294 U. S. 240; Nortz 
U. S, (193s), 294 U. S. 317; Perry ?;. U. S. (1935), 294 H. S. 330, 
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while silver coins (now worth more as bullion than as coins) went off the 
market. During the Civil War and for some time after it, both gold and 
silver were largely withdrawn from circulation, because the ^'greenback” 
paper money issued by the government to finance the war was made legal 
tender, and as the greenbacks fell below the market rate for gold and silver, 
men paid in paper rather than in metallic money. 

The Gold Standard. In 1900, following the successive defeats in Presi- 
dential elections of the “greenbackers’’ and those favoring the free coinage 
of silver at the ratio of 16 to x, Congress definitely established the ‘^gold 
standard” as the basis for the currency of the United States. This meant 
that, although there were silver dollars and certificates or bills outstand- 
ing, anyone could go to the Treasury of the United States or to a bank with 
any kind of lawful money and get gold for it if he so desired. Furthermore, 
there was free commerce in gold, and anyone could accumulate or hoard all 
the gold he could legally acquire. The government and the banks kept a 
reserve of gold presumably sufficient to back up all other money. 

During the depression that began in 1929-30 and grew steadily worse 
despite attempts of the government to check it, people who had money 
in the banks became panic-stricken and began toward the end of 1932 and 
into 1933 to go to the banks to get their money out. Many took it in gold. 
The bank reserves of money were depleted, still further endangering the 
deposits of those who had not withdrawn theirs. Early in 1933, President 
Roosevelt, just coming into office, closed all the banks under authotity of an 
old act of Congress. A few days later the banks were partly reopened, but 
gold payments were restricted and gold exports from the United States were 
forbidden. Congress had in the meantime empowered him to draw in all 
gold coin, gold bullion, and gold certificates outstanding, and to forbid fur- 
ther hoarding. Another act authorized him to reduce the gold content of 
the dollar by not more than 50 nor less than 40 per cent. Finally on June 5, 
1933, Congress by joint resolution in effect abrogated all “gold clauses” in 
existing public and private contracts and securities by providing that 

All coins and currencies of the United States (including Federal Reserve 
notes and circulating notes of Federal Reserve banks and national banking asso- 
ciations) heretofore or hereafter coined or issued, shall be legal tender for all 
debts, public and private, public charges, taxes, duties, and dues, . . . 

Present Parity o£ All U. S. Money. This put all currencies on a par 
with each other. The gold content of the dollar was reduced by the Presi- 
dent to about 59 per cent of what it had been, ostensibly to put it on the 
same basis as the deflated currencies of foreign countries, but free trading 
in gold was at an end. The government went into the market offering to 
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pay $3S (in paper money) for an ounce of gold, a price above its nominal 
coinage value even at the new rate, and all gold produced in the country, 
or imported into it, went to the Treasury. The coinage of gold ceased ; the 
gold was melted into bars and put away. Thereafter the only kinds of 
money that circulated freely were (i) government paper money (silver 
certificates and treasury notes), (2) the note issues of the Federal Reserve 
banks and affiliated banks, (3) silver dollars, halves, quarters, and dimes, 
and (4) token coins (nickels and pennies) in other metals than silver. Gold 
can be obtained today from the treasury only by special permit, and for 
scientific and mechanical purposes, not for coinage. A generation is grow- 
ing up that may never see gold coins, at least in this country, and it may 
wonder why there was once so much attachment to the gold standard. 

The .Currency and the Price Level. The provision for the reduction 
of the gold content of the dollar was attached to an act for agricultural 
relief. The thought was that by reducing the gold content of the dollar 
money could be sufficiently cheapened to assist the farmers by raising the 
prices they received for agricultural products. Thus an attempt was made 
to solve the problem of low farm prices through adjustments in the cur- 
rency and coinage system of the nation. The danger in this method is very 
great. If one dose helps the patient, and it frequently does, why not more 
and stronger doses later? Why not large issues of paper money? That 
way lies demoralization of government finances and the destruction of the 
incomes of those classes that live on annuities, pensions, small investments 
or fixed salaries. One of the most desirable qualities in any system of cur- 
rency is stability, or steady purchasing power, and this may be destroyed 
by frequent tinkering with money. 

Present Stocks of Bullion, Coins, and Currency, All gold coin and 
bullion in the United States except such as belongs to foreign governments 
and is here for safe-keeping, is now the property of the government. A 
large part of it is kept in the new bullion depository at Fort Knox, Ken- 
tucky. This depository and the several mints of the United States are 
under the Bureau of the Mint in the Department of the Treasury. The 
mints coin all silver and token coins, and melt gold and silver into bars of 
appropriate weight to be stored as bullion. The paper money of the United 
States and of the Federal Reserve banks, as well as all government securi- 
ties, stamps, and checks, are printed by the Bureau of Engraving and Print- 
ing, also in the Treasury Department, A summary of the amounts of bul- 
lion and money of all kinds in the Treasury, in the Banks, and in general 
circulation on June 30, 1944, Showed over 23 billion dollars held by the 
Treasury of which over 21 billions was in gold. There were nearly ’23 bib 
lions in paper, silver, and token money then in circulation. 
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THE CONTROL OF BANKING 

Early State and National Banks. The state legislatures began before 
the end of the Revolution to authorize the organization of banks. In 1791 
the Congress under the new Constitution created, on Hamilton's recommen- 
dation, the First Bank of the United States which received a charter for 
20 years. This bank was owned by private capitalists who put up its funds, 
but it was to serve primarily as the fiscal agent of the national government. 
It had a head office at Philadelphia, and branch offices in cities from Boston 
to iSTew Orleans. When its charter expired in 1811, it was not renewed, as 
there was considerable opposition to such a central bank. The difficulties 
of the national government in financing the War of 1812 resulted in a change 
of policy, and in 1816 the Second Bank of the United States was established, 
also for 20 years. 

Power to Incorporate Banks. It was this second bank that Maryland 
attempted to tax, with the result that the Supreme Court was called upon 
to decide the momentous question of whether the Congress had the power 
to incorporate banks to serve as instrumentalities of the government. Banks 
can serve, obviously, as depositaries of taxes and other public funds, as 
agents for the sale of public bonds and the payment of the principal and 
interest thereon, and as disbursing offices for the payment of salaries, wages, 
pensions, and other claims against the government. Considering these facts 
and the powers of the government to tax, to borrow, and to spend, the 
Supreme Court reached the conclusion that the national government has the 
implied or ^^resultant’^ power to create banks and other similar instrumentali- 
ties to help carry on its acknowledged functions despite the fact that there 
is no provision in the national constitution directly on banking.^ The court 
decided also that the states may not tax such instrumentalities without the 
consent of Congress. But the states also collect taxes, borrow money, and 
make disbursements. Consequently they too have the inherent or implied 
power to create banks. Congress probably has no power directly to abolish 
state banks as such. It thus happens that almost from the beginning there 
has been a dual banking system, or rather two systems, national and state. 

National and State Banks, 1863-1913. From 1836 to the Civil War was 
an exceptional period when there were no national banks. Then in the Civil 
War the national government found it necessary to employ a private banker, 
Jay Cooke, to help sell the bonds needed to finance military operations, 
and out of this experience grew the national banking system. Under the 
national banking acts passed in 1863 and 1864, Congress authorized the 
organization of national banks, and these in turn had to buy a certain 

^ McCuUoch z). Maryland (1819), 4 Wheaton (U. S.) 316. 
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amount of government bonds, thus helping the government’s bond sales. 
For the next 50 years there was an extensive system of national banks, as 
well as a system of state banks in each state. Although some states enforced 
strict requirements on state banks as to the amounts of reserves, the total 
capital required to commence operations, examination of accounts and assets, 
and other factors, the national banks were on the whole much better regu- 
lated and managed. The difficulties in this dual system were many, how- 
ever, and bank failures were much more frequent than they should have 
been. Indeed, the United States has led the world in bank failures. It was 
too easy, especially under the state laws, to get bank charters. Little money 
and practically no banking experience were required. In many states the 
supervision of banks was not sufficiently strict to be effective. It was im- 
possible, also, to increase the supply of money when it was needed by trade, 
and to decrease it when the demand for loans fell off. The transfer of funds 
between banks was also more difficult than it should have been, with the 
result that the funds were not always in the banks where and when they 
were needed. 

The Federal Reserve System. To overcome these and other defects in 
the American banking system. Congress in 1913 created the Federal Reserve 
System. For the purposes of this system the country is divided into 12 
Federal Reserve districts, in each of which there is a Federal Reserve bank. 
The national banks in each district were required initially to use 6 per cent 
of their capital and surplus to acquire shares in the stock of the district 
Reserve bank, while approved state banks in the district are required to 
subscribe to an equal extent when they join the system. Each district 
Reserve bank is managed by a board of 9 directors, of whom 3 represent 
the member banks, 3 others (also elected by these banks) represent agricul- 
ture, commerce, and industry in the district, and the remaining 3, appointed 
by the Federal Reserve Board, are other residents of the district who are 
not engaged in banking. Thus each Reserve bank is locally owned and 
locally managed. The Board of Governors of the Federal Reserve System 
has its offices in Washington. It is composed of 7 members appointed for 
12-year terms by the President with the consent of the Senate. This board 
has general control over all the Reserve banks. 

Functions of Reserve Banks. The Reserve bank in each district is the 
“bankers’ bank” for all the member banks, and it also has close connections 
with other Reserve banks. Each Reserve bank serves its ovra member banks 
by lending them money on proper security, receiving their deposits of re- 
serve balances, transfeiring funds, and serving as a clearing house and col- 
lecting agency for them. It serves the national government ala depository 
and fiscal agent. It issues Federal Reserve notes to expand the volume 
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of money in circulation, and is supposed to contract this volume when the 
demand falls off. Up to 1934 the Reserve banks had no direct business 
connections with any but the member banks, but in that year Congress con- 
ferred power on them to make loans, in exceptional circumstances, to estab- 
lish industries and businesses in the district. Thus the Reserve bank is at 
the center of the banking network of its area, and each is in turn part of a 
larger network in the Federal Reserve System. 

The Board of Governors. The latter system is under a Board of Gov- 
ernors that has power to regulate the rate of interest charged by the Reserve 
banks, to change the reserve requirements for member banks, to control the 
lending by member banks for stock-market operations, to admit new banks 
to the Reserve System in any district, and to examine the books and assets 
of all Reserve banks and member banks. As fiscal agency for the national 
government, the board and the so-called ‘^open market committee” have 
power to instruct and compel Reserve banks and member banks to buy and 
sell government bonds as needed, to maintain the government's credit and 
to accommodate business. With all its tremendous powers, the Board of 
Governors is a human institution. It has been charged that the board could 
have avoided much of the unwise speculation in stocks and the lending to 
foreign borrowers that led up to the stock-market crash of 1929, with its 
resultant bank failures and the extreme deflation of agricultural prices. The 
board is no doubt influenced like other agencies by the spirit of the times, 
and the party that is in power. 

Insurance of Bank Deposits. One outcome of the collapse of the bank- 
ing system in 1932-33, and of the subsequent effort of Congress to recon- 
struct and improve the system, was the establishment of a national system 
of insurance for bank deposits. The idea of guaranteeing depositors in 
state banks had long been agitated. Beginning in 1907, a number of states 
in a tier from North Dakota to Texas, together with Mississippi and Wash- 
ington, introduced systems of guaranty of bank deposits. The method was 
to assess each state bank a percentage of its daily deposits, and turn the 
fund so accumulated over to a state board to use to bolster up weak banks 
and to pay depositors in banks that failed. Naturally the stronger state 
banks resented the system of assessing them to insure their weaker brothers ; 
some of them became national banks to avoid the assessments. This left 
largely the smaller and weaker banks in the state systems, and as the 
states that tried the system were mainly agricultural states where crop 
failures for a few years would be disastrous, and where the banks at best 
were not of the strongest, the guaranty system was not tried out under the 
best circumstances. During the good years up to about 1920 all went fairly 
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well, but in the post-war deflation one after another of the state guaranty 
funds was found inadequate and had to be given up. 

The FDIC. Under the Banking Act of 1933, and subsequent amend- 
ments to it, Congress authorized the creation of the Federal Deposit Insur- 
ance Corporation. This corporation is managed by a board of three mem- 
bers consisting of the Comptroller of the Currency, ex officio, and two other 
members appointed by the President with Senate consent for six-year terms. 
The government subscribed $150,000,000 and the Federal Reserve banks 
almost as much to its capital stock. In addition the corporation may issue 
bonds if necessary. All banks in the Federal Reserve System, and such 
other banks as are admitted by the board, are members of the deposit insur- 
ance system. Each one is assessed annually one-twelfth of one per cent of 
its average daily deposits, for the purposes of the insurance fund. All 
individual deposits in insured banks up to $5,000 are insured in full. De- 
posits above that amount for any one account are insured on a descending 
scale, so that amounts of over $50,000 are insured only 50 per cent. The 
board has power to examine all insured state banks that are not part of the 
Federal Reserve System, and to examine other banks with the approval 
of the Comptroller of the Currency or the Federal Reserve Board. It is 
also authorized to admit new banks to the insurance system, to exclude 
banks for cause, to prohibit or limit the payment of interest by insured state 
banks within certain limits, and to control various actions by insured banks 
that might make them less safe. At the end of 1943, 13,269 or well over 90 
per cent of the 14,076 commercial banks in the United States were within 
the insurance system, and far more than 90 per cent of all depositors were 
federally insured. Up to June, 1944, some 397 insured banks had been 
closed, and all valid depositors’ claims presented up to that time had been 
paid. 

Tendencies Tovyard Further Centralization. Many persons thought 
that' the national administration missed a good opportunity in 1933 to na- 
tionalize the entire banking system, but it is questionable whether Congress 
has the power to force all banks into a federal system, as well as whether 
a completely unified system is desirable. However, the operation of the 
deposit insurance system is bringing many state banks under national super- 
vision, and a number of other provisions of law are operating to the same 
end. The number of state commercial banks is less than half of the num- 
ber in 1920, when the number was over 19,000. Those now existing, over 
9,000 in all, include some 8,000 that are not in the Federal Reserve System, 
and as these average about $1,000,000 each in deposits (1944) they are still 
important in the nation’s banking. Also under state charters are about 
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SSo mutual savings banks, including some very large ones in the biggest 
cities, that have over $10,000,000,000 in deposits. 

Supervision of Banks. Each state has its own banking laws that 
specify the conditions under which new banks may be chartered, including 
the minimum amounts of capital to be paid in for banks in different sizes 
of cities. A state banking department or bank examiner is authorized to 
enforce these laws, by licensing or refusing to license new banks, examining 
their accounts and assets from time to time, and taking over the affairs when 
they are insolvent or in danger of becoming so. The Comptroller of the 
Currency in the Treasury Department exercises the same functions with 
respect to national banks, but there is some duplication with respect to 
bank examination since not only the Comptroller of the Currency but also 
the Board of Governors of the Federal Reserve System and the Federal 
Deposit Insurance Corporation have powers to examine banks within their 
respective systems, while state banking departments may also examine all 
state-chartered banks. 

Small Savings and Loans. The states have made some of their best 
contributions in protecting individuals of small means. State-chartered 
mutual savings banks have become the depositories for millions of persons 
and billions of dollars in small savings. Building and loan associations also 
began under state charters and state supervision. Recent years have also 
brought state laws providing for cooperative credit unions ; and other laws 
regulating, and restricting the interest rates charged by, small loan com- 
panies. The former evasions of law resulting in exorbitant interest rates on 
small loans are being steadily reduced. Hope is being expressed that the 
days of the “loan shark” are coming to an end. Meanwhile the national 
government has also given real aid through laws stabilizing the building 
and loan institutions and guaranteeing their bonds, and through other legis- 
lation authorizing federal charters for cooperative credit unions— all this 
quite apart from direct federal loans. 

THE GOVERNMENT AS A MONEYLENDER 

Agricultural Credit. Not content with the opportunities for borrowing 
offered to them by the banks, life insurance companies, and other private 
corporations and individuals, the agricultural population began long ago to 
demand that the government itself lend money to farmers, or provide special 
facilities for the financing of farm buying and farming operations. 

The first important law designed to meet this demand was the Federal 
Farm Loan Act of 1916, which set up the Federal Land Banks. This was 
followed in 1923 by the creation of the Intermediate Credit Banks, and in 
1929 with the organization of the Federal Farm Board. In 1933 Congress 
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reorganized and extended still farther the system of agricultural credit and 
integrated it under the present Farm Credit Administration (FCA), which 
is now in the Department of Agriculture. This agency, with its headquar- 
ters in Washington, consists of a governor, two deputy governors, and vari- 
ous commissioners in charge of different branches of the work, all appointed 
by the President with Senate consent. In Washington alone the FCA had 
over 3,000 employees and an operating budget of nearly $10,000,000 an- 
nually before World JVar II. 

Federal Farm Loan Districts and Banks. For loan purposes the coun- 
try is divided into 12 regions in each of which one city serves as the center 
for the local organization. Moreover, the district organization is now 
highly integrated to correspond with the national organization centered at 
Washington, so that all agricultural credit needs can be met. The principal 
banks to be found in each district are as follows : ( i ) A Federal Land Bank, 
with its related national farm loan associations consisting of farmers in 
the various communities in the district who wish to borrow from the banks. 
(2) A Federal Intermediate Credit Bank, with its “production credit asso- 
ciations,” livestock loan associations, and other affiliates. (3) A Produc- 
tion Credit Corporation and its clients, the production credit associations, 
composed of farmers or ranchers. (4) j 4 Bank for Cooperatives, providing 
credit for the farmers’ cooperative associations. Other agencies such as 
units of the Emergency Crop and Feed Loan Section, the Regional Agricul- 
tural Credit Corporations, and the Federal Credit Union System are also 
under the FCA. 

Unification of Farm Credit Facilities. Beginning with various agencies 
for different farm credit purposes, the national government soon unified 
them under the present FCA. Within each district also there is unification 
of services and agencies through using the same officers as a board of direc- 
tors (Farm Credit Board) for each of the principal farm credit agencies in 
the district, while this board in turn has one general agent as its executive 
and co-ordinator of services. Funds for lending are borrowed through the 
Federal Farm Mortgage Corporation, whose bonds in turn are guaranteed 
by the national government. 

State Ventures in Rural Credits. Several states have also made essays 
into the agricultural credit field. Two of them, South Dakota and Minne- 
sota, have gone farther than others, and with rather tragic results. Both 
started to borrow money on the state’s credit, and to lend it directly to 
farmers on mortgages, at a time when land prices were still high but gen- 
erally on the decline. Both attempted to carry out the work directly, with- 
out putting any responsibility on farmers’ organizations, and both employed 
men politically selected, without much if any experience in farm financing. 
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As a result, many appraisals were far too high even when made, and the 
loans authorized were far too large. With further decline in land values, 
some of the mortgages amounted to far more than the land values, with the 
result that the farmers abandoned their farms rather than try to carry the 
mortgage burden. Severe drouths, and low agricultural prices, only made 
things worse. Presently both states had on their hands hundreds of fore- 
closed farms, scattered here and there throughout the state, hard to ad- 
minister and difficult even to rent to responsible tenant farmers. Both now 
face the problem of paying out of general taxes the millions in losses re- 
sulting from their unwise practices in lending money on farm mortgages. 

Government Loans to Business. For the national government, loans to 
farmers were only the beginning of government lending activities. The War 
Finance Corporation (of 1917-18), whose affairs are still not entirely closed, 
made some wartime loans for military production purposes. Congress en- 
acted in 1932 the law creating the Reconstruction Finance Corporation with 
a large capital subscribed by the government, which had the power, among 
others, of making loans to banks, railroads, and other businesses and in- 
dustries to help tide them over the emergency caused by the depression. 
These were to be “life saving” loans. In 1933 this corporation, with changed 
powers and purposes, bolstered up many banks by putting money into them, 
in return for which it received their preferred stocks to an equal amount. 
This was an emergency measure, and the banks are buying back their stocks 
and thus retiring their loans from the government. Much of the money 
lent to railroads and industries will also probably be repaid. In the recent 
defense emergency the RFC received new powers to aid in producing and 
acquiring essential war materials and in constructing works essential for 
defense. This it did through subsidiary corporations. 

Loans to Home Owners. The depression emergency called for other 
lending activities on the part of the national government. The Public 
Works Administration (PWA), also supplied with government funds, made 
numerous and important loans to states and municipalities for the purpose 
of aiding them in construction projects that would put men back to work. 
This took the government into the fields of housing, public utilities, and 
other activities of local governments. In the same general program it was 
provided also that home ownership, home building and housing repairs 
should be encouraged. There was created, therefore, in 1934, a Federal 
Housing Administration for a number of related purposes. Some of the less 
expensive ones were the provision of small loans for home modernization, 
and aid to building and loan associations and federal savings and loan 
associations. The largest single activity under this administration was 
tliat of refinancing mortgages on homes that the owners were likely to lose 
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on account of mortgage foreclosures during the worst of the depression. 
This was handled by the Home Owners’ Loan Corporation (HOLC) which 
lent out over $33000,000,000 of government funds in a two-year period. It 
stopped in June, 1936, and is now in liquidation. 

Federal Loan Agency. As in the case of agricultural credit, the multi- 
plication of national government lending agencies soon called for some 
integration to prevent unwise and contradictory loan policies and the waste 
of public funds. This was achieved in 1939 when the Federal Loan Agency 
was created to supervise and co-ordinate the work of practically all national 
lending agencies not concerned primarily with agriculture. It has under 
its control the RFC mentioned above, the Federal Home Loan Bank Board, 
the Federal Housing Administration, the Export-Import Bank of Washing- 
ton, the Disaster Loan Corporation, the Electric Home and Farm Author- 
ity and others of a civilian nature, and also a group of defense agencies to 
provide a rubber reserve, metals reserve, defense plants, defense supplies, 
and defense homes. Although not called a department, the Federal Loan 
Agency is organized like one, under a single administrative head. The 
breadth of its powers to lend public money suggests that the government as 
banker and moneylender “has arrived.” 

CONTROL OF SECURITY ISSUES AND EXCHANGES 

Dangers of Fraud in Stock Sales. The financing of many small and 
most large-scale private businesses is carried on in whole or in part through 
the sale of stocks, bonds, and other evidences of ownership. The stock- 
holders are usually the true owners of the business, while the bondholders 
have claims against the property similar in nature to mortgages. Millions 
of Americans are owners of stocks and bonds, mostly on a small scale, and 
there are other millions who have hopes of investing and who are there- 
fore prospective buyers. The field for the unscrupulous issuer and salesman 
of stocks of dubious value is simply immense. No one knows how much is 
lost each year by investors in companies that are either very doubtful or 
positively fraudulent. The usual estimates of such losses run into hundreds 
of millions or billions each year. 

Difficulties in Checking Frauds. The extreme laxity of American cor- 
poration laws, and the ease with which companies organized in one state can 
slip into another to do business, make it difficult to prevent stock frauds 
through state corporation laws. A uniform, compulsory federal incorpora- 
tion act may be the ultimate solution for preventing such frauds. The 
common law remedies of the investor against the one who practices fraud 
upon him are ineffective, because so many stock promoters are here today 
and gone tomorrow, and even when caught are found to have transferred 
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their money to others or to have lost it in gambles of their own. Criminal 
prosecutions are effective only in putting a few of this ilk “out of circula- 
tion.’’ It is not surprising, therefore, that the states began to seek other 
controls over issues and sales of stocks. Kansas, in 1911, enacted the first 
“blue sky law,” or law to regulate the issue and sale of stocks within its 
limits. Today all states seem to have at least some minimum regulations. 

State Securities Commissioners. Most of the state laws set up a state 
department or office for the licensing and control of issues and sales of 
securities. As a rule there is one chief officer rather than a board at the 
head of this office. Legislation requires either that no stocks may be issued 
or sold in the state without being registered with this office, or that all 
dealers and salesmen of stocks shall be licensed, or both. The latter provi- 
sion makes it possible to bring criminal action against all salesmen who 
fail to obtain licenses. Control over the issues of stocks varies consider- 
ably. In some states simple registration and filing of the prospectus is all 
that seems to be required. In others the securities commissioner of the 
state has the right to investigate the company, at the latter’s expense, and 
to refuse it the right to sell the stock, or to put stringent limits on the 
amount to be sold, the price, and the advertising statements to be used. The 
permission given by the state office for the sale of the stock is not a public 
guarantee that the stock is good, but only that it is not an outright fraud. 
As in the purchase of the more reputable, seasoned stocks listed on the stock 
exchanges, the investor takes his own risks. 

Failure of States to Check Sales of Fraudulent Stocks. The inability 
of the small staffs of officers employed by the state securities commissioners 
to learn about all cases of fraudulent sales, the unstable personnel, the lack 
of experience, and the changing policies of these offices, coupled with the 
ability of the stock promoters to slip into and out of the state and to use 
the mails in their selling schemes, operate to reduce the effectiveness of state 
blue sky legislation. It is even debated whether fraudulent stock sales have 
been reduced at all by the attempts to enforce such laws. The efforts of the 
more than 40 states that have really tried to put an end to stock frauds are 
nullified in large part by their lack of control over interstate dealings, and 
by the fact that a few states make no serious effort to cooperate. Some 
progress is being made, however, through the National Association of Securi- 
ties Commissioners, and its cooperation with legitimate investment bankers 
and the national government’s Securities and Exchange Commission, de- 
scribed below. 

National Legislation. The national government had for years attempted 
to enforce its own laws against the use of the mails to defraud. In many 
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cases, but frequently too late to save the investors’ money, the postal 
spectors arrested and obtained the conviction of those who sold fake stocks 
by mail and those who used the mails in other ways to get the unwary to 
send them money. In 1933 Congress enacted a law to control the issue and 
sale of securities through interstate commerce and mails. The next year 
it created the Securities and Exchange Commission, SEC. This commission 
consists of s members appointed by the President with Senate consent. 
Terms of office are s years, and so arranged that one new member can be 
appointed each year. Not more than 3 members are to be of one political 
party. Its powers and duties are as follows; 

1. Control of Security Issues by SEC. All issues of stocks, bonds, and 
similar securities that are to be offered to the public to be sold in interstate 
commerce or through the mails must be registered with tlie commission 
before they may be sold. The commission has the power to compel the 
issuers to fill out standard forms giving a “full and fair” statement of the 
material facts regarding the stocks and bonds to be sold. The commission 
then has 20 days before the registration becomes effective in which to 
examine the statements. If it refuses to accept the registration on the 
ground that a fraud is being committed, the securities may not legally be 
sold. One of the principal divisions of SEC gives full time to exa m i n i ng 
and registering proposed new issues. 

2. Control over Stock Exchanges and Dealers. The regulation of 
stock exchanges is a separate matter. Although stock exchanges perform a 
useful function, on the whole, many practices by individuals and groups 
operating in the exchanges have resulted in fraud on the investor. Sales 
on excessively small margins, “pools” and “matched orders” designed to 
give an artificial stimulus to the price of certain stocks, and many other 
practices have been successful in attracting the ignorant investor into un- 
wise buying, with resultant loss to himself and gain to the manipulators. 
The commission requires the registration of exchanges, and of dealers in 
stocks, and regulates the conduct of business on the exchanges and in the 
local offices of stockbrokers, in the public interest, while the Federal Re- 
serve Board has power to set the minimum amount of “margin” or down 
payment that the stock buyer must make, as well as to control borrowing 
for the purposes of floating and selling stocks. 

3. In 1939 and 1940 Congress enacted new laws imposing on SEC the 
duty of regulating investment companies and investment advisers, and of 
protecting the rights of investors in bonds and other trust “indentures.” 

4. The commission’s powers over public utility holding companies will 
be considered in the next chapter. 
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BANKRUPTCY 

Purposes of Bankruptcy Laws. When any person, whether workman, 
farmer, businessman, or large corporation, has assets that are too small 
to pay outstanding debts or obligations, there is need of some legal method 
for giving the creditors a fair and proportionate part of the assets, and of 
relieving the debtor from further legal obligation to attempt to pay. The 
workman’s case is not the most important, financially, but every year thou- 
sands of workmen and farmers go through bankruptcy proceedings. The 
largest number of cases consists of small merchants, but in times of severe 
depression even giant corporations are involved. 

State Versus National Power over Bankruptcy. During the Revolution 
and the post-revolutionary period, with each state fixing its own rules on 
bankruptcy, the tendency seemed to be to favor the debtor. The merchant 
in the adjoining state who had sold goods across the line was fair game for 
all who wanted to avoid their legal debts. To prevent such interstate in- 
justices, the Constitution authorizes Congress to establish “uniform laws on 
the subject of bankruptcies throughout the United States.” From almost 
every point of view, uniform, national legislation on bankruptcy is to be 
preferred over many diverse and conflicting state laws. On three different 
occasions in American history, 1801-03, 1841-43, and 1867-78, before the 
passage of the present act (1898) there were national bankruptcy laws in 
effect, but in each case the return of better times led to the repeal of the act. 
During the intervals between these acts, state laws filled the gaps, and even 
while the national laws were or are in force, state laws are available to 
cover matters not covered in the national bankruptcy code. In addition 
to general national and state bankruptcy legislation there are acts covering 
particular businesses like banks and railroads. 

Bankruptcy Proceedings. Proceedings under the general bankruptcy 
law are begun in the federal district courts, and are carried up to the cir- 
cuit courts of appeal and in rare cases to the Supreme Court. They may 
be begun by the debtor, who finds that his assets will not cover his debts, 
and proceeds voluntarily to get court action ; or they may be initiated by the 
creditors, under certain conditions, and in this case the proceedings are 
called involuntary. Creditors may take such action whenever a debtor who 
is not meeting his obligations has concealed some part of his assets, or has 
turned some of his assets over to certain creditors, or has made an assign- 
ment of his assets to his creditors or has admitted his inability to pay his 
debts. In such cases the courts will take jurisdiction and will appoint a 
referee in bankruptcy to handle the assets and business of the debtor. All 
the various claims against the estate are assembled, while at the same time 
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all the assets are appraised and totaled. There are hearings for the credit 
torsj and they are allowed to appoint a trustee to look after their interests. 
In the end, the assets are sold and the creditors are paid their proportionate 
shares, and the insolvent person is given a discharge which is equivalent to a 
legal wiping out of his debts. In certain cases the proceedings take the 
form of a ‘Receivership” in equity, the aim in these instances being to pre- 
serve the business as a going concern, to reorganize it if possible, to scale 
down its debts, and perhaps to sell it as a complete unit. Railroads and 
public utilities are frequently handled in this way, but under separate 
legislation. 

The New Deal and the Bankruptcy Laws. The severe drop in business 
during the years 1931 to 1934 threatened bankruptcy to many concerns that 
were inherently sound. As a result there were several acts passed by Con- 
gress in 1933 and 1934 to permit the reorganization of certain corporations 
and to authorize compositions with their creditors, in order to avoid bank- 
ruptcy. The RFC was given power also to make the necessary loans to 
stave off bankruptcy for banks, railroads, and industries wherever possible. 
Other acts were passed to enable farmers with heavily mortgaged farms to 
continue to live on and to operate their farms upon payment of certain 
rents fixed as reasonable by the courts, and to permit municipal corpora- 
tions also to compromise with their creditors. Several of the first acts were 
held unconstitutional, including the first Frazier-Lemke act for the benefit 
of farmers, and the act for municipal bankruptcies, but later laws were sus- 
tained and are still being used to clear up old debt situations. 

THE REGULATION OF INSURANCE 

Extent and Importance of Insurance. Insurance is now available 
against almost every type of risk and uncertainty known to man, such as 
death, sickness, accidents, fire losses, burglary, crop losses, embezzlement, 
industrial accidents and disease, automobile damages and lawsuits, and un- 
employment. The insurance business has grown to be one of the largest 
and most important in American society. Thus life insurance policies in 
effect alone amount to well over $100,000,000,000, and the “admitted assets” 
of the life insurance companies are about $30,000,000,000, while the annual 
revenues exceed $5,000,000,000 and annual payments to insured persons are 
over $3,000,000,000. Life insurance has become one of the most important 
ways of saving on the part of most people, while all insurance has the effect 
of spreading risks over a considerable number of persons, each of whom 
pays a little now (called a premium) in order to be assured of the payment 
of a much larger sum later in case death, accident, or fire loss comes to him. 

State Control. Naturally this business is of tremendous public impor- 
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tance. To give the buyer of insurance some guarantee that his premium 
payments will be well handled and safely invested, and that he will not be 
defrauded or caused to suffer loss by the dishonesty or the ignorance or 
carelessness of the insurer, it has been necessary to develop extensive codes 
of legislation, large bodies of judicial decisions, and powerful administrative 
agencies to keep supervision over those who offer to sell the various types 
of insurance. As previously noted, this is a field that has been reserved 
almost entirely to the states; but a recent Supreme Court decision makes 
clear that Congress may regulate insurance as interstate commerce. 

Disadvantages o£ State Control. The New York legislature has been a 
leader in the development of insurance law, since many of the largest insur- 
ance companies are chartered in that state, and other states have tended 
to copy the laws of either New York or some other leading insurance state. 
Then, too, the National Association of Insurance Commissioners has helped 
to develop uniform laws and uniform practices with respect to valuing the 
assets of companies, the keeping of insurance accounts, and other matters, 
so that there is not as much duplication of effort among the states as might 
be expected. Nevertheless the disadvantages of separate legislation and 
different administrations in each of the states are real, and there is little 
doubt that the expense of insurance is somewhat higher than it should be as 
a result. 

Insurance Policies and Reserves. The legislative problems concerning 
insurance have been many, (i) One has been that of protecting the buyer 
of insurance, who is usually a novice, against the insurance company, whose 
legal experts presumably know what every word in a contract means and 
why it is there. (2) Another problem has been that of guaranteeing as far 
as possible that the companies shall build up reserves of sufficient amount, 
and that they will make their investments so carefully that there will be 
money on hand to pay the promised benefits when a loss of life or property 
occurs. (3) A third problem is that of preventing excessively high rates. 
Today, when mutual companies are so important in life insurance, the 
danger of high rates in that field is not as great as it once was, but the fire 
insurance business and various other fields of insurance are still dominated 
by stock companies, and the motivation of profit is very strong. The Su- 
preme Court has upheld the power of the state to regulate fire insurance 
rates,® thus putting this business at least partly into the class of public 
utilities. More recently various states have fixed the rates for automobile 
accident insurance and even for other t3;pes. 

State Insurance Commissioners. Most states provide for a single in- 
surance commissioner appointed for a definite term of years by the governor 

® German Alliance Insurance Co. v. Lewis (1914), 233 U. S. 389. 
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with the approval of the state senate. This officer has not the same powers 
in all states, but in general he has the authority to license new companies 
that comply with legal requirements, to examine the accounts, assets, and 
liabilities of operating companies to determine whether they are complying 
with the law, and to revoke the licenses of such as are not complying. He 
has also the power to approve the forms of policies that the companies offer 
to sell, and to a limited extent to fix the rates of the companies. Usually 
he has the assistance of actuaries and in some states of ^'rating bureaus” or 
committees composed of men skilled in insurance matters. 

Governments in the Insurance Business. The larger governmental 
units, such as the nation, the states, and some large cities, do not usually 
carry insurance on their own buildings or to protect them in workmen’s 
compensation cases. They do things on such a large scale that the risk is 
already well spread. Some of them have, indeed, gone into certain fields of 
insurance in competition with, or to supplement the work of, the private in- 
surance companies. Thus during both World Wars the government offered 
each soldier and sailor a life insurance policy, with the government as the 
insurer. Several states have established state-operated workmen’s com- 
pensation insurance funds, in which the employers insure themselves against 
employment accident to their workmen. More recently the national and 
state governments have entered the fields of old-age insurance, and unem- 
ployment insurance, the premiums paid being the taxes collected from em- 
ployers and workmen for the purpose. No doubt the success or failure of 
these ventures will help to determine whether governments shall not go 
further into this social insurance field. 
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45 . THE REGULATION OF PUBLIC 
UTILITIES 

I N early English law, inns, ferries, and wharves were considered as being 
so much “affected with a public interest” that they were permitted to 
charge only customary or reasonable rates, and were required to serve all 
comers on equal terms insofar as their facilities would peririit. Otherwise, 
with their legal or actual monopolies, they would have been able to charge 
exorbitantly for services so necessary to travel and trade. More competi- 
tive businesses were permitted in ordinary times to make such charges for 
their goods and services as they saw fit, but in times of great shortage these 
also had their prices regulated by public authority. The English colonists 
in America took over these ideas, and regulated the prices of things locally 
even more than is done today. 

Rise of Public Utilities. With the concentration of population in cities, 
individuals and families became more dependent on others for supplies and 
services. The water supply, for instance, became “affected with a public 
interest,” because the safe supplies would be controlled by a few ; but cloth- 
ing and food lost or failed to gain this characteristic. Later community 
services, such as gas, electricity, the telephone, and the street railway, soon 
became almost indispensable in urban places, and they too were put by the 
law in the class of businesses affected with a public interest. In a broad 
sense, not only the businesses mentioned above, but many others that pro- 
vide transportation, communication, storage facilities, and even fire insur- 
ance, are considered as public utilities (i.e., affected with a public interest), 
at least to the extent that their rates may be regulated. In this chapter 
the general problems of utility regulation will be considered, but transpor- 
tation and communication facilities will be more fully discussed in the fol- 
lowing chapter. 

Power of Government to Regulate Prices. There was never any ques- 
tion that the king and Parliament of Great Britain could regulate the prices 
or services of any business within the realm. The common law doctrine 
that certain callings are affected with a public interest merely meant that 
the courts themselves were willing, even in the absence of acts of Parlia- 
ment, to enforce the broad policy that such businesses should charge only 
moderate prices and should give service to all without discrimination. This 
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mere common law distinction was later raised by the courts in this country 
into a constitutional doctrine and an implied limit on legislative powers. 
Starting with the assumption that the rights of property and contract are 
superior to the rights of government, the judges reached the conclusion that 
in general the businessman may charge such prices as he wishes, and serve 
only those whom it pleases him to serve, and that legislatures should not 
interfere with prices in ordinary businesses, because that would be taking 
property without due process of law, and would impair the inherent right 
of contract. By exception, the rates charged by “public utilities,’’ or busi- 
nesses affected with a public interest, may be regulated reasonably by the 
proper legislative authority. 

Nature o£ Public Utility. If, then, rates and prices may be regulated 
by legislative action only in the case of public utilities, it becomes desirable 
for those favoring such regulation for a particular business to persuade the 
courts that it comes within the definition. Legislatures in enacting regula- 
tory laws often insert clauses declaring a particular business to be a “public 
business” or “public utility.” The courts have held, however, that a mere 
declaration of the legislature to that effect does not turn a business into a 
public utility. The question is, they say, a judicial one, to be settled finally 
by the courts. To this doctrine there have been very strong dissents by such 
Supreme Court justices as Holmes and Brandeis.^ 

Lacking any express constitutional provision to guide them, how do the 
courts determine what is a public utility? Chief Justice Taft pointed out 
in one case^ that legally there are three types of such businesses: (i) those 
that have a public franchise or grant of privileges to engage in the particu- 
lar calling, and that could not do without it ; (2 ) those that have been recog- 
nized from earliest times as subject to public regulation; and (3) those in 
which “the owner by devoting his business to the public use, in effect grants 
the public an interest in that use and subjects himself to public regulation 
to the extent of that interest although the property continues to belong to 
its private owner and to be entitled to protection accordingly.’’ W is 
the meaning of the last clause? When is a business devoted to a public 
use? That is exactly the question about which there is disagreement. Ac- 
cording to one decision a stockyard is devoted to a public use, but according 
to another a packing house is not. 

New York Milk Law Decision. A more recent Supreme Court decision 
cuts through some of the old confusion and verbiage. To protect the dairy- 
ing industry and at the same time to ensure an ample supply of milk to its 

^ See dissents in Tyson & Brother v. Banton (1927), 273 U. S. 418; New State Ice 
Co. V Liebman (1932), 285 U. S. 262. 

^ Wolff Packing Co. “z;. Industrial Court of Kansas (1923), 262 U. S. 522. 
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citizens, New York provided in 1933 for state control of the milk business, 
and authorized the state milk control board to set both the maximum and 
minimum retail prices for milk. A dealer was tried and convicted for selling 
milk at too low a price. The defendant, appealing to the Supreme Court, 
argued that “direct fixation of prices is a type of regulation absolutely for- 
bidden,” that it is contrary to the due process clause of the Fourteenth 
Amendment. In reply the Supreme Court pointed out that no one has the 
“unrestricted privilege” to engage in a business or to conduct it as he pleases, 
and that legislative regulation of business “incidentally affecting prices” has 
often been held valid.® Then the court proceeded to say that “there is no 
closed class or category of businesses affected with a public interest, and the 
function of courts in the application of the Fifth and Fourteenth Amend- 
ments is to determine in each case whether circumstances vindicate the chal- 
lenged regulation as a reasonable exertion of governmental authority or con- 
demn it as arbitrary or discriminatory. . . . The phrase ‘affected with a 
public interest’ can, in the nature of things, mean no more than that an 
industry, for adequate reason, is subject to control for the public good. , . 
Furthermore, “a state is free to adopt whatever economic policy may reason- 
ably be deemed to promote public welfare, and to enforce that policy by 
legislation adapted to its purposes,” and legislation honestly enacted to pro- 
tect the consumer, prevent waste, or preserve the industry is not invalid 
merely because it provides for price control. 

Broad Conception of Business. It is clear from this decision (i) that 
a business may be “affected with a public interest” without being a public 
utility; (2) that the line of distinction between public utilities and other 
businesses affected with a public interest is not clear-cut; (3) that whenever 
any business is, “for adequate reason . . . subject to control for public 
good,” it is affected with a public interest ; and (4) that public price control 
is not limited to public utilities, but may be exercised when the circum- 
stances seem to demand it. The future will reveal how much importance is 
to be attached to this decision and its reasoning. It may portend a com- 
pletely new development of the law,away from the old restrictive view that 
only public utility rates, prices, and services may be regulated by govern- 
ment. For the present, however, the law of public utilities is basic to all 
public regulation of such utilities. 

Economic Characteristics of Public Utilities. From an economic point 
of view, public utilities usually have certain characteristics, (i) There is 
usually a strong tendency to monopoly in the business, although a perfect 
monopoly seldom exists. (2 ) Generally what is sold to the individual buyer 
is simply a service, like transportation or communication, or a mixed service 

® Nebbia 2;, New York (1934), 291 U. S. 502. 
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and commodity, like the kilowatt-hour of electricity delivered in the home, 
(3) The service is generally a single one, or a group of closely related ones. 
One company provides gas, another telephone connections. (4) The service 
or commodity is such that substitutes are difficult to find, and it is used up 
at the very time of delivery. There is no delay, no waiting as for the de- 
livery of a suit of clothes, no storage except for very short intervals. 

Businesses Similar to Public Utilities. Certain businesses not usually 
classed as public utilities have some of these characteristics, and are also 
subject to strict public regulation. Take for example banking, or the sale 
of securities, discussed in the preceding chapter. The banker is subjected 
to more regulation by law than the operator of a public utility. Then, too, 
there are professions like the law and medicine that are strictly regulated, 
and that may truly be called ^'public,” although in fact the rates of charge 
are not generally regulated. 

Control of Utilities Through Competition. Many different methods 
of regulating public utilities have been tried, and usually a number of dif- 
ferent methods are in vogue at one time, even in the same place. Many 
communities found it hard to give up the thought that competition was the 
way to ensure good service and low rates. Many an American city tried 
having competing companies giving street railway, gas, electricity, and tele- 
phone service. As a rule competition flourished for a short time, but soon 
the companies found a way of getting together and unifying the service. 
Capitalization remained high because of the duplicating facilities that had 
been constructed, and rates often went up when the consolidation took place. 

Regulation Through Franchises. With only a single company offering 
service, the user had his common law right to sue the company for poor 
service or overcharges in the rates, but this was usually costly and unprofit- 
able. City governments, as representatives of their people, in many cases 
obtained the power to control the companies through franchises. In the 
franchise, which was a contract, the company offered to give the service at 
not more than a stipulated rate per unit, and in return it expected to get 
an exclusive franchise to occupy the streets, and if possible to get it in per- 
petuity. Most states now forbid exclusive and perpetual franchises. A 
twenty- or thirty-year franchise is more common. At each time of renewal, 
the city council and the company must negotiate, anew as to rates and 
services. 

Rise of State Public Utility Commissions. The franchise method of 
regulating the urban public utilities, although the most common one down 
to almost the time of World War I was not wholly satisfactory. It was 
possible for the utilities, where it was necessary, to control the city councils 
by bribery and in other ways; and the attorneys representing the cities sel- 
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dom had the skill and the tenacity of the better paid attorneys for the utili- 
ties. There were constant public complaints about utility rates and services, 
yet little was done to meet them. Some states already had commissions to 
regulate the railroads, while Massachusetts had created both a railroad com- 
mission and a gas and electric light commission. Then, in 1907, came a new 
plan, sponsored by many Progressives, that of having one state commission 
to regulate all the important utilities, including telephone, gas, electricity, 
and street railways, in addition to the railroads. There were many arguments 
for the new plan. The utilities had spread out and in some cases operated 
in a number of communities. Statewide regulation certainly looked better 
than that by separate cities. The new commissions were to consist of able 
men, familiar with utility problems, and assisted by expert staffs of account- 
ants, engineers, and lawyers. They would give the consumers as competent 
defense of their rights as the companies could afford to provide. Their 
powers would cover rate making, valuation, service standards, and the financ- 
ing of the companies. 

Organization and Personnel of Utility Commissions. By 1917 most 
of the leading states had adopted the idea of state regulation of utilities. 
Delaware alone has no such commission today, although it must be under- 
stood that not all the commissions in the other states regulate all the im- 
portant public utilities. The titles borne by these regulatory bodies are 
variously “railroad commission,’’ ^^public service commission,” “public utili- 
ties commission,” and “corporation commission.” The commissions usually 
consist of 3 members, but seven have 5 members, and a few have 7. In the 
northeast and far west the members are appointed by the governor with 
senate consent, but in some middle western and southern states the voters 
elect them. Terms are customarily 6 years, but they range from 2 to 10. 
Reappointments and re-elections are the exception, not the rule, with the 
result that there are always some beginners on the commissions. The hope 
that the commissioners would be experts in the legal, engineering, and eco- 
nomic phases of utility regulation, serving for long terms and accumulating 
much experience and wisdom, has been partly disappointed. The salaries 
paid have not been high enough to attract and hold the best men, at least 
in a majority of the states. A number of members on leaving the commis- 
sions have gone into employment on the utilities’ side. Appropriations are 
usually not large enough to produce outstanding results, but certainly the 
commissions have achieved something worth while in bringing law and order 
into the utility industry. 

Utilities Subject to Regulation, The list of the utffi supervised by 
the commissions in the various states is not everywhere the same. The 
“home rule” sentiment in leading cities in some states has stood in the way 
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of complete state regulation of local utilities. The commissions that have 
the most extensive scope usually regulate the following groups of utilities : 
(i) Transportation and related services: railroads, street and interurban 
railways, express and sleeping car companies, bus and truck lines, other 
common carriers, stockyards, graim elevators, wharves and docks. In some 
places such local services as taxicabs are also included. (2) Communica- 
tions : telegraph, telephone, and radio, although radio communication is al- 
most entirely under federal supervision. (3) Services that reach into the 
homes, such as electricity, gas, water, sewage, and even central heating. Of 
these the first three are by far the most common. In some states the laws 
are phrased to cover by general phrases all “common carriers’^ or all “public 
utilities,’’ 

Nature o£ Powers of Commissions. Over these various utilities the 
commissions have such powers of regulation as have been conferred on them 
by statute and approved by the courts. The function of regulation has been 
viewed by the courts as primarily a legislative one, although some specific 
duties are administrative or judicial. The commissions, in the eyes of the 
judges, are organized mainly to do things that the legislature does not have 
the time or the expertness to do. Rate making, the setting of service stand- 
ards, and the approval of stock and bond issues and corporate reorganiza- 
tions, are essentially legislative. Two types of questions arise as to the com- 
missions’ powers: (i) whether their powers have been legally and properly 
delegated to the commission, and (2) whether the commission has properly 
exercised its powers. Most of the statutes allow for appeals to the courts 
from the rulings and decisions of the commissions. In such cases, if the 
courts find that the commissions did not act properly, they do not do the 
work for the commissions, but merely point out wherein they were wrong, 
and then pass the question back for further action. 

The powers of the commissions cover, as a rule, the following: (i) Rate 
making; (2) Setting of service standards and requiring changes in service; 
(3) Requirements as to accounting methods and reporting ; (4) Control over 
issuing of securities by the companies; (5) Approval of consolidations and 
intercorporate relations, including sales of franchises; and (6) Prevention 
of excessive and destructive competition. 

RATE MAKING 

Rate Regulations and Rate Cases, The laws provide that the rates of 
public utilities shall be in accordance with a published schedule, that there 
shall be no rate discrimination in favor of any person, and that the com- 
panies shall not increase rates without approval by the commission. The 
commission has the power to change rates so as to make them “just, reason- 
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able, and sufficient^’ for both the consumer and the company. The consumer 
is entitled to a reasonable rate, the company is entitled to a fair return on 
a reasonable valuation of its property and services. 

Factors in Determining Rates. To determine a just and reasonable rate, 
the commission must establish certain facts, such as (i) the operating ex- 
penses of the company, (2) the valuation of its property devoted to the 
public use, (3) the rate of return to which the company is entitled, and (4) 
the particular t3^e of rate structure or schedule that will probably ^deld this 
amount. Company managers and lawyers usually make every effort to get 
as large a net return for the company as is possible. The representatives 
of the consumers labor to get rates reduced as much as possible. As the 
result of many rebuffs by the courts, the commissions tend to proceed rather 
cautiously in reducing rates. 

1. Operating Expenses. The legitimate operating expenses of a public 
utility include wages and salaries, materials and supplies, taxes, rents, insur- 
ance, depreciation or wear and tear on the plant, and current repairs, as 
well as other items. But how much salary may a company pay its manager, 
and still call it a legitimate expense? Some very large salaries are being 
paid. Then, too, there are cases of holding companies that own the stock 
of utilities, and that also control or own engineering corporations and supply 
companies, and compel the operating companies to buy their supplies and 
engineering services from these other companies, at prices set by the holding 
company. Are these proper operating expenses ? Should not the operating 
company be free to go into the market and get the most favorable prices 
for goods and services ? 

2. Valuation o£ Utility. What is the valuation to be placed on the 
plant of a public utility company for rate-making purposes? The laws pro- 
vide all too little guidance for the commissions in this matter. In a com- 
petitive business the plant value is determined by earnings. A company 
may have invested a million dollars in its plant, yet it may be worth but a 
fraction of that because its product is no longer desired by the public or its 
methods of production are obsolete. This fact gives no help in valuing pub- 
lic utilities, since the whole purpose in calculating their valuations is to de- 
termine the price that may be charged. 

If economics cannot solve the problem, the law is equally in difficulties 
about it. In the early case of Smyth v. Ames, Justice Harlan expressed the 
Supreme Court’s view as follows : 

And in order to ascertain that value, the original cost of construction, the 
amount expended in permanent improvements, the amount and market value 
of its bonds and stock, the present as compared with the original cost of con- 
struction, the probable earning capacity of the property under particular rates 
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prescribed by statute, and the sum required to meet operating expenses, are all 
matters for consideration, and are to be given such weight as may be just and 
right in each case. We do not say that there may not be other matters to be 
regarded in estimating the value of the property. What the company is entitled 
to ask is a fair return upon the value of that which it employs for the public 
convenience. On the other hand, what the public is entitled to demand is that 
no more be exacted from it . . . than the services rendered ... are reason- 
ably worth.^ 

As a guide for decision this rule has little value. It suggests that many 
things must be considered, but when all factors have been weighed and pon- 
dered, the commission must still decide what is ^^just and right in each case.’’ 
Had this decision established the proposition that when a commission has 
considered all these matters their valuation will not be upset by the courts, 
the matter would have been very simple. Such was not the outcome. The 
courts refused to lay down a definite rule of valuation, and continued to 
upset commission decisions as to rates and valuations. 

Tests of Value. The problem of valuation may be approached (a) from 
the angle of the amount of money put in by stock- and bondholders. The 
records may be such that the amount of money actuall}^ put in by stock- 
and bondholders cannot be ascertained. It will not do then to take the 
amount of the securities outstanding, because in many if not most companies 
there has been a certain amount of ^^stock watering.” There have been 
stock bonuses, stock dividends, and other transactions where stock was is- 
sued but no money put in. Moreover, it is not certain that all the money 
put in by the stockholders was actually invested in the company. 

Equally difficult is (b) the approach from the angle of the property itself. 
How can one know the present value of the property used for public service ? 
There are such conflicting theories as ‘historical cost,” present “cost of re- 
production new,” and the “prudent investment” theory. If the historical 
method is followed, the amounts actually spent on the plant from the begin- 
ning will be added up. If this is done uncritically, even the “dead horses” 
and equally dead horse cars of earlier days will be continued in the valua- 
tion. A more sensible approach is to take the items that now make up the 
company’s property used in the public service, and determine what they cost 
originally. The prudent investment theory follows this course, but modifies 
it by excluding expenditures on things that were obviously not prudent in- 
vestments in themselves, and by scaling down excessive charges. 

Depreciation and Obsolescenceo On the day that one drives away in a 
newly purchased car it becomes a “used car.” Depreciation and obsolescence 
set in immediately, and so it is with a public utility plant. It is never 

Smyth t;. Ames (1898), 169 U. S. 466. 
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quite as good as new after it has been run a little. Depreciation refers 
mainly to wear and tear. Obsolescence is more like ^^out-of-dateness.” A 
midwestern farmer who didn't have an automobile and didn't want one, 
bought one just to be able to say to the automobile salesman, “I have a car 
already." He put it into his barn and left it there unused for twenty 
years. Except for the tires, it had depreciated very little, but it was com- 
pletely obsolete, a perfect museum piece, when it was taken out at the time 
of his death. How to calculate these factors, depreciation and obsolescence, 
is a matter on which the most learned cannot agree. 

Going Concern Value. Then, too, there is more to an operating public 
utility than the items of equipment and machinery and the buildings that 
meet the eye. The corner grocer, when he comes to sell out, wants some- 
thing for the ^^good will” that is represented by the number of people who 
will come to trade at his store. The public utility cannot charge for good 
will, since it is a monopoly, and people have to buy from it or go without. 
Instead the concept of ^^going value” or ^^going concern value" has been 
built up. It took time and effort to weld the various parts of the physical 
plant and the staff of employees into a profitable, serviceable, working organ- 
ization, for which some courts think the company should be rewarded. 

Frustration of Attempts at Valuation. The whole subject of public 
utility valuation has become so involved and uncertain that only the experts 
can find their way about in its mazes, and none can predict accurately what 
the outcome of a valuation case will be. Moreover, the expense of making 
a thorough valuation, the long delays in reducing utility rates, and the feel- 
ing that in the end the commissions’ decisions are little more than a compro- 
mise between the extreme claims of the companies and the representatives of 
the consumers, have tended to bring the whole subject into discredit. 

The Supreme Court is well aware of these difficulties in the valuation of 
utilities, and is now moving in a new direction. Why not let the regula- 
tory bodies find out how much revenue a company needs to keep going and 
make a substantial return, fix an appropriate rate schedule, and more or 
less forget about the valuation aspect ? 

3. Rate of Return. Along with the work of valuation must go that of 
determining what is a fair rate of return on the valuation. The importance 
of this factor is increased by the fact that most public utilities have very 
large investments in proportion to their annual gross revenue or sales. For 
example the claimed plant investment of all privately owned electric utili- 
ties in 1937 was nearly $13,000,000,000, while gross earnings for the year 
were about $2,350,000,000. The gross earnings were thus under one-fifth of 

Federal Power Commission Hope Natural Gas Co. (1944), 320 U. S. 591. 
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the estimated plant value. Suppose the case of a small electric plant with 
plant investment of $1,000,000, gross income of $200,000, and necessary 
operating expenses of $140,000. This leaves $60,000 for the stockholders, or 
return on the investment that year. Now if the rate of return allowed is 
4% only, $40,000 out of the gross income will be required for return on 
capital. In that case rates could be reduced by $20,000 total. If the rate is 
6%, the whole $60,000 will be needed; and if 8% is the rate, $80,000 will be 
needed, and rates will have to go up by $20,000. Clearly the difference be- 
tween the 4% and the 8% rates is just as great a difference as that between 
$1,000,000 and $2,000,000 valuation, that is, 8% on $1,000,000 is equal to 4% 
on $2,000,000. 

Little is known about the basis on which the rate of return should be fixed. 
Not long ago most companies in New York and Pennsylvania were earning 
over 10% and some went as high as 25% and 30% and more.® On the other 
hand, courts and utility commissions about 1915 were setting 7% as a fair 
rate, but this rose by 1925 to about 8%, only to decline a little during the 
depression. To many consumers -these earnings seem unduly high, consider- 
ing interest rates in general. 

4. The Rate Schedule. The individual consumer of public utility serv- 
ice is concerned primarily with the specific rate that he is charged for the 
particular service that he uses. This depends upon the valuation, the au- 
thorized rate of return, and the scale or schedule of rates, the “rate struc- 
ture,’’ that is adopted. Naturally the schedule for a street railway is a 
simple thing ; water and gas rates are somewhat more complex, but as a 
rule these vary only with the amount consumed and not with the type of 
use or class of user. In the electric light and power industry, rate schedules 
have reached the highest point of complexity and variety. A recent report 
of a federal investigation said that “one hamlet having a population of only 
27 people reports ii different rate schedules , . . One company serving 
58,000 residential customers in its territory uses 530 schedules for billing 
these customers.” The investigators found ten to twelve thousand rate 
schedules in the United States applying to residential service atone.® In 
general the privately owned electric utilities offer much lower rates for “off 
peak” and industrial uses of electricity than for ordinary residential light- 
ing. The city authorities who operate municipal plants are more anxious 
to reduce the rates for residential users, and make less difference in rates 
between the two main types of users. 

® Mosher and Crawford, Public Utility Regulation^ pp, 207, 227; The Annals, voi. 
201, p. 108 (1939) . 

^U. S. Federal Power Commission, Electric Rate Survey: Prelimnary Report, 1935. 
reprinted in Beard and Smith, Current Problems oi Public Policy, pp. 91-108. 
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SERVICE, FINANCE AND INTERCORPORATE RELATIONS 

Regulation of Services, The control of the state commissions over the 
services of public utilities covers such matters as safety, convenience, mod- 
ernization, and extensions of service to new groups of users. In this field 
the commissions have been much more successful, and largely because the 
problem is a simpler one, and the companies are usually willing when finan- 
cially able to make additional investments in plant that will extend service. 
It is when they are in financial difficulties, as in the case of many local street 
railway systems in recent years, that they are reluctant to make new invest- 
ments. Subways and similarly expensive improvements have had to be 
financed by the taxpayers, but not so with extensions and improvements in 
the gas, telephone, and electric power utilities. 

Control over Finance and Intercorporate Relations. Control over ac- 
counting methods and over the issuance of securities by the utilities are 
related to the rate-making and valuation problems. It is important to have 
accounts so kept that they tell the truth about the financial operations of the 
companies. Unwise stock and bond issues may be harmful not only to the 
investors but also to the utility and its customers. Unfortunately every in- 
dustry that is profitable attracts into it those who are not content with ordi- 
nary profits resulting from good management, but who reach beyond into the 
realms of high finance. They aim to make money out of manipulating se- 
curity issues, and to make it in large amounts, and quickly. It is much the 
same problem that leads to the necessity for public control over consolida- 
tions and intercorporate relations. 

Consolidation of Electric Utilities. The advantages of merging a num- 
ber of small electric systems in the same general area to obtain the advan- 
tages of large-scale operation — ^better engineering, large-scale buying, easier 
financing, and more efficient generation of power through a few great central 
plants — cannot be denied. Many utilities started in small communities that 
did not offer enough business to warrant the use of the best equipment, and 
these could not take advantage of the important later developments in low- 
cost production of power. Certain leaders in the field saw the advantages 
in mergers, and began to effect them. The ^ffiolding company” was found to 
be an excellent device for consolidating plants into large systems, and also 
for increasing the power of the few insiders who controlled the voting stock. 
The holding company as such merely holds the stocks to the percentage of 
the total required to retain control of subsidiary or operating companies. 
If you hold si% of the stock of a holding company that holds 51% of the 
stock of another holding company that holds 51% of the stock of a group of 
operating companies, your ownership represents only a little over 13% of the 
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total capital stock of the operating companies, but you control them almost 
completely. It was estimated a few years ago that over 90 per cent of the 
operating electric utilities in the country were held by such overhead 
companies. 

Abuses of Holding Company Powers. The holding company in itself 
is not necessarily a bad thing, but the holding companies were at first practi- 
cally unregulated, and in a number of cases the power thus put into the 
hands of a few was greatly abused. As noted previously, the holding com- 
panies could, and did, sell supplies and engineering services to the operating 
companies at excessive prices. They also charged high royalties on patents 
held by the holding company and took liberal commissions on financial 
operations. The dreams of power of some of those who kept the control in 
their hands made them forget the rules of economics and ethics, and some- 
times the rules of law. When the difficulties caused by the Great Depression 
forced some of these great ^^utility empires’^ into bankruptcy, the sordid 
character of their inner management brought great discredit to the electric 
industry, prison terms to some of the promoters, and heavy losses to many 
who had invested in holding company stocks. 

The growth of the great holding company systems in the electric industry 
had also been undermining and defeating state regulation to a considerable 
extent. Most of the holding companies reached across state lines. Char- 
tered in states whose laws were the most lax, they did business in other 
states, and to some extent did interstate business, as in transporting current 
from generating plants in one state to distributing systems in another. With 
increasing frequency the state commissions found that they could not con- 
trol security issues, because these were handled by the non-resident holding 
company; that they could not control rates, because of the interstate com-* 
merce factors involved ; and that they could not get correct figures on costs. 
The electric utilities were thus escaping state regulation. 

Public Utility Holding Company Act of 1935. The national govern- 
ment had kept its hands off this matter of utility regulation in most respects. 
The Federal Power Commission had been mainly interested in the regula- 
tion of water powers developed in the public lands and in the navigable 
waters of the United States. It was later given power to regulate the rates 
on interstate shipment of electricity and natural gas. Then came a demand 
that the national government regulate also the holding companies that op- 
erated across state lines. In 1935 Congress passed the Public Utility Hold- 
ing Company Act. The act asserts that ^^the national public interest, the 
interest of investors , . . and the interest of consumers of electric energy 
and natural and manufactured gas, are or may be adversely affected” by a 
niunber of the malp^ already mentioned above. The Securities and 
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Exchange Commission is designated as the authority to enforce the act. 
Holding companies must register with this commission, unless exempted 
from doing so by the commission for one of the causes set forth in the act. 
Companies that are not exempted, and that fail to register with the commis- 
sion, are forbidden to own or operate any utilities in interstate commerce, 
or to use the mails for any purpose of their business. 

The registration statement to be made by each holding company, as out- 
lined in the statute, calls for an extensive description of the company's or- 
ganization, financial structure, contracts, and financial situation. Once regis- 
tered, the company comes under the commission’s control with respect to 
most of its interstate operations, such as sales of stock, and the acquisition 
of additional plants and assets. These provisions establish national control 
over those features of the operation of such companies that cannot be 
reached by the state utility commissions, but do not oust the latter from 
their control over rates, services, and capitalization insofar as state control 
can be effective. Wholesale or bulk sales of current across state lines may 
be regulated as to price by the Federal Power Commission, however. An- 
other set of sections of the act provide for the examination of holding com- 
pany systems, the simplification of holding company structures, and the com- 
pulsory elimination of such companies as serve no useful public purpose. 
This work has already been well begun. 

Results of State Regulation. Supplemented by such national control 
over the holding companies, and over interstate utility activities, state regu- 
lation of public utilities will undoubtedly become more effective than it has 
been. 

Alternatives to Regulated Private Ownership. What are the alterna- 
tives to state and national regulation of public utilities? It is the electric 
power industry that is of deepest concern. Some persons propose public 
ownership as good in and of itself, while others think of it as a “yardstick” 
with a little something of the hickory stick in it for the privately owned 
utilities. The yardstick idea is that of setting up public plants here and 
there, under favorable conditions, not with the idea of supplying all the 
power needed, but with the aim of showing how cheaply power can be pro- 
duced and distributed. Then, if the private companies fail to take the hint 
and reduce rates substantially, more general public ownership may have to 
follow. It is pointed out that in cities like Los Angeles and Cleveland, 
where the city government operates a small plant, supplying a part of the 
local need for current, the local utility companies tend to give very low rates 
also. This is in part the idea behind the national government’s development 
of TVA and the sale, of power from its several plants, but in this case there 
is also an effort to encourage public ownership of distributing systems, and 
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to induce the private companies to enter upon contracts that will ensure 
low^r rates generally. The Bonneville and Grand Coulee projects in Oregon 
and Washington are similar developments. The Federal Power Commission, 
with its general control over power developments on the public lands and 
navigable waterways, is also required by law to give some preference to pub- 
lic ownership projects. Large projects for rural electrification, a field that 
has been too much neglected by the private power companies, usually go 
along with these large-scale '^yardstick” developments. The federal Rural 
Electrification Authority is doing much to encourage cooperatives in the pro- 
vision of electricity to the farms. 

Public Ownership. Meanwhile cities and states are constantly being 
urged to go forward toward ultimate complete public ownership of power 
facilities, and in New York and Wisconsin under state laws considerable 
steps in this direction have been taken. Everywhere it will be necessary, if 
this is to be the direction of new developments, to change the laws so as to 
permit the local governments more freedom in such projects. In many 
states they have been forbidden to sell power outside their limits, and in 
all they have been subject to borrowing limitations that hampered greatly 
their initiation of public ownership projects. No sudden change to public 
ownership should be expected. The private power companies still supply 
over 90 per cent of the power in the country, and they still have the oppor- 
tunity to prove that private ownership and operation are best. The pro- 
ponents of general public ownership should not forget that merely establish- 
ing public ownership does not solve all problems. Thereafter comes the 
long, long struggle to enforce the merit system and to maintain high effi- 
ciency in management, so that the benefits of public ownership may be real- 
ized in actually reduced rates and steadily extended and improved service. 
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46e TRANSPORTATION AND 
COMMUNICATION 

F or purposes of defense, industry, agriculture, commerce, and recreation, 
every modern people needs an adequate system of transportation and 
communication. Such a system is a test of a nation’s civilization and 
standard of living. Unlike the older nations of EiTope, the American people 
were able to build some of their transportation facilities in advance of settle- 
ment ; the railroads and river steamers carried the settlers into the west, and 
the governments of nation and state had much to do with promoting both 
settlement and transportation. 

Federal Constitutional Provisions. At the time of the Federal Con- 
vention none of the modern means of travel and communication had been 
devised. Sailing ships plied the coastal waters, and horses and oxen carried 
men and goods overland. The framers of the Constitution readily agreed to 
make the national government responsible for “post offices and post roads,” 
but a proposal that Congress have the power also “to provide for cutting 
canals where deemed necessary” was rejected. Another proposal, to permit 
the states with the consent of Congress to collect “duties of tonnage ... 
for improving their harbors and keeping up lights” was amended to read, 
“No state without the consent of Congress shall lay a duty of tonnage,” and 
in this form was placed in the Constitution. The powers of the national 
government to promote and regulate the means of transportation and com- 
munication are today solidly based upon the commerce power, war power, 
postal power, taxing and spending power, power over territories, and the 
treaty-making power. Its authority is subject to very few limitations, yet 
this does not prevent the states also from doing many things in this field. 

Governmental Aids for Transportation. Congress early began to im- 
prove harbors, build lighthouses, and regulate coastal shipping, but its first 
venture in promoting inland transportation, the building of the famous Cum- 
berland Road (1806-25), was only partially successful and aroused a con- 
troversy over national powers that now seems almost incredible. As a re- 
sult Congress kept hands off in the building of canals in the early decades 
and of railroads from the 1830’s on. It was the state and local governments 
that gave aid to these ventures. By 1840 the east was joined with the middle 
west by canals, roads, and railroads, and steamships were using the Missis^ 

■ 779 ■ ■ 
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sippi and Ohio river systems and the Great Lakes. The demand for trans- 
port facilities continued to grow as more settlers moved in to develop the 
west, and in 1850 Congress made its first grant of public lands for railroad 
building. Thereafter each new state admitted to the union expected a grant 
of lands from Congress to promote the building of railroads, wagon roads, 
and other internal improvements, and many grants were made directly to 
railroad corporations. All told over 130,000,000 acres of public land were 
granted for railroad building, while state and local governments also gave 
aid in cash and credit. 

State Railroad Regulation. No sooner had the railroads become im- 
portant in economic life than complaints began to arise concerning their 
rates and services. The railroad companies had a sort of monopoly position. 
They charged what seemed excessive rates, gave rebates and special con- 
sideration to favored industries, and even made or seriously injured whole 
cities by favoring some and penalizing others with respect to rates and 
service. In the 1850’s, long before the problem had become national, Rhode 
Island and Connecticut began to regulate railroads, and in 1869 Massachu- 
setts set up the first railroad commission. Soon the farmers of the middle 
west, sorely tried by low prices and high transportation costs, organized in 
the Granger movement and persuaded their states in the 1870’s and later to 
establish state commissions to regulate railroads and grain elevators. T his 
aroused the railroads to fight back. In politics since the beginning of the 
land grants, they now organized their lobbies and moved upon the legisla- 
tures and the railroad commissions everywhere to prevent railroad regula- 
tion from becoming effective. Congress in the meantime did practically 
nothing toward regulating railroads generally. 

Supreme Court Decisions on Regulation. It was not long before the 
railroads and grain elevator owners contested in the courts the power of the 
states to regulate their rates and services. The Fourteenth Amendment to 
the United States Constitution, adopted in 1868, just a few years before the 
passage of the railroad regulation laws, forbade the states to deprive any 
person of property without due process of law. The Supreme Court at first 
refused to construe this clause as a prohibition against railroad rate regula- 
tion, and also held that, although the state regulations to some extent af- 
fected interstate commerce, they were valid as long as Congress had not 
adopted any conflicting legislation on the subject. In the case of Munn v. 
Illinois, 1876, the court upheld the state rate-making power with respect to 
grain elevators.’- Ten years later the court reversed itself in part, holding 
that states are without power to regulate the rates charged for hauling goods 
in interstate commerce, even though the haul in question is entirely within 

’Munn V. Illinois (1876), 94 U. S. 113. 
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the stated Since such a large part of the goods carried on all railroads are 
in interstate commerce, this put great obstacles in the way of any state regu- 
lation of railroad rates. 

Interstate Commerce Commission. The answer to this decision of the 
Supreme Court was the passage by Congress in 1887 <>f the act creating the 
Interstate Commerce Commission. The act laid the foundation for the regu- 
latory responsibilities of the national government in the field of economic 
enterprise. The commission’s powers at first were very limited, and subse- 
quent court decisions put further restrictions on it, until by 1900 it seemed 
to have very little worth-while work to do. Then followed a series of acts 
beginning in 1906 that strengthened the commission and expanded the scope 
of its work, until today it exercises a very effective control over not only 
the railroads, but also over other transportation facilities in interstate and 
foreign commerce as well. 

Renewed Interest in Highways. While the struggle for government 
control over the railroads was going on, new instrumentalities for transpor- 
tation were appearing. The national government had begun to improve 
rivers and other inland waterways on a considerable scale. Indeed, the 
annual “pork barrel” bill for the improvement of rivers and harbors and 
for the construction of public buildings became something of a national 
scandal. About 1900 automobiles appeared, and by 1914 over a half million 
of them were operating on the roads and streets. The demand for better 
highways grew more and more insistent. Farmers had previously been urg- 
ing better “farm to market” roads, and the states had begun in a small way 
to respond to the new demand. The “dark age” in American road building, 
which began about 1820, was soon to come to an end. New Jersey in 1891 
had already established a state highway department, and other states had 
followed suit. This was not enough. After 1900 the question of federal aid 
for road building was raised again and again in Congress. Farmers, auto- 
mobile owners and builders, the postal authorities, and other interests joined 
forces in a drive on Congress that resulted in 1916 in the passage of a federal 
aid road act that provided for $75,000,000 to be allocated to the states over 
a five-year period for a start on a national road system. 

Truck, Bus, and Air Lines. The improvement of the highways was con- 
tinuously outstripped by the increase in the number of registered motor 
vehicles. There were at no time enough good roads to satisfy all the de- 
mands. Then came the motor buses for passengers, and the truck lines for 
hauling freight over the highways. These presented serious competition for 
the railroads and raised new problems of traffic and rate regulation. The 
states first tried their hands at regulating, but finally Congress had to assume 

2 Wabash, St L., & P. R. R. Co. (1886), 118 U. S. 557. 
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a part of the work of regulation of interstate trucks and buses. Overlap- 
ping this development came the airplane, with a subsequent drive for gov- 
ernment aid in fostering the service, followed in turn by the necessity for 
government regulation. This outline of transportation developments leaves 
out of account the expansion through the years of the postal system, the 
rise of the rural free delivery and the parcel post service, the coming of 
competing instrumentalities of communication such as the telegraph, then 
the telephone, and more recently the radio. All these have come to require 
regulation and co-ordination with other instrumentalities. 

What the total investment in these facilities may be is quite unknown. 
No money value can be placed upon the public highway and street system. 
Railroads alone have an estimated value or investment of about ?2 2, 000,000, - 
000. All other transportation agencies must have a value approaching that 
of the railroads. Private ownership under public regulation is the rule. 

RAILROAD REGULATION 

State Regulation o£ Railroads. Both state and national governments 
exercise some measure of control over railroads. Local governments have 
little to do with them at present, although they have some power to provide 
for local safety measures at crossings and in stations and offices. Most of 
the states exercise their powers through the commissions that regulate public 
utilities generally, and these have already been described.® Their powers 
extend to the establishment of intrastate rates for the various railroad serv- 
ices (freight, passenger, express, etc.), the hearing of complaints concerning 
unreasonable or discriminatory rates, the establishment of service require- 
ments, schedules, local stations and facilities, health and safety require- 
ments, grades and crossings, new lines and track abandonment, and even 
matters of finance. In all cases the intent is to regulate intrastate matters 
primarily, but of course many regulations and decisions have some bearing 
on interstate questions. Recently many states have authorized their com- 
missions to cooperate with the Interstate Commerce Commission in the joint 
handling of cases, and to appear before that body in cases where questions 
of state concern are considered. State regulation over purely intrastate 
lines, street railways, and interurban bus and electric lines is practically 
complete. 

Powers o£ Interstate Commerce Commission. The Interstate Com- 
merce Commission, established originally as a body of 5 members, has been 
increased to xi. The members receive salaries of $12,000 a year, and are 
appointed by the President with the consent of the Senate. Of all the boards 
and commissions of the national government engaged in regulatory work, 

“See ch. 45. 



TRANSPORTATION AND COMMUNICATION 783 


this commission has the longest history and has acquired the greatest power. 
Its powers have been increased since 1906 by successive acts, so that they 
now cover nearly all phases of railroad administration and policy. The 
establishment of new lines and the abandonment of old ones, stock and bond 
issues, health and safety requirements, the supply and interchange of cars, 
uniform accounting and reporting, train schedules and service, and the deter- 
mination of rates, all fall within its powers. It has additional duties in con- 
nection with the making of a complete valuation of all the railroad facilities 
of the country, the establishment of rates for air mail, the regulation of inter- 
state bus and truck lines, the making of certain Joint rail-and-water rates, 
the supervision of railroad holding companies and railroad reorganizations, 
and the regulation of water transportation. It must annually decide hun- 
dreds of cases involving complaints by shippers against carriers, and by car- 
riers against each other, and must see that the laws against illegal rebates, 
false weighing and invoicing, and acceptance of illegal concessions are en- 
forced. Its recent annual reports fully bear out the impression gained from 
a study of the laws that this is a very busy if not overworked commission. 

Railroad Difficulties and Wartime Operation. Even before the first 
World War the railroads were getting into financial difficulties. Financial 
manipulation had resulted in the looting of their treasuries for the purpose of 
expansions and for profits to promoters. There had also been an overdevel- 
opment of railroads, especially in the sparsely settled parts of the country 
where traffic was normally light. Some roads were in receivership because 
of inability to meet their obligations, and others were not keeping their 
rolling stock or roadbeds in satisfactory condition. When the war in Europe 
increased the demand for American goods, the railroads of the east could 
not handle all the traffic and had to declare embargoes against accepting 
further shipments. When the United States entered the war, the administra- 
tion, with Congressional authority, took over the roads and operated them 
for the duration of the war as a branch of the government. This was an 
act dictated by necessity, and the debate will probably never end as to 
whether governmental operation was a success or a failure. Certainly it was 
very expensive. 

Transportation Act of 1920. At the end of the war, the roads were re- 
turned to private operation, and Congress passed the Transportation Act of 
1920 which recognized for the first time the need for protecting the rail- 
roads and their investors. The roads were in effect considered as a single 
system of transportation, and the law guaranteed them minimum earnings 
by spreading the surplus earnings of the prosperous roads to weaker roads 
through a revolving fund in the United States Treasury, The “recapture” 
of the excess earnings of some roads in order to build up this fund was sus- 
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tained by the Supreme Court as a constitutional exercise of the power of 
Congress to regulate interstate commerce. In fact, however, the recapture 
provision proved unworkable because of difficulties in determining excess 
earnings and in recapturing them for the use of other roads, and it was re- 
pealed in 1933. Other clauses of the 1920 law authorized the Interstate 
Commerce Commission to fix minimum as well as maximum rates, to do this 
upon its own initiative and, where several roads carry goods or passengers 
together, to allocate to each participating road its share of the total. The 
plan was to give the commission the power needed to adjust the income 
of each road in such a way as to enable it to perform its part in an orderly, 
integrated transportation system for the whole country. 

Railroads in the Doldrums. The events of the following years prevented 
this legislation from accomplishing its objectives. The improvement of high- 
ways and of automobiles and the rise of bus and truck lines cut down rail- 
way earnings very seriously. The railroads tried to meet the impressive 
competition by cutting rates, but when the volume of traffic did not greatly 
increase, the net result was a further decline in earnings. The railroads with 
their great capital investments succeeded in buying up a number of bus lines, 
but were in no position to compete successfully with all the newer transpor- 
tation facilities. They reduced costs steadily after 1920, but not enough to 
make up for the increased losses in earnings. 

New Deal Measures to Help the Railroads. The depression reduced 
freight and passenger revenues once more, and took a very heavy toll of the 
railroads. Many roads were forced into receivership or into attempts to 
reorganize. Congressional aid was again invoked. The Reconstruction 
Finance Corporation established by Congress in 1932 was empowered to 
lend money to them at reasonably low rates to tide them over to better times. 
Up to 1933, governmental policy was designed to help the railroads through 
the depression by shifting the burden of readjustment at least partly to labor 
and the consumer of railway service. This policy was modified when Con- 
gress passed the Emergency Railroad Transportation Act of 1933 authoriz- 
ing the Interstate Commerce Commission to regulate holding companies in 
the railroad field, to bring about consolidations of railroads where they are 
needed to improve transportation or eliminate wasteful competition, and to 
fix rates according to a new formula designed to give the roads the revenue 
they need to provide adequate, economical transportation service. It fur- 
ther provided for a temporary Co-ordinator of Transportation who was em- 
powered to study the entire American transportation problem and to make 
proposals for strengthening and improving it. 

The Railway Labor Act of 1934 provided for more explicit recognition of 
the right of employees to organize and to bargain collectively. The first 
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Railroad Retirement Act (1934) was declared unconstitutional,^ but a 
substitute measure was promptly enacted and put into effect. In 1938 a rail- 
road unemployment insurance act was also passed. The Transportation Act 
of 1940 contains some new provisions designed to help railroads. The lend- 
ing powers of the RFC were liberalized ; railroads were given greater free- 
dom to pursue their own consolidation plans ; the government’s 50 per cent 
discount for transportation over land grant roads was repealed ; the filing of 
claims by shippers against the railroads was expedited; and the ICC was 
authorized to fix minimum and maximum joint rail-and- water rates. 

BUS AND TRUCK REGULATION 

Unregulated Truck and Bus Competition, Even the most farsighted 
automobile manufacturers and state highway officials in the early years of 
the automobile industry did not foresee the tremendous development that 
was soon to take place in the commercial transportation of passengers and 
goods upon the highways. Trucks and buses were first used only for local 
purposes, but even when they began to operate over longer routes the states 
did not begin promptly to regulate them, since they were still mainly private 
carriers. Motor vehicle licenses were imposed, and laws were enacted to 
ensure safet)^ in operation and to limit the maximum size and load ; but little 
more than this was done. Soon organized companies put themselves forward 
as common carriers of passengers and freight from city to city and between 
states. Having no expense for the maintenance of roadways, these com- 
panies were able to offer much lower rates than the railroads with which 
they competed. As the highways and vehicles were improved, longer and 
longer runs became possible. Regular schedules were established and fol- 
lowed. Passengers and freight could be picked up at locations convenient to 
travelers and shippers. Besides these common carriers there were ^‘contract 
carriers,” i.e., those who hauled goods only by special contract with large 
manufacturers and wholesalers. Various large business concerns operated 
large fleets of trucks for their own use. The results were cutthroat competi- 
tion among these carriers and between them and the railroads, underpayment 
of truck and bus drivers in order to keep down expenses, failure to provide 
insurance against accidents, and a lowering of the standards of service all 
around. The railroads complained long and bitterly of this unregulated 
competition, the truck and bus companies themselves suffered losses, but the 
states did little or nothing about it. When they attempted to limit competi- 
tion by denying permits to operate to companies that planned to do an inter- 
state business, the Supreme Court declared this was beyond the power of 
the states, '^vv' ■ ■ ■ 

^Railroad Retirement Board t;. Alton R. R. Co. (1935), 295 U. S. 330. 
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National Regulation. In 1935 Congress passed the present act for the 
regulation of interstate bus and truck traffic. This law authorizes the Inter- 
state Commerce Commission to regulate this business in three respects. 

(1) All such carriers in interstate commerce must register with the commis- 
sion, and the latter has power to issue, or to refuse to issue, certificates of 
convenience and necessity to new companies that propose to enter this field. 

(2) The commission is empowered also to regulate the safety and the service 
of these carriers and to require them to deposit bonds or insurance policies 
to protect the public against injuries. (3) Rates may also be regulated by 
the commission. Most of the operating companies are inclined to follow 
existing railroad rate schedules and to cut them just enough to attract busi- 
ness from the railroads. 

REGULATION AND PROMOTION OF CIVIL AVIATION 

Limited Regulation of Air Transportation. Only after World War I 
did the state and national governments become sufficiently impressed with 
the importance of private and commercial aviation to provide for regula- 
tion. Following the proposal in 1922, a considerable number of states 
adopted the Uniform State Law for Aeronautics, which establishes the state’s 
sovereignty over the air above it and provides for the responsibility of the 
operator of an airplane for damages caused to others. In 1926 Congress 
passed the Air Commerce Act to regulate commercial flights between states 
but exempted purely intrastate flights and those for mere pleasure purposes. 
Under this act the Bureau of Air Commerce of the Department of Commerce 
had the power to provide for testing and licensing aviators, to make rules 
as to air traffic, and to set standards for construction and safety of planes 
to be operated between states commercially. In order to bring about com- 
plete uniformity of regulation, the states have in most cases adopted the 
federal regulations as a part of their aviation codes, so that private flyers 
must in most states conform to exactly the same rules. 

Subsidies and Other Aids to Aviation. The national government is 
still subsidizing air transportation and helping to promote its growth through 
the payment of liberal subsidies for the carriage of air mail. The air trans- 
port industry today still remains dependent upon mail revenues for much 
of its profit, but such dependence has steadily decreased in recent years. In 
addition, national, state, and local governments have made extensive expen- 
ditures on airports, airways, and aviation research. There are today over 
700 municipal airports. Under the various emergency relief and public 
works measures since 1933, considerable amounts of national funds have 
been spent in the further improvement of these municipal airports. The 
defense program of 1940-45 produced still further expansion. 
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Under the Civil Aeronautics Act of 1938, the Civil Aeronautics Authority 
was established as an independent agency including the Air Safety Board. 
In 1940, the name of the CAA was changed to the Civil Aeronautics Board, 
and its functions were in part transferred to a Civil Aeronautics Adminis- 
trator. The Air Safety Board was absorbed by the Civil Aeronautics Board, 
which was 4 n turn transferred to the Department of Commerce. The Civil 
Aeronautics Administrator fosters the development of civil aeronautics and 
air commerce by establishing civil airways and landing fields, providing for 
the control and protection of air traffic, and promoting technical aeronautical 
progress. He also carries out safety regulations, administers the Civilian 
Pilot Training Act of 1939, and expands public airports and landing areas. 
The Civil Aeronautics Board, exercising quasi-legislative and quasi-judicial 
powers, prescribes safety standards and regulations and may revoke or sus- 
pend safety certificates. It regulates the rates for the carriage of persons 
and property, prescribes compensation rates for the carriage of mail, and 
regulates the general financial set-up of air-carrier companies. It also in- 
vestigates accidents and conducts special studies to reduce aircraft accidents. 

TRANSPORTATION BY WATER 

National Responsibility for Waterways. Navigable waters include 
practically all streams, canals, lakes, and other waters that can be made to 
float even a log or a canoe.® As the result of a number of Supreme Court de- 
cisions interpreting the commerce power and the jurisdiction of the federal 
courts in admiralty and maritime cases, the power of the national govern- 
ment over all navigable waters is complete and exclusive. All major water- 
ways are dealt with in Congressional legislation. Cities and states make 
some expenditures to improve local harbors and waters, but on the whole they 
have been glad to let the national government bear most of this burden. 
Thus there is a long history of national legislation and appropriations for 
river and harbor improvements, together with a considerable body of regu- 
latory measures. State and local governments get the consent of the na- 
tional authorities for drawing water from lakes and streams and for making 
such improvements as bridges over them where navigability might be 
impaired. 

Phases of National Activity. Congress has acted with respect to the 
four major groups of waters that are navigable. These are (i) rivers, canals, 
and lakes within the country, (2) the Great Lakes, (3) coastal waters, bays, 
and harbors, and (4) the high seas, the Panama Canal, distant dependencies, 
and foreign ports and shipping. Its actions may also be grouped under four 
headings: (i) The promotion of navigation and navigability of waters 

® United States" v. Appalachian Electric Power Co. (1940), 311 U. S. 377. 
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through the construction and maintenance of permanent public works, fixed 
in the soil, such as the deepening of harbors, lakes, and rivers, the construc- 
tion and maintenance of lighthouses, breakwaters, harbor improvements 
etc.; the provision of floating aids to navigation such as lightships and 
buoys ; and the study, mapping, and reporting of water depths, hidden haz- 
ards, and weather conditions. (2) The construction and maintenance of 
ships, and the promotion of their operation through grants of subsidies for 
carrying the mails, and in other ways. (3) The direct operation of ships 
both on the high seas and on the Mississippi-Ohio river system. (4) The 
regulation of shipping operations to protect the safety of persons and goods, 
to protect the workers in matters of pay and working conditions, and to pre- 
vent excessive competition and to regulate rates. 

The expenditures of the national government on the improvement of har- 
bors and waterways have run to a number of billions of dollars, far exceed- 
ing what it has spent on highways. It seems to have been the general theory 
that waterways can be made to haul goods cheaper than railroads, and that 
internal waterways are needed partly to supplement other means of trans- 
portation and partly to provide a sort of competition that would keep down 
railroad rates. The expenditures on building ships and on ship subsidies for 
ocean-going vessels have been defended as an aid to American exporters and 
importers and as providing a merchant marine for use as an auxiliary to the 
navy in time of war. To attempt here to describe the work of the Inland 
Waterways Corporation in hauling goods on our central river system, or the 
work of the Maritime Commission in promoting and regulating marine com- 
merce generally, would require more space than can be allotted. The most 
important provision of the Transportation Act of 1940 is the extension of 
the jurisdiction of the ICC to cover water carriers operating on all navigable 
waters. The act empowered the ICC to regulate the rates, services, and 
management of both common and contract water carriers. 

A National Transportation System. The national and state legislation 
described above has been piecemeal and experimental. Finally under an act 
of 1933 Joseph Eastman of the ICC was appointed Federal Co-ordinator of 
Transportation. This was the first step toward planning a national trans- 
portation policy and system. In one of his reports recently issued,® he shows 
that public aids to transportation, amounting in all to billions of dollars, 
have created facilities that in some cases were of little public benefit, and 
that further aids might merely perpetuate uneconomic competition. He sug- 
gested instead a careful planning of transportation facilities of all kinds in 
accordance with calculated needs. The defense crisis after 1939 revealed 

^Federal Co-ordinator of Transportation, Public Aids to Transportation y vois., 
Washington, 1938-1940. 
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the lack of national planning in this field. On the other hand the Transpor- 
tation Act of 1940, by extending ICC control over water and rail-and-water 
rates, fills one more gap in federal transportation legislation. The experi- 
ences of the co-ordinator and of the ICC in attempting to eliminate uneco- 
nomic units show how difficult it is to achieve a national transportation plan 
in the face of the opposition of local and special interests. The interstate 
trade barriers, previously mentioned,^ that are so commonly encountered by 
truck lines operating between states, are but another evidence of the same 
problem. 

REGULATION OF COMMUNICATIONS 

The telegraph, the telephone, and the radio are in this country conducted 
primarily as private businesses. Governments own and operate only such 
necessary facilities as police telegraph and radio systems for purely internal 
purposes. Telephone service, at first unregulated, was next regulated only 
by the states through their public service commissions. Telegraph compa- 
nies came for a time under the Interstate Commerce Commission. The 
radio, and particularly radio broadcasting, after some preliminary attempts 
at local regulation to prevent static and interference, was next regulated by 
the national government. It set up the Federal Radio Commission, now de- 
funct, to assign wave lengths to different stations, to prevent interference, 
and to put some restrictions on advertising. The threat of censorship in- 
volved in any such regulation caused considerable concern for a time, and 
the acts of the commission in granting and withdrawing licenses brought it 
considerable unpopularity. 

In its general reorganization of regulatory bodies and methods, the New 
Deal Congress in 1934 established a single authority, the Federal Communi- 
cations Commission, to regulate the radio, telegraph, and telephone systems. 
Over radio broadcasting it has substantially the same powers as were pos- 
sessed by its predecessor, the radio commission. Over telegraph and tele- 
phone lines it has the same authority as the Interstate Commerce Commis- 
sion formerly had, including some control over telephone consolidations, and 
a right to enforce reasonable rates for interstate and foreign service. The 
control of the states over telephone companies and their local rates is specifi- 
cally protected by the federal act. 

The telephone industry is already so consolidated that a unified national 
service is available. Until their merger the two large telegraph companies 
competed and to some extent duplicated services and thus increased costs. 
Radio broadcasting presents some peculiar problems of regulation. Its reve- 
nues come largely from advertisers. Three or more great chains provide the 
principal programs for the local stations, and the struggles between them for 

/See ch. 15. 
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control over and access to the principal local stations have presented the 
FCC with problems that are still unsolved. 

THE POST OFFICE 

The American people did not follow the English precedent of having a 
single, integrated, public system of communications under the control of a 
Post Office Department. Nevertheless, the Post Office is the oldest, and in 
annual revenues and expenditures still the largest, single agency of communi- 
cation in the United States, although the telephone system runs it a close 
race. The Post Office Department is one of the largest businesses in the 
world, managing more than 43,000 post offices, and employing over 300,000 
workers. 

Services o£ the Post Office. The power of Congress to provide for the 
postal system is complete and exclusive ; the states have no share in it. Fur- 
thermore, Congress has the power to expand the service more or less as it 
sees fit and to make it a government monopoly, as it has done. The Post 
Office provides three different types of service to the people, (i) First is the 
mail service itself, including the collection, carriage, and delivery of letter 
mail, newspapers, magazines, and parcels for hire. Special branches of this 
service are the railway mail service, the air mail service, the oceanic and 
international mail services, rural free delivery, city delivery, and the parcel 
post division. Of these all except the last may be classed as communication 
services. (2) Next come the financial and banking services, including postal 
savings banks, the transfer of money from place to place by means of money 
orders, and the sale of government bonds for the Treasury Department. 
These are not communication services, but are justified on the ground that 
the thousands of post offices in small communities can be utilized in these 
ways for the convenience of the people, especially where no local banks 
exist. (3) As noted in an earlier chapter, the Post Office Department also 
has law-enforcement functions under statutes passed by Congress to prevent 
the mailing of lottery tickets, obscene matter, threats, poisons, and advertis- 
ing intended to obtain money by fraud. In addition to these main functions 
the Post Office has some incidental ones. It is in many respects the point of 
contact between the citizen and those services of the government in which 
he is particularly interested, such*as the Civil Service Commission, and the 
recruiting services of the army and navy. It is of great assistance in con- 
nection with census work as well. 

HIGHWAYS, ROADS, AND STREETS 

The Power to Provide Roads. The broad constitutional power to pro- 
vide for a road system is inherent in the several states. Local governments 
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have a share in this power only to the extent that it is delegated to them by 
the state. The national government has a share of it, as previously noted, 
under various powers. As a rule Congress does not make laws for the con- 
struction and maintenance of roads in the states. Its recent policy has been 
to construct and control directly under national authority the roads needed 
in the national forests, parks, and reservations, and to grant money to the 
states to aid in the construction of other roads. Most of the laws on high- 
ways, roads, and streets are, therefore, state laws, supplemented by local 
ordinances. 

Beginnings o£ Road-Building Revival. The first glimmerings of a 
road-building revival appeared in the early ’90’s when New Jersey and sev- 
eral other eastern states created state highway departments, and the United 
States government established the Office of Road Inquiry (1893), which in 
1918 became the Bureau of Public Roads. Previously roads were financed 
by unpopular property taxes and road labor taxes. The deep-seated aversion 
to expending tax money for road building was reinforced by the provisions 
in a number of state constitutions forbidding the state to engage in works 
of ^^internal improvement.” As the road-building renaissance went forward, 
it became necessary for a number of states to amend their constitutions to 
permit the state itself to engage in road building. The local governments, 
under grants from the states, had always had some part of this power. Most 
of the roads that existed were simply made of dirt or sand, without special 
surfacing except in the populous places, and they led to the nearest village 
with a railroad station. The early motorists of 1900 to 1910 who attempted 
to make long cross-country runs had to go over many stretches that were 
mere trails or traces through the woods and fields. 

Centralizing Tendencies. As the revival of road building developed, 
some roads were lifted out of the class of township or minor rural roads and 
made county roads. Later certain of the important routes were taken over 
by the states and designated as state highways or state-aid roads. Thus there 
began a classification of the roads according to their importance as deter- 
mined by the amount of traffic they carried, or were expected to carry. 
Today most states have various legal classes of roads, each class handled by 
a particular class of governmental unit and financed in a certain way. There 
are today over 3,000,000 miles of public roads in the United States, not 
counting the mileage of streets and other ways in urban places, which prob- 
ably amount to another 300,000 miles. Since some states have in recent 
years taken over all the rural roads for state administration, there are now 
over 500,000 miles in the state systems, but only about 325,000 miles are in 
the ^^primary” highway systems of the states, and of these miles, about 230,- 
000 are in the federal-aid system and entitled to consideration when federal 
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grants are made. The rest of the rural road mileage is divided between the 
secondary roads and the minor or township roads^ the latter accounting for 
probably 2,000^00 miles in all. 

Administrative Organization. Following the passage in 1916 of the 
Federal-Aid Road Act, most of the states proceeded within a few years to 
amend their constitutions and enact statutes to establish state highway de- 
partments and to permit the state to engage directly in road building and 
maintenance. Since about 1920, there have been national, state, county, 
and other local agencies for the building, maintenance, administration, and 
policing of the roads. These agencies are briefly as follows : 

1. The Bureau of Public Roads, formerly in the Department of Agricul- 
ture, was transformed in 1939 into the Public Roads Administration, which 
in turn was placed in the Federal Works Agency. The Public Roads Ad- 
ministration is charged with the administration of federal-aid funds and 
emergency appropriations for road construction. It approves the various 
state projects under federal aid, and inspects the work that is done. The 
administration also carries on a great deal of road research work and super- 
vises actual construction of roads for the National Park Service. 

2. Each state has a state department of highways. In most states it is 
headed by a board or commission of three or more members, but in many 
the governor is authorized to appoint a single commissioner or director of 
highway work. Other officers and employees are then appointed by the 
commission, the governor, or the commissioner. Only a few states have ef- 
fective merit systems in their highway departments. These state depart- 
ments are responsible for the planning and building of state highways along 
routes approved by the legislature, for letting the contracts and inspecting 
and approving the work done, and for maintaining the highways in good 
order. ^ Special highway patrols for the control of traffic are under the high- 
way department in a number of states. Where state aid is given for county 
roads, the state department has some powers of supervision as a rule. 

3. In the counties the county board usually appoints a county highway 
engineer who performs for the county and on the county roads much the 
same functions as the state highway commissioner does for the state system. 
In some states also the county is responsible for some part of the mainte- 
nance of the state highways. As a rule contracts are let with the approval 
of the county board for county road construction, and maintenance is car- 
ried on by the county’s own force of workers. 

4. Town and township trustees, supervisors, or selectmen have the re- 
sponsibility for the town roads. In addition, the town meeting may elect a 
special road supervisor, or commissioner, to maintain the roads. The staff 
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of road workers in most townships consists of one or a very few part-time 
workers. In many places the road labor tax is still continued. 

Improvement o£ Main Highways. Since the federal and state authori- 
ties cooperate in the construction of the major state highways, and since 
their staffs have from the beginning included some excellent highway engi- 
neers, the country has been provided with a system of first class highways 
from coast to coast in a single generation. As a result of experience, re- 
search, and the development of new techniques, this primary system of high- 
ways continues to be improved and maintained at a high level.' There are 

125.000 miles of ^^high-type” and over 560,000 miles of “low-type’^ surfaced 
rural roads in the United States. This amounts to nearly 700,000 miles of 
surfaced roads, and the mileage continues to increase. 

Poorer Quality of Minor Roads. About 500,000 miles of the low-type 
construction — consisting of gravel, sand-clay, waterbound macadam, and 
similar surfacings— covers the county and town roads, while most of the hard 
surface roads are in the state primary highway systems along with about 

200.000 miles of low-t3qDe construction. The great bulk of the town and 
township roads are still unsurfaced dirt roads, but even these are better 
than they once were as a result of improved methods. It is very clear, how- 
ever, that the towns and townships are not able to keep pace with the larger 
units in economical and efficient road construction and maintenance. They 
have not the financial resources nor the needed personnel and equipment. 
The abandonment of whole sections of farming and forest land by the set- 
tlers should be followed by the abandonment of the roads and schools as 
well. In the rush to build the state highways, too little attention has been 
given to the planning of the minor rural roads. 

Principles of Federal Aid. Federal aid for state highway building, 
beginning with relatively small amounts under the 1916 act, had increased 
to approximately $160,000,000 annually by 1941. Out of this amount a 
small sum is taken for administrative expense. The rest is allocated to the 
states that contribute equal amounts for the construction of roads included 
in the federal-aid system, which amounts to 234,000 miles of roads desig- 
nated by the Public Roads Administration. Under present laws not over 
7 per cent of the mileage of roads in any state is supposed to be designated 
for federal aid, but an additional i per cent can be added when the roads 
have been improved to an agreed extent. The federal-aid highways are 
marked and numbered as U. S. highways, and form a connecting S3rsteni 
throughout the country. Each state is responsible for maintaining the roads 
constructed with federal aid. 

When the war cam the United States most of the regular highway 
construction activities were suspended and federal aid was devoted mainly 
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to roads for military and defense purposes. Congress has enacted new leg- 
islation, however, to resume federal-aid road projects on a large scale in 
the years following the war. 

State and Local Revenues for Roads. The states have four principal 
sources of revenue for highway purposes. These are (i) federal aid, (2) 
the gasoline tax, (3) the motor vehicle tax, and (4) property taxes. The 
state governments make principal use of the first three for themselves, and 
assign most of the fourth to the local governments. In addition the states 
generally give aid to the counties, and in some cases to towns and town- 
ships, for highway purposes. Such aid most commonly takes the form of a 
part of the gasoline tax. The total amount of money available for road- 
building purposes has increased by leaps and bounds since about 1917. It 
now regularly exceeds $2,000,000,000 a year for rural highways and roads, 
while incorporated places expend probably $400,000,000 a year additional. 

Future Road Problems. The problems of the future with respect to the 
highway and street system of the country may be summarized briefly as 
follows: (i) To reduce the annual expenditure on road construction so as 
to bring it more into line with the other expenditures of government. Con- 
tractors and workmen may be moved in part into other construction lines, 
such as housing. (2) To pay off the road debt so that more of the current 
revenues for road purposes will be available for maintenance of roads, (3) 
To maintain the existing road system at a high level of efficiency, with 
adequate lighting and other safety provisions. (4) To police the traffic on 
the roads so as to reduce the percentage of accidents. 

Need of Uniform Traffic Regulation. The states have been working 
together for some years already in the attempt to agree on a uniform high- 
way traffic code. Many states have adopted the proposed code in whole or 
in large part, but it is naturally hard to get states that are primarily rural 
to agree completely with the urbanized states as to what is needed. Even 
drivers’ license provisions, for example, are opposed strenuously in rural 
districts, due to a lack of appreciation of the problem of traffic control that 
exists in cities. Already the national government is entering this field with 
its regulation of interstate highway bus and truck traffic. It is not incon- 
ceivable that it will go farther in this direction. Interstate traffic and intra- 
state traffic using the same roads cannot operate under different codes 
indefinitely. A national, uniform traffic law is not beyond the limits of 
imagination. 
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Part Fourteen 


CONSERVATION AND AGRICULTURE 

47 e> GOVERNMENT AND NATURAL 
RESOURCES 

T he present and future welfare of a people depends first upon them- 
selves and second upon the natural resources available for their use. The 
latter consist primarily of (i) the land area and whatever fertility there 
may be in the soil; (2) the subsoil riches, such as minerals, coal, oil, and 
gas; (3) the available waters, including streams and lakes within the coun- 
try, and the adjacent lakes and sea; (4) the forests, the grass and other 
vegetation that grow naturally upon the land; and (5) the game animals, 
birds, and fish that make, the land their habitat. Some of these resources 
are not reproducible. Once the minerals, coal, oil and natural gas have been 
used up, or the soil has been destroyed by erosion, there is little more that 
man can do about it. A nation that is looking toward permanent great- 
ness and happiness cannot afford to destroy today what future generations 
will need but cannot reproduce. Over many destructive forces of nature, 
such as earthquakes, hurricanes, cyclones, and excessive rainfall, mau has 
little or no control. The best he can do is to prepare against their coming. 
But excessive flooding can be met to some extent by measures of flood con- 
trol, drought by the storage of waters, and forest fires can be limited and 
to some extent prevented by due care. Destructive insects, birds, and ani- 
mals can also be controlled to a very considerable extent, but what about 
careless and destructive man? 

Government Disposition o£ Land. The total land area of the conti- 
nental United States, exclusive of Alaska and the Panama Canal Zone, is 
just under 3,000,000 square miles, or about 1,900,000,000 acres. This 
now amounts to about 14 acres per capita. Three-fourths of this land has 
been at one time or another in the legal possession of the national gov- 
ernment. Only the original thirteen states, together with Kentucky, Ten- 
nessee, and Texas, had legal title to the unappropriated lands within their 
limits. Of nearly 1,500,000,000 acres once possessed by the national gov- 
ernment, over 1,000,000,000 acres, or more than half the area of the United 
States, have been sold or given away. What is left in the ownership of the 
national government is about 450,000,000 acres, or more than a fifth of the 
nation^s area. 
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Policy o£ Private Development. The great American objective was to 
acquire dominion of the land from sea to sea, and then to have it brought 
into production as rapidly as possible by private exploitation. The national 
government first used the lands to pay off its Revolutionary War soldiers 
and others who had claims against it. Much land was sold to settlers and 
granted to homesteaders. Some was granted to the states to promote edu* 
cation, and to foster the building of railroads and internal improvements; 
and the states granted away or sold these lands in much the same way as 
the national government did. The railroads, too, sold their lands as rapidly 
as possible. In round figures, the national patrimony has been disposed of 
in the following ways : 

DISPOSITION OF THE PUBLIC DOMAIN, 1787-1931^ 


Acreage 

Cash sales to individuals 310,000,000 

Homestead entries by individuals ■ 246,000,000 

Grants to states for education, etc., later sold to individuals .... 182,000,000 

Railroad and similar grants (largely sold to individuals) 140,000,000 

Bounty warrants, grants to soldiers, etc 64,000,000 

Private claims of individuals 35,000,000 

Indian allotments to individuals 27,000,000 

Other grants to individuals, corporations, municipalities, etc. . . . 47,500,000 

Total disposed of 1,051,500,000 


Area and Value o£ Present Public Lands. A number of the states 
hold considerable acreages of forest land, parks, and tax delinquent tracts, 
but the national government is by a wide margin the greatest land holder. 
It has over 175,000,000 acres in national forests, 55,000,000 acres in Indian 
reservations, and about 50,000,000 in reclamation projects, national parks 
and miscellaneous holdings. These millions of acres, equal to the whole 
northeast from Maine to Wisconsin and Illinois, are all permanently re- 
served against private exploitation. In addition there are about 175,000,000 
acres still open to private settlement or in process of being privately ac- 
quired. While the great bulk of this land lies in the Rocky Mountains and 
in semi-arid regions of the west, it is nevertheless a patrimony of great 
potential value and one worthy of careful administration. 

Nature o£ Disposal Policy. The policy of rapid disposal into private 
possession had much to commend it. It resulted in the rapid development 
of the country and the establishment of millions of self-supporting farm 
homes. Railroads spread rapidly over the land, and industries and cities 

^ See Herman Stabler and others, Rise and Fall of the Public Domain Exclusive of 
Alaska and Other Outlying Possessions, Amer. Soc. of Civil Engineers, mimeographed} 
1932, p. 8; Statistical Abstract of the United States, 1943, pp. 699, 917-25. 
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grew. The defects in the policy that have since come into clearer view were 
largely the results of haste, lack of knowledge, the greed of exploiters, the 
ineffectiveness of government control over settlement, and the development 
of a get-rich-quick attitude that affected even many farmers. Inadequate 
knowledge of soil conditions and rainfall led hundreds of thousands of 
settlers to take up land that proved later to be unfit for successful farm- 
ing. This was true in the mountains, in the forests of the Great Lakes 
region, and on the great plains. The railroads and the states that had 
lands to sell, and even the national government, overadvertised the land 
and thus stimulated men to unwise settlement and tillage. Nevertheless, 
the lure of the land was the strongest factor in bringing on the many 
tragedies of wasted lives that resulted. The pressure on the national gov- 
ernment to open ever new tracts of land to homesteading was fierce and 
constant. 

Timber and Mineral Exploitation. In addition to the settlers looking 
for farms, there were the lumber interests and the men seeking ores, coal, 
and oil. These were shrewder and even more insistent in their demands. 
Many of them were guilty of timber-stealing and claim-jumping. They 
invaded the public domain even before it had been opened. Once they 
found wealth in the form they sought, they exploited it to the utmost. Very 
few had any regard for conservation. Very few timber cutters felt obligated 
to leave the small trees for providing another crop, or to plant anew where 
they had harvested. The thing to do was to get the value out of what nature 
had provided, ‘^to skin the country and move on,” said Theodore Roosevelt.^ 
Profit was almost the sole motive, and even the government did not ade- 
quately protect the public interest. Indeed, the close league between the 
exploiters of the land and government officials was shown up in many cases. 

Beginnings o£ Conservation Movement. Long before 1900 there were 
men who saw that the natural resources of the country were not inex- 
haustible and who spoke in protest at the extravagant waste of resources. 
Their words fell on deaf ears.® At the turn of the century, Gifford Pinchot 
and Theodore Roosevelt carried on a dramatic campaign for conservation 
but found that the members of Congress would not support them even to 
the extent of providing appropriations for studies of the conservation prob- 
lem. Laws for the establishment of national parks and forests were ob- 
tained, however; and, by executive order, considerable areas of land were 
withdrawn from settlement. The fight for conservation went on through 
the following decades, but it took the depression, the droughts of 1934 and 

^ 'Hheodoie Roosevelt, The New Nationalism^ igio. p, 

® For a brief account, see A. E. Parkins and J. R. Whitaker (eds,)y Our Natural 
Resources and Their Conservation, ch. i. 
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1936, the dust storms, and the great floods of recent years to dramatize the 
conservation problem sufficiently to make many persons conscious of it. 
Americans have awakened in recent years to find their great forests practi- 
cally gone, the grasslands of the great plains largely destroyed, their natu- 
ral gas and oil supplies being rapidly depleted. Gold and silver produc- 
tion have declined, and iron mining has but a limited life left in the United 
States. Much the same can be said of other ores. Anthracite coal cannot 
last much longer, but there are still large supplies of softer coals. Game 
animals and birds and fish are more limited in supply than they should be, 
and would soon be gone entirely were it not for increasingly stringent game 
laws and public propagation of many species. 

Results of Uncontrolled Individual Exploitation. The growing, reali- 
zation that American natural resources are not inexhaustible has raised the 
question as to what caused these losses and how they can be made up and 
avoided in the future. Clearly, individual freedom carried to the point of 
license results in great injury to the public. Each man seeking all the 
game he wants for himself creates a condition that prevents any man from 
getting his bag. Unbridled individual freedom results, then, in collective 
determinism. The fate of the public is sealed by the greed, the ignorance 
or the carelessness of the individual. That more stringent public regula- 
tion is necessary in the interests of all can hardly be questioned. 

What Is Conservation? The need for conservation is evident, but what 
is conservation? Is it merely to keep the public lands in public hands? 
That seems to be the idea of some. A broader concept is that it concerns 
both public and private lands and resources, that what is in private posses- 
sion also needs to be conserved, and that the question of public versus 
private ownership is wholly incidental. Even disregarding this question, 
there are a number of different ideas that may be thought of in connec- 
tion with conservation. Certainly useless, criminal or negligent destruction 
of things is at the opposite pole from conservation. A step removed from 
such destruction is ruthless exploitation, where the person concerned does 
get a profit for himself from the cutting of every tree in the forest, but 
wastes much and does nothing to ensure the continuance of the supply. 
Third comes regulated development and utilization. Permission to utilize 
resources is sold or granted under reasonable restrictions. For example, 
the game bag is limited, or the number of cattle permitted to graze in a 
particular piece of forest is restricted so as to preserve the turf. By such 
means the supply may at least be maintained constant if not actually in- 
creased. Fourth comes the idea of rebuilding or making up for the former 
depletion by planting and propagating more than the amount currently 
used. Another example would be the efforts to reclaim waste metals that 
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might otherwise be irrecoverably lost. Since most private producers are un- 
able to afford such work, it calls for public effort. Finally, conservation 
in the sense of merely locking up resources and forbidding anyone to touch 
them is sometimes defensible, as in the case of holding certain oil fields 
for future supply of oil for national defense. This practice is applicable 
only to non-reproducible things, and then only for urgent reasons. True 
conservation generally involves the regulated development, utilization, and 
reclamation of natural resources. Resources exist for reasonable use, not 
for either destruction or hiding away. 

Powers o£ National Government over Resources. The powers of the 
national government to conserve resources are not unlimited. The Consti- 
tution says that “The Congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other property 
belonging to the United States ; . . ^ Here is stated not only a power of 

sovereignty over the national lands but also a right of proprietorship. The 
nation is owner as well as ruler of the public lands. Hence it has the power 
to hold such lands as it desires and to dispose of them as it wills. It may 
retain mineral rights and water power while granting the surface rights to 
others, for example, or make any other disposition it sees fit. 

By implication from its power to regulate commerce, the control of all 
navigable waters of the nation belongs to Congress. Thus the damming 
of rivers and the development of water power and the withdrawal of waters 
from navigable rivers and lakes are under Congressional control. Congress 
has in general no control over land owned by the states, the local govern- 
ments, or private persons. Its attempts to regulate the production of coal 
and of oil on private lands were first checked by the Supreme Court,® but 
later legislation on both subjects has been upheld.® The power to expend 
tax moneys for the- general welfare can be used to promote conservation 
work by state and local governments and individuals. Furthermore, under 
the treaty-making power the national government may enter into conserva- 
tion work in unexpected ways. The Migratory Bird treaty between the 
United States and Canada, though it relates to game that belongs to the 
states, is valid, and Congressional legislation to enforce it has been 
sustained.^ 

^ U. S. Const., Art. IV, sec. Ill, par. 2. 

® Carter v. Carter Coal Co. (1936), 298 U. S. 238; Panama Refining Co. -y. Ryan 
(1935), 293 U S. 388. 

® Sunshine Anthracite Coal Co. v, Adkins (1940), 310 U. S. 3^1; President of the 
United States v. Artex Refineries Sales Corporation, ii Fed. Supp., 189; Griswold t;. 
President of the United States, 82 Fed. (2d) 922; Gibson v. Stiles, 90 Fed. (2d) 998; 
Hurley Federal Tender Board No. i, 108 Fed. (2d) 574. 

^ On the powers of the national government over wild life, see in general Robert H. 
Conmiy, Governmental Problems in Wild Life Conservation^ pp, 
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Conservation Powers of State. It seems that the states own certain 
lands by right of property and others by right of sovereignty. Some state 
supreme courts have drawn sharp lines of distinction between these two, 
and have limited the state government’s right to develop or dispose of lands 
held in sovereignty, such as those under streams and lakes. However, since 
most state lands are held by the states in proprietorship, their power to 
utilize and develop them is not seriously hampered. For purposes of con- 
servation and proper utilization, the states may forbid the taking of game 
and fish, even when the game is found on private property, and it may also 
regulate and license the taking.® It may impose taxes on the products of 
the soil, on natural gas and minerals produced in the state, and in the case 
of hunting and fishing licenses it may charge the non-resident a higher license 
than the resident. Wasteful and destructive methods of production of gas, 
oil, coal, and ores on private lands, such as have been employed in the south- 
western gas and oil fields, may also be forbidden by the state in the interests 
of the general welfare and the conservation of resources. But it may not, 
even under the guise of conservation, forbid the exportation of natural gas 
produced in the state, or require all shrimps and lobsters taken in its public 
waters to be prepared and packaged within its own boundaries.® Such 
measures infringe unduly upon interstate commerce. 

Practical Difficulties in Conservation. Granting that the need for 
conservation exists, and that national and state governments between them 
have ample legal powers for the purpose, there still remain difficulties to be 
faced. First of all, there are conflicting interests and purposes. ■ Local and 
private interests everjwrhere wish to exploit the minerals, oil, timber, and 
game to the utmost. To them these resources offer hopes of immediate 
gain, whatever the national or state interest may be in conserving them. 
Local governments, also, want the resources in private hands so that they 
can be taxed for local purposes. If this is denied them, if national or state 
government holds the resources in public forests or similar reserves, the local 
legislative representatives bring in measures to compel the central govern- 
ment to pay taxes thereon to the local units. 

In the second place there are separate levels of government concerned, 
and the question must be settled as to which is to act for conservation in 
each particular case. Because it has had a head start and the greatest 
financial resources, the national government has led in establishing public 
forests, for example, but the states have not always gladly acquiesced in 
such plans. Even separate agencies in the national government do not al- 

®For the states’ powers over wild life, see Connery, op. aY., pp. 53-80. 

®See for example Hope Natural Gas Co. v. Hall (1927), 274 U. S. 284; Foster- 
Fountain Packing Co. v. Haydel (1928), 278 U.S. i. 
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ways see eye to eye on conservation policies. When the decision has been 
made to create a state or national forest reserve or to carry out some other 
conservation plan, further problems arise. Within the affected area vari- 
ous parcels of land will be owned by national, state, and local governments, 
and by private individuals and corporations. It is an expensive and slow 
process in such cases for any government to acquire ownership of the whole 
area; and to get complete agreement on a conservation policy without 
unified ownership is even more difficult. 

Then, too, the various elements of nature are closely interdependent and 
a policy to promote one interest may seriously affect another. The “bal- 
ance of nature” can easily be upset. If swamp land is drained for farming, 
adjacent forests may be destroyed by drought and fire, with resultant min 
to game and grasses as well. A middle western state some years ago intro- 
duced German carp to its lakes as a commercial fish only to find that it is 
seriously detrimental to game fish. The plowing of some lands leads to 
erosion by wind and water. In short it does not pay to go ahead thinking 
of only one element in nature. The entire group of interdependent natural 
factors must be considered, along with the groups of people who depend 
upon them, and the final plan needs to be a comprehensive one that pro- 
vides for all major needs and contingencies. 

State Conservation Measures. It is said that in legislation progress 
begins with the special and ends with the general. Most conservation pro- 
grams have come also after the resources have been sadly depleted. The 
first state conservation measures were limited, experimental, and poorly 
enforced. A few simple hunting and fishing regulations without enough 
game wardens to enforce them, restrictions on the building of fires in forest 
areas — these were some of the early conservation laws. Some states are still 
not much beyond this, but the trend toward comprehensive state conserva- 
tion programs is very noticeable. Such programs vary according to needs 
from state to state, but they tend to cover water resources, drainage, irri- 
gation, the protection and management of forests, state-owned land, min- 
erals, gas, and oil, and game and fish. For effective enforcement of such 
programs, a single department of conservation is now considered advisable. 
Already 23 states have administrative agencies with titles like “department 
of conservation” or “conservation commission,” but many states continue 
to have separate departments for game and fish and other particular 
resources.^^ 

Department of the Interior. The conservation problems of the nation 
are so much greater and more varied than those of any state that a single 

the Book of the States, ig4i-jg42, pp. 361-62, 370-73, 385-86, 412-13 ; see also 
Connery, cit. 
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national conservation department would be a stupendous thing. It has 
been proposed to expand the functions of the Department of the Interior 
and to call it the Department of Conservation, and the reorganization 
measures of 1939 and 1940 moved in that direction. The department’s 
functions in conservation relate primarily to nationally owned lands, as 
the following divisions of the department suggest.^^ (i) The General Land 
Office supervises the survey, management, and disposition of federal public 
lands, adjudicates claims thereto, conducts land surveys, and engages in 
research respecting minerals and other resources on federal lands. (2) The 
Geological Survey investigates the national mineral and water resources, 
makes topographic and geological surveys, classifies public lands, and super- 
vises oil, gas, and mining operations by lessees on public and Indian lands. 
(3) The Grazing Service controls and restricts grazing on the western public 
lands in order to conserve the turf and the soil, (4) while the Bureau of 
Reclamation has charge of irrigation projects on federal lands, constructs 
and operates some great works like Boulder, Bonneville, and Grand Coulee 
Dams, and engages in a general development and conservation program on 
the semi-arid western lands. (5) The National Park Service, and the (6) 
Office of Indian Affairs are well-known units of this department. (7) The 
Fish and Wildlife Service is a relatively new unit in the department that 
investigates wild life, fish culture, and other biological problems, and ad- 
ministers the laws concerning fisheries, migratory birds, and wildlife sanc- 
tuaries. (8) The Bureau of Mines is essentially a research agency dealing 
with mining engineering, mining economics, health and safety of miners, 
and the technical problems of fuel, helium production, explosives, and man- 
ganese. 

Department of Agriculture, (i) The Forest Service, having made a 
great success as a unit in the Department of Agriculture, has been kept 
there despite the fact that it administers an important conservation func- 
tion closely akin to several in the Department of the Interior. Besides 
conducting forestry research and demonstration projects it administers 160 
national forests containing over 175,000,000 acres — nearly one-tenth of the 
nation’s area. For the rest, the conservation activities of the Department 
of Agriculture are directed primarily to the needs of farmers and their lands. 
(2) Tht Agricultural Adjustment Administration (AAA) carries out the law 
providing payments to farmers who adopt approved soil-building practices 
and who plant crops that restore and conserve soil fertility, (3) The Soil 
Conservation Semce (SCS), in cooperation with the soil conservation dis- 
tricts, set up in many states under state laws, carries on educational work 

See U, S. Government Manual, 1945, 1st ed., pp. 377-79. The Civilian Conser- 
vation Corps which once aided the SCS has been abolished. 
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and numerous demonstration projects to show farmers how to avoid or 
check soil erosion— the combined result of water, wind, and unwise tillage 
that has already brought ruin to tens of millions of acres of once-fertile 
agricultural land. 

Other National Agencies. The War Department with its continuous 
work on flood control, and river and harbor improvement, is an important 
national agency of conservation. So, too, is the Federal Power Commis- 
sion which controls the development of dams and water power on navigable 
waters and on public lands. 

During the war most of the national conservation services were badly 
neglected due to shortages in funds and manpower. The postwar period* 
will surely bring a great revival of these activities. 

TVA and the Regional Approach, Most of the conservation work of 
the national government mentioned above represents the piecemeal or single- 
function approach to the conservation problem. One agency goes into 
water conservation, another into forestry, and so on. The Tennessee Valley 
Authority represents a different approach — one that is functionally more 
comprehensive but limited to a single region. The TVA is a government- 
owned corporation that operates in the Tennessee River Valley, an area 
comprising 41,000 square miles and including parts of seven states. Its 
purposes are to construct and operate dams and munitions plants in the 
interests of national defense, to improve navigation and control floods in 
the river system, and to develop fertilizers for agricultural use. In addi- 
tion, the President has directed it to conduct studies and make recommen- 
dations leading to the conservation, development, and use of all the area’s 
natural resources. It is in fact doing these things, independently in part, 
and in part in cooperation with state and local governments, cooperative 
societies and associations of citizens. These activities are necessarily having 
an effect in raising the standards of living in the entire region. 

There has been talk of establishing a number of “little TVAs” in other 
river basins throughout the country and something of similar scope is being 
started in the Grand Coulee and other water control areas. The TVA 
remains distinctive in the size of its operations and in the fact that it is 
organized as a government corporation under a‘ board of three directors. 
In recent years the board has carried on its work through a general man- 
ager whom it appoints and controls. 

It is, of course, the state and local governments that have the police 
power necessary in most cases to achieve compulsory conservation of re- 
sources. Such federal agencies as TVA can control navigable waters, but 
for the rest they must rely on their financial resources (provided by Con- 
gress) and their powers of education and persuasion to get their plans 
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adopted. None of the states have set np any agencies quite like the TV A, 
but a number have set up state land-use committees and have also author- 
ized counties to adopt zoning regulations to restrict unwise agricultural 
development and to promote the best uses of land. The United States 
Department of Agriculture has promoted the organization of unofficial land 
planning committees composed of farmers and others in hundreds of 
counties. 

Mention of such activities raises the whole question of public planning, 
the subject of Chapter 52, below. 
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T he decade 1930-1940 saw not only the greatest depression for both 
agriculture and industry in American history, but also the greatest 
efforts ever made by the government to restore the farm population to a 
sort of economic parity with other sections of the population. At the end 
of the decade, there were just over six million farms in the country, or 
nearly 200,000 fewer than in 1930. The farm population dependent on these 
farms was also less than in 1930 in about the same proportions. At the 
same time the average size of farms had increased somewhat, from 157 to 
174 acres, and the total acreage in farms had also increased, but the average 
value of farm land and buildings had decreased tremendously, from $7,600 
per farm to $5,500. Despite these various changes, agricultural income in 
1939 was almost exactly the same as in 1930, just over 8 per cent of the 
national income for 20 per cent of the nation’s people. The war brought 
great prosperity to the farmers, but will their good fortune last? 

Some Characteristics of Farming. Farming is now, as always, a highly 
competitive industry. Not only does every farmer compete to some extent 
with every other, and every producing area or country with every other, 
but there is always the potential competition of those workers in city and 
village who, at the first sign of farm prosperity, move out to take up unused 
land. The industry is frequently overexpanded, with more producers and 
more potential production than the market can absorb. There are naturally 
many marginal producers, i.e., those who produce at such high costs that 
the prices they receive barely cover the costs of production; and at all times 
some farmers are being forced to go out of the business. 

Marketing Problems. The market for agricultural produce, while fairly 
stable as a whole, is subject to many subtle and unseen changes. When 
tractors took the place of horses in farming, the feed-producing areas suf- 
fered a considerable loss. Millions of acres thus freed from feed raising 
were turned to producing for human consumption. In the meantime, an 
increasing urban population, engaged in less strenuous and fatiguing physi- 
cal labors, has been reducing its consumption of foods in some directions 
and changing over to other kinds of foods, such as milk products, fresh 
vegetables, and fruit. The production of grains and meat in other countries 
also has a tremendous effect on the market, since there is a world market 
and a world price for many staples. Dependent on distant markets, both 
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domestic and foreign, the farmer finds that freight rates are a tremendous 
factor in his costs. The inland wheat, corn, and cattle farmer who must use 
railroads and trucks for shipping seems at a great disadvantage as com- 
pared with those who can ship by water to the leading ports and markets. 
Attempts to assist the farmer by the imposition of protective tariffs on 
farm products have been largely futile with respect to the great staple crops 
of which there is normally an exportable surplus. A tariff helps ordinarily 
only when the domestic production is less than the domestic demand, when 
a certain amount must be imported with the tariff paid. On the other hand 
the farmer must buy many things manufactured in the cities that are pro- 
tected by the tariff, and the price of which is increased by the tariff. 

Low and Uncertain Income. It thus happens that although about a 
fifth of the population is still dependent directly on agriculture in all its 
branches, the normal income of the agricultural population is less than a 
tenth of the national income. The farm family’s income is thus normally 
comparable with that of the family of the city laborer or mechanic rather 
than with that of the small businessman or professional man in the city. 
But the farmer who is also a farm owner has a considerable investment in 
his land and buildings, estimated^at nearly $5,500 per farm in 1940. On 
this investment he has a direct tax burden under the property tax laws, and 
he also carries some mortgage burden on it in the case of nearly half of the 
owner-operated farms. These are fixed charges that cannot be avoided or 
postponed indefinitely, whatever may happen to farm income. All farms 
are not owner-operated, however; in 1940 two-fifths of all farms in the 
United States, representing nearly a third of all farm lands, were operated 
by tenants, who were bound to pay rent either in cash or in the form of a 
share of the crop. The ^^sharecroppers” constitute a special problem in the 
south, particularly among the Negroes, but even in the north central states 
the tenant farmers number from a fifth to a half of the total number. Add 
to these factors the uncertainties of wind and weather, the occasional 
droughts and recurrent floods, soil erosion and losses of soil fertility, the 
insect and animal pests, the plant and animal diseases, and one sees some 
of the problems of farming. 

Agrarian Demands for Government Aid. It is not surprising that 
farmers’ movements have arisen from time to time to demand that some- 
thing be done by government for agriculture. The spread of knowledge 
of how things could be improved has made the movement stronger and more 
widespread. Governments yielded to agrarian demands at first reluctantly, 
and then with increasing S3nnpathy and zeal for improving the lot of the 
farmer. It is sometimes remarked that the most individualistic of occupa- 
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tions, farming, is today dominated by the most collectivistic and even social- 
istic ideas. It does not follow that farmers as a class are particularly 
socialistic in their thinking. They are still fundamentally individualistic. 
They want private ownership and operation of farms. They want as little 
compulsory regulation by the government as is possible. They have votes 
and will use them to resist government encroachment. What they want 
instead is such a program of government aid jor agriculture as will enable 
farmers to get better incomes and security, and such measures of govern- 
ment regulation oj others who sell to the farmers and who handle farm 
products as will reduce the chance of farmers being cheated or imposed 
upon. 

Congress and Agriculture. The national Constitution has no word in 
it about agriculture. The framers of that document made no express pro- 
vision for Congress to do anything directly to regulate farming. Lacking 
any express powers to aid agriculture, but being under pressure to do some- 
thing, Congress began a little at a time to make use of its implied powers. 
But it was not until 1862 that Congress on the suggestion of Lincoln, estab- 
lished the Department of Agriculture.^ 

Powers of Congress to Assist Agriculture. Congress has authority to 
collect (and therefore to spend) taxes for the general welfare. It has also 
a general borrowing power. It may thus provide funds for lending to 
farmers and farm organizations, for conducting research into agricultural 
problems, for carrying on statistical work, and for promoting agricultural 
education. Its control over interstate and foreign commerce enables it to 
control the principal traffic in agricultural products. The power to estab- 
lish post offices and post roads gives rise to systems of rural roads and rural 
free delivery. A number of other powers incidentally contribute to the 
same ends; for example, in the TVA such purposes as control of navigation 
and the provision of nitrates for war purposes under the war power were 
mixed with other purposes related to the provision of fertilizers for agri- 
culture, electric power for rural electrification, and a general attempt to 
raise the level of agricultural life in a whole large area. The constitutional 
difficulties that have arisen are connected especially with schemes of agri- 
cultural relief in which the attempt is made to regulate farming and not 
merely to aid it, but Congress has found ways to help farmers in spite of a 
few adverse court decisions, and the Supreme Court has recently sustained 
some important agricultural legislation.® 

^Alfred Chsxles 'Trae, A History of Agricultural Experimentation and- Research in 
the V. S., p. 19. See also Lloyd M. Short, The Development of National Admims- 
trative Organization in the U. 5 ., p. 374. 

® See footnotes 7 and 8, below. 
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State Powers over Agriculture. The power of the several states to 
regulate and to aid agriculture within their limits is not expressed in the 
state constitutions, but it is ample under a liberal interpretation by state 
and federal supreme courts. Some of the state constitutions contain express 
provisions for the establishment of state departments of agriculture, and 
there are practically no state constitutional limits on the power of the 
legislature to regulate and promote farming. The real difficulty is that any 
single state is for many purposes an inadequate unit to regulate agriculture. 
There is interstate and worldwide commerce in the products of the farm, 
and no state can afford to regulate the industry within its own limits so 
strictly as to drive farmers out of it into adjoining states, nor can a single 
wheat-producing state, for example, do anything that will help materially 
to increase the price obtained by its wheat raisers. Instead the states do 
much the same as the national government; they enact laws for the aid and 
encouragement of agriculture, and other laws for the regulation of the rail- 
roads, stockyards, grain elevators, seed and fertilizer producers, and dealers 
in agricultural products in order to protect the farmer. 

Local governments have power to do things in a general way for farm- 
ing, such as to provide local roads, enforce fencing laws, attempt to control 
weeds and sheep-killing dogs, maintain agricultural fairs, and to promote 
the welfare of the rural population. They do not have much influence on 
the total farming situation, of course, but one local officer, the county agri- 
cultural agent, has come to be one of the most important factors in the 
whole program of national and state activity for the promotion of agricul- 
tural interests. 

United States Department of Agriculture. The United States Depart- 
ment of Agriculture is headed by a Secretary of Agriculture with a seat in 
the cabinet. In the department are a number of bureaus and other divi- 
sions of which the following may be mentioned : Bureaus of ( i ) Agricultural 
Economics, (2) Agricultural and Industrial Chemistry, (3) Animal Indus- 
try, (4) Dairy Industry, (5) Entomology and Plant Quarantine, (6) Human 
Nutrition and Home Economics, and (7) Plant Industry, Soils and Agricul- 
tural Engineering, (8) Office of Experiment Stations, (9) Extension Service, 
(10) Forest Service, (ii) Soil Conservation Service, (12) Farm Credit Ad- 
ministration, (13) Farm Security Administration, (14) Agricultural Adjust- 
ment Administration, (15) Rural Electrification Administration, (16) Com- 
modity Credit Corporation, and (17) Agricultural Marketing Service. In 
1940 about 80,000 persons were employed by the department. 

State Departments of Agriculture. Every state makes some provision 
for services to agriculture, but there are different methods of organization. 
A number of states have boards of agriculture, others have departments 
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headed by a single commissioner, while in others the work is divided among 
several units. New York state has one of the outstanding departments, 
headed by a commissioner of agriculture and markets who is appointed by 
the governor.® Under the commissioner are the following units: (i) Animal 
industry, (2) State food laboratory, (3) Food control, (4) Finance, (5) 
Institution farms, (6) Markets, (7) Plant industry, (8) Publications, (9) 
Statistics, (10) Traffic, and (ii) Weights and measures, together with divi- 
sions of milk control, milk publicity (to increase milk consumption), state 
fair, and others. In Minnesota there is also a single-headed department, 
but the functional distribution and emphasis are somewhat different from 
that in New York. Among the interesting units in it are the following: (r) 
Dairy and Food Inspection, (2) Canning and Beverage Inspection, (3) Seed 
Potato Certification, (4) Weed Inspection Division, (5) Laboratory and 
Seed Inspection, (6) Feed and Fertilizer Control, (7) State Entomologist 
(Divisions of Insect Control, Nursery Inspection, and Apiary Inspection), 
and (8) Marketing Division, including sections for (a) Produce, (b) Fish, 
(c) Egg and Poultry Inspection, (d) Wholesale Dealers, (e) Cold Storage, 
(f) Fruit and Vegetable Market News Service, and (g) Livestock Market 
News Service.^ 

Additional State Agencies. If one were to go through all the states in 
this way he would find each state stressing in its organization the particular 
kinds of products that are grown locally: citrus fruits in California and 
Florida, cotton in other states, and so on. Additional functions that are 
not strictly agricultural are also imposed on some state departments, while 
separate agencies handle some services of direct agricultural interest. 

Agricultural Colleges and Experiment Stations. With the aid of fed- 
eral funds, the states have established state agricultural colleges and state 
agricultural experiment stations, while many also have state-supported 
schools of agriculture at the secondary school level and other special insti- 
tutions for agricultural research and education. The state experiment sta- 
tions represent the cooperation of state and national authorities in the inter- 
ests of agriculture better than almost anything else. The funds for these 
stations come from both state and national sources, the projects undertaken 
and the studies made are of interest to both, and the United States Depart- 
ment of Agriculture keeps in close touch with all that is being done through 
the Office of Experiment Stations. 

County Agricultural Agents. The local organization for the promo- 
tion of agricultural interests is centered almost entirely in the counties 

New York Legishtive Manual, ig4o. 

■*Ivan. Hinderaker, Administrative Districts and Field Offices of the Minnesota 
State Government, Minneapolis, 1943. 
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having rural populations. The county board usually has some powers to 
give aid to the county agricultural society and to the county fair, and it is 
also empowered in most cases to appoint a county agricultural agent. This 
appointment is controlled to a great extent by the state agricultural college, 
and the salary of the agent comes from federal, state, and local sources. 
Thus the agent is not strictly a local and political appointee. He is respon- 
sible in his work to the state and even to the federal authorities, although 
his work is within the county and for the local farm population. This 
particular officer stands, therefore, somewhat outside of the regular county 
government. He is the local teacher-promoter-encourager-and-demonstrator 
of agricultural improvement, the local funnel through which the knowledge 
acquired by central departments and experiment stations is brought to the 
attention of the local farmers, the leader in farm club work, the local eyes 
of the state and national experts to report back to them things that are 
being done and discovered locally, and occasionally the administrator of 
farm legislation. Without such an agent the central agricultural research 
and experiment bureaus would have inadequate outlet for their discoveries, 
and the local farmers would have to rely almost entirely on the radio and the 
printed word for news about the latest things in agriculture. This position 
of county agricultural agent is, indeed, crucial to the whole program of 
agricultural improvement, and it has come to be one of the most important 
in all rural local government.® 

Budgets o£ Agricultural Departments. The establishment of all this 
machinery for agricultural research and education and for the administra- 
tion of laws to protect the farmer and improve his condition costs con- 
siderable sums of money. Total appropriations granted to the U. S. de- 
partment for 1941 were nearly $1,136,000,000. State agricultural colleges, 
experiment stations, and county agents cost many millions, all told, each 
year. 

National Agricultural Legislation. Very few persons not directly con- 
nected with the study or administration of agricultural laws and services 
have any conception of the distances to which state and national govern- 
ments have gone in their direct and indirect provision for agricultural 
welfare. 

In 1920 the farmers felt the need for governmental aid in adjusting the 
farm part of the national economy to the changes brought about by the first 
World War. The country was slow to unite on a remedy that would meet 
the new conditions. In 1921 and 1922, two tariff acts were enacted raising 
the duties on farm imports, but the expected rise in prices of export farm 
products failed to materialize. The new demand to ^^make the tariff effec- 

® See Gladys Baker, The County Chicago, 1939. 
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tive for agriculture” continued from 1922 to 1928 and was actualized in the 
McNary-Haugen bill, twice passed by Congress and vetoed both times. The 
plan sought to set up an export corporation to buy American farm products 
and resell them on the foreign market. 

An alternative proposal, the Agricultural Marketing Act, enacted and ap- 
proved in 1929, provided for a Federal Farm Board to assist in promoting 
the effective marketing of the principal crops and to encourage the formation 
of farmers’ cooperatives for marketing purposes. Under the act the board 
created a corporation to stabilize the price of grain by purchasing surpluses 
of wheat and taking them off the market. The board recognized the need of 
limiting domestic production but had no machinery to prevent overpro- 
duction or to ascertain the desirable amount for an individual farmer to 
produce. 

The AAA, 1933-38. The next great effort in this direction was the first 
Agricultural Adjustment Act, approved May 12, 1933. The act was a land- 
mark in the history of American agriculture. Its primary objective was to 
bring about an increase in farm buying power by reducing surpluses and by 
bringing supplies into line with demand. Under the act a tax was levied 
on all processors of agricultural products in proportion to the amounts they 
produced, and the money thus taken in by the government was to be used 
to pay benefits to farmers who agreed to restrict production. The program 
of crop restriction was well under way when the drought of 1934 caused a 
still further decrease in agricultural production. Prices rose, and from 1934 
through 1936, the financial condition of the farmers improved very substan- 
tially. A distinctive provision of the act was the carrying out of the produc- 
tion adjustments through county associations of farmers organized for the 
purpose in all parts of the United States. On the whole the act was well 
administered and was popular among those farmers who benefited from it. 

In 1934 and 1935 the AAA program was supplemented by such measures 
as the Bankhead Cotton Control Act, which provided for compulsory restric- 
tions on the marketing of cotton, and the Kerr Tobacco Act. Likewise in 
1935 Congress enacted the Bankhead-Jones Act, which sought to improve the 
farmers’ production efficiency by aiming agricultural research more directly 
at specific production problems, and by increasing federal support of land- 
grant colleges and cooperative extension work. 

In January, 1936, the Supreme Court invalidated the processing tax pro- 
visions of the AAA as an attempt to regulate agriculture in violation of the 
reserved powers of the states.® While the decision did not affect the validity 
of the AAA marketing agreements or commodity loans, it did put an end to 
adjustment programs predicated upon contracts with producers. 

® U. S. v. Butler (1936), 297 U. S. I. , 
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In February, 1936, the Soil Conservation, and Domestic Allotment Act 
became law. The act retained the AAA goal of an equitable balance between 
farm and industrial incomes but sought to achieve the goal by a shift in 
emphasis from production adjustment to soil conservation. Money was 
appropriated to make payments to farmers making more extensive use of 
soil-conserving and soil-building crops and practices. But the 1936 act was 
inadequate to meet farmers’ adjustment needs. It provided no effective 
check on production. 

AAA o£ 1938. The third phase of the New Deal agricultural adjustment 
began with the passage of the Agriculture Adjustment Act of 1938. The act 
continued and strengthened the conservation program of 1936. It provided 
for a program including (i) conservation payments to producers for plant- 
ing less than their acreage allotments of soil-depleting crops and for carry- 
ing out soil-building practices ; ( 2 ) parity payments to producers of corn, 
wheat, cotton, tobacco, and rice who plant less than their allotments; (3) 
commodity loans to support farm prices and store reserves ; (4) marketing 
control of surpluses when approved by two-thirds of producers voting ; and 
(5) federal crop insurance on wheat. A Federal Crop Insurance Corpora- 
tion was created and authorized to offer crop insurance to wheat farmers. 
The act also expanded the work of removing surplus commodities begun 
earlier by the Federal Surplus Commodities Corporation and now transferred 
to its successor, the Surplus Marketing Administration. In addition to ad- 
ministering the marketing agreement program, provided for in the Agricul- 
tural Agreement Act of 1937, the Surplus Marketing Administration pro- 
gram now included programs of surplus-removal, export subsidy, and en- 
couragement of increased domestic consumption. The most spectacular por- 
tion of this program is the Food Stamp Plan, first put into effect in Roches- 
ter, New York, in May, 1939. Proving popular both with grocers and relief 
clients, the plan spread to about 150 cities by the end of 1941. 

Uncertainty as to the legal status of farm legislation enacted since 1936 
was largely ended in 1939 when the Supreme Court upheld both the market- 
ing quota provisions of the Agricultural Adjustment Act of 1938 '' and the 
marketing agreement and order provisions of the Agricultural Marketing 
Agreement Act of 1937.® 

New Deal farm legislation has been interpreted by the U. S. Department 
of Agriculture as the establishment of a National Farm Program. The legis- 
lation described thus far has been dubbed the “ever-normal granary pro- 
gram.” Concerned with efficiency of production, adjustment of production, 

Mulford V. Smith (1939), 307 U. S. 38. 

®U. S. V. Rock Royal Cooperative (1937), 307 U. S. 533, and Hood and Sons u 
U. S. (1939), 307 U. S. 588. 
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conservation, flow of market supplies, and crop insurance, the ever-normal 
granary program seeks to provide abundance from year to year and in the 
future. Additional aspects of the so-called National Farm Program include 
separate programs dealing with the conservation of the land and assistance 
to farm homes and farm communities. The conservation aspect has already 
been described.® 

Farm Credit and Farm Security. Government activity in farm credit 
dates from the enactment of the Federal Farm Loan Act of 1916 providing 
a dual system for supplying long-term mortgage loans, embracing twelve 
federal land banks and private joint stock land banks. The Hoover admin- 
istration employed certain expedient measures in an effort to alleviate some 
of the distress of the depression. In 1933, all existing credit agencies were 
consolidated into the Farm Credit Administration and the Emergency Farm 
Mortgage Act was passed to provide a program of farm debt refinancing. 
The general purpose of the Farm Credit Administration is to provide a co- 
ordinated credit system for agriculture by making long-term and short-term 
credit available to farmers and by providing credit facilities for farmers’ 
cooperatives, marketing, purchasing, and business servuce organizations. 
Agriculture credit is made available by dividing the country into 12 farm- 
credit districts, each containing the following major credit agencies ; ( i ) the 
Federal Land Bank, which makes long-term mortgage loans through the 
national farm loan association; (2) the Production Credit Corporation, 
which supervises local production credit associations making short-term 
loans to finance all types of farm operations ; (3) the Bank for Cooperatives, 
which makes loans to farmer cooperatives; and (4) the Federal Intermedi- 
ate Credit Bank, which acts as a bank of discount to supply short-term funds 
required by production credit associations, private financing, institutions 
making loans to farmers, and farmer cooperatives. 

Additional sections in the FCA include the Federal Farm Mortgage Cor- 
poration, which carries out principally the farm-debt refinancing plan begun 
in the spring of 1933 ; the Land Bank Commissioner, who is authorized to 
make farm mortgage loans of a more emergency character than those made 
by the federal land banks ; the Emergency Crop and Feed Loans section, 
which lends money to applicants unable to procure needed funds from other 
sources ; the Regional Agricultural Credit Corporations, which make direct 
loans to farmers and stockmen ; and the Federal Credit Union section, which 
charters and supervises the federal credit unions. The present policy of the 
FCA appears to be a lenient rather than a strict, collection and foreclosure 
policy and represents an integration of farm loan policies with the “National 
Farm Program.” 

® See ch. 47. 
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In spite of the vast scope of the FCA numerous disadvantaged classes in- 
cluding tenants, sharecroppers, and farm laborers continued to remain out- 
side its purview. As the result of a report of a Presidential committee on 
farm tenancy in 1937, Congress passed the Bankhead-Jones Farm Tenant 
Act of 1937 authorizing the Farm Security Administration to make loans to 
competent farm tenants, sharecroppers, and farm- laborers to enable them 
to become farm owners. In addition to farm tenant aid, the Farm Security 
Administration, created in 1937 as the successor to the Resettlement Admin- 
istration, developed programs of rural rehabilitation, establishment of low- 
income farmers on homesteads, and migratory labor camps. 

Federal-State-Local Cooperation. Perhaps in no other segment of 
the American economy is there more intergovernmental cooperation and 
greater sharing of governmental power than in the field of agriculture. No- 
where else among government activities does the successful discharge of re- 
sponsibilities require and depend so much upon active collaboration among 
national, state, and local agencies. Coupled with the federalist nature of 
the relation of government to agriculture is the extent to which the farm 
program has made effective use of democratic devices of self-government. 
Since the passage of the first AAA in 1933, farmers themselves have con- 
trolled the local administration of the farm programs. Through local com- 
mittees and associations of farmers the principle of farmer control is em- 
ployed in agricultural adjustment, conservation, marketing agreements, rural 
rehabilitation, farm tenancy, rural electrification, farm credit, and land use 
planning. 

The Agricultural Dilemma. Although the New Deal program and the 
wartime boom have checked at least temporarily the process of agricultural 
decay, the long-run problem of finding markets to absorb the productive 
capacity of American agriculture remains without solution. 

The desire of the farmer to improve his lot drives him, as it drives others, 
to try to increase his income, and he can do this only by producing more 
and selling what he produces. Because of the relative inelasticity of the de- 
mand for farm produce, more production, at least when it is worldwide, 
means creating a surplus on the market and thereby lowering the price. 
If the farmers at and below the margin would then quickly stop farming, 
the price would soon correct itself, once more there would be increase of 
production by the remaining farmers, more farmers would drop out, and so 
on until those that were left farming, using their utmost efforts and the best- 
known efforts, could produce just enough for the market. This is utopian. 
Farmers cannot quit so easily, even though they lose money for a year or 
two ; more farmers are always entering the field; and in times of drought 
and war it is found that a previous surplus is a good thing to have handy 
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for the emergency. Food shortage is above all things to be avoided in the 
interest of the whole population. 

There is, therefore, an inherent difficulty in all public measures to promote 
agricultural welfare. On the one hand great efforts are made by research 
and education to improve production methods, so as to increase and improve 
supply and to reduce costs of production ; and on the other hand this very 
work of improvement tends to create overproduction and hardship for 
farmers as a class. Governments generally want to see the science and art 
of agriculture steadily improved, so that production will be ample and costs 
for farm produce relatively low, but they are responsible also for preventing 
suffering among the marginal and submarginal farmers. 

Legislation and Agricultural Problems. To leave the subject at this 
point seems quite indefensible, and yet to try to describe and evaluate all 
the services of government for agriculture is quite beyond the scope of this 
volume. A few points, however, deserve comment. 

1. The solution of the problems of American agriculture is probably not 
going to be found in any of the grand schemes with which Congress has 
played in recent years. The “ever-normal granary” plan of readjustment, 
like all other pretentious schemes of legislative adjustment, still leaves the 
“ever-normal quandary” of the farmer. Other nations have attempted 
schemes of the same kind with only temporary and partial success. 

2. Agriculture like other industries needs continuously to reduce its costs 
of production because of the rapid advance of the arts, the rise of competing 
. products, and the opening of new areas of production. The goal should be 
ample supplies for consumers at low prices with a reasonable average profit 
for farmers over a period of years. Therefore everything the state and na- 
tional governments can do within reason to improve methods and lower 
costs of production should be done. The development of new species, of 
new methods of cultivation and breeding, and of every improvement that 
gives promise of keeping American agriculture abreast or ahead of the pro- 
cession is worth doing. 

3. In addition, government can do something through changes in tax poli- 
cies to reduce the farmer’s fixed costs, and through reasonable adjustments 
of the tariff to increase somewhat the foreign market for American farm 
products and to reduce the cost to the farmer of some things he needs but 
does not produce. These efforts also help to reduce his costs. 

4. Expansion of Markets. But foreign markets cannot be expected to 
come back enough, or to be steady enough, to be a large and permanent sup- 
port for American agriculture. The recent distressful worldwide war has 
thrown foreign markets off balance farther than ever. To supplement efforts 
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to improve foreign markets now and in the postwar period, much is being 
done and more still needs to be done to enlarge the home market. This in- 
volves both increasing the quantity of foods consumed by persons in cities 
now living at or near the margin of subsistence, and also finding new uses 
in industry and trade for American farm products. 

5. Retirement of Submarginal Land. When farm prices are going up 
there is always the danger of overexpansion on poor lands, with a resultant 
excess of production that again forces the price down violently and dis- 
locates the whole industry. By acquiring and retiring from agricultural use 
all submarginal land, governments can do much to protect farmers on good 
land from this “unfair competition.’’ In the long run the bulk of the produc- 
tion must come in any case from the better lands. Continued improvements 
in the agricultural arts will undoubtedly assure a people of stationary popu- 
lation, such as ours will soon be, enough production without the occasional 
use of submarginal land for this purpose. 
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LABOR AND PUBLIC WELFARE 


4% GOVERNMENT AND LABOR 

A CCORDING to the 1940 census, in a population of nearly 101,000,000 
L\ persons 14 years of age and over in 1940, almost 53,000,000 were em- 
ployable and over 45,000,000 were employed in work other than in public 
emergency work. The census figures, however, quickly became outdated.^ 
The wartime total of all civilian employment rose to over 65,000,000, in- 
cluding millions of women and thousands of children. Perhaps 55,000,000 
or more will want jobs in the postwar era. 

Job Security and a Living Wage. For these millions of workers certain 
facts connected with their jobs stand out as being of transcendent impor- 
tance. These are wages, hours of work, the security of their jobs, the cost 
of living, and provisions for periods of unemployment. The tremendous 
downs and ups of employment in recent decades finally impressed the whole 
public with the necessity for a program. of positive measures and actions to 
counteract unemployment and its evil effects. 

Government and Labor Conditions. What responsibility has govern- 
ment for the protection of workers against the many vicissitudes of economic 
life, and for the promotion of the general welfare of labor? What is govern- 
ment doing to discharge its responsibilities in this area? (i) The relation- 
ship between workers and their employers is a legal relationship, and since 
organized government is the maker and enforcer of the laws, it cannot escape 
having a duty to make the laws regulating labor contracts as just and fair 
as possible. (2) The government’s responsibility for promoting the ^^general 
welfare” and its duty to take care of those who are without means of sub- 
sistence when thrown out of remunerative labor make it especially important 
that government regulate wisely the whole field of human employment. (3) 
There are particular duties imposed on government under state and national 
constitutions — duties to prevent slavery and involuntary servitude, to pro- 
tect the lien of the worker when he has labored to improve something for 
another but has not been paid. The efforts of government to achieve con- 
trol in the field of labor relations have not been conceived according to any 
consistent plam As a result, the development of the relation of government 
to labor presents no formal pattern. 

^ Bureau of Labor StatisticSy Employment and Pay Rolls, June, 1941^ 
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The American attitude toward the political liberty of the individual has 
emphasized the rights of personal security and liberty, private property, and 
the duty of every person to provide for his own support. The earliest ex- 
pression of American public policy with regard to labor organizations is 
found in the common law doctrines against conspiracy and restraint of 
trade and in favor of freedom of contract. Unions were frowned upon ; indi- 
viduals were to make their own labor contracts. As the state legislatures 
and the Congress realized that, freedom of contract utterly failed to protect 
the worker adequately, legislation gradually appeared in three general forms : 
(i) laws protecting laborers with respect to injuries, illness, hazards of the 
job, child labor, hours of labor, etc. ; (2) laws controlling industrial disputes 
with reference to the issuance of injunctions in labor disputes, blacklists, 
yellow-dog contracts, and picketing; (3) laws establishing machinery for 
mediation, conciliation, and arbitration and for rendering service to labor. 

Freedom to Make Labor Contracts. The common law of England, 
which the several states adopted, designated the emplo37er as “master” and 
the employee as “servant.” The relationship between master and servant 
was a matter of contract. The achievement by the worker of a full power 
of contract with respect to his labor was a very important step in his prog- 
ress. It raised him above the level of slave or serf, and made him a free- 
man — free to choose his own employer and to bargain with him as to wages 
and conditions of work. This most sacred right of workingmen was obtained 
only after long and painful struggles. 

In its simplest . form the labor contract is an agreement between one 
worker and one employer. It need not be in writing, and it need not even 
state the number of hours per day or the wages or other considerations to 
be given. It is, however, subject to the rule that there must be some con- 
sideration for the work done. It can be ended by either party for cause, 
although there are common law regulations as to notice and even as to a 
dismissal wage if notice is not given. In modern times this common law 
has been modified and encroached upon from all sides. Employers’ associa- 
tions and labor unions have engaged in collective bargaining with respect to 
thousands and even millions of workers, and have laid down agreements as 
to wages, hours, and other conditions that have limited the freedom of con- 
tract between worker and employer. In addition, governments, with special 
regard for the welfare of the workers, have built up more or less elaborate 
codes of labor law that have further restricted the field of free contract. 

Powers of Congress over Labor Relations. Although lacking express 
power to regulate the relations of employer and employee generally, the na- 
tional government has very extensive powers in the labor field, (i) The 
national government is itself the largest single employer of men and women 
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in the country. As to all its own employees it has complete control of labor 
conditions, wages, hours, and all other matters. The same is true with re- 
spect to contractors doing work for the government. (2) Employers engaged 
in interstate and foreign commerce must conform to regulations made by 
Congress respecting employment conditions. Railroads, steamship compa- 
nies and other carriers are under stringent regulations by Congress, but in 
the NLRB cases the Supreme Court upheld Congressional legislation regu- 
lating industrial relations in interstate commerce generally, even when ap- 
plied to a great steel company which claimed to be principally a manufac- 
turing concern.® 

(3) Congressional control over foreign commerce makes it possible for 
Congress to protect American labor by limitations on immigration to keep 
out foreign laborers, and by protective tariffs on goods made abroad. (4) 
The power of Congress to levy taxes for the “general welfare of the United 
States,” and to spend the money so raised, enables it to provide for a De- 
partment of Labor, and for valuable research, statistical, and educational 
services of interest to labor, and to provide for various types of social in- 
surance. (s) With respect to the District of Columbia and the territories 
of the United States, Congress has practically the same power to enact labor 
laws as any state has within its own limits. (6) How far the national gov- 
ernment can use the treaty-making power to regulate labor conditions within 
the country is not settled, but the treaty power is very broad.® 

Powers of State and Local Governments. The power of the states to 
regulate labor contracts and conditions is an inherent power and is not 
specifically expressed in state constitutions. The state and national constitu- 
tions contain practically no express restrictions on this power, but general 
limitations like the “due process” clause of the Fourteenth Amendment put 
some obstacles in the road. 

Unlike the states, local governments have, as a rule, no important powers 
granted to them to regulate the hours or wages or even the conditions of 
labor in private employment. Cities are permitted to make safety and 
health regulations, but the general laws on the safety of factories and places 
of business are made by the states. As to the workers employed by them, 
local governments have considerable power to regulate hours, wages, and 
labor conditions, subject to the state’s overruling power. A number of states 
have determined the maximum hours for workers employed by local govern- 
ments, and these limitations have been upheld by the courts on the ground 
that local units are merely agents of the state.’* 

® See the N.L.R.B. (Wagner Act) Cases, decided April 12, 1937, 301 U. S. i, 49, 
58, 103, 142; also U. S. V. Darby Lumber Co. (1941), 312 U. S. 100. 

®See pp. 605-06. '‘Atkin v. Kansas (1903), 191 U. S. 207. 
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Early State Labor Laws. Long before the national government at- 
tempted to do anything important for the working class, states were enacting 
laws of many kinds for the laborers’ protection, and the courts were at first 
generally favorable to such legislation. Laws were enacted in many states 
(a) providing for one day of rest in seven, and forbidding anything but the 
most necessary labor on Sunday; (b) requiring the payment of wages in 
cash, and forbidding the employer to make deductions from wages for goods 
brought by the employee at the company store or for fines and other charges 
imposed by the employer ; (c) giving workmen a lien, i.e., a definite legal 
claim, upon the land or building on which they had done some useful work ; 
(d) giving wage payments priority over other debts of the business in cer- 
tain cases ; and (e) regulating the time at which corporations and local gov- 
ernments should pay their employees, commonly requiring that wages be 
paid semi-monthly. There were also early regulations of a crude sort with 
respect to safety in factories, the age at which children might be employed 
therein, and hours of labor for children and women. 

State Labor Bureaus and Departments. The establishment in 1869 of 
a state bureau in Massachusetts for the collection of labor and industrial 
statistics was the beginning of the creation of state bureaus of labor statistics 
and of state labor bureaus and departments generally. Massachusetts led 
the way again in 1877 in providing for state inspectors of the safety of fac- 
tories and places of business, and in 1886 both Massachusetts and New York 
enacted laws to establish permanent state boards for arbitration and con- 
ciliation in labor disputes. Thus bit by bit the state administrative organi- 
zations in the labor field were built up, and their functions expanded. Today 
all states provide to some extent for agencies to enforce the labor laws. 
Fully organized state departments of labor came mostly after 1900, and not 
all states have them even today. The more highly industrialized states have 
departments of equal status with departments of agriculture or of education. 
The forms of organization are generally of two tjqjes. Some are organized 
under a single commissioner of labor, appointed by the governor with senate 
approval, while others have industrial commissions or boards consisting of 
three men who are salaried for full-time service and who divide the adminis- 
trative functions more or less among them. 

U. S. Department of Labor. The national government responded to the 
rising demand for consideration of the needs of labor for the first time in 
1884 when the Bureau of Labor was created in the Department of the In- 
terior.® In 1888 the Department of Labor was organized, headed by a com- 
missioner, but without full status as a department. In 1903, Congress cre- 

® Lloyd M. Short, Tke Development of National Administrative Organization in the 
United States, pp. sgi S. 
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ated the Department of Commerce and Labor. Nevertheless the agitation 
of labor for a separate department continued until it was finally achieved in 
1913. In the organic act Congress declared its purpose to be '‘to foster, pro- 
mote, and develop the welfare of the wage earners of the United States, to 
improve their working conditions, and to advance their opportunities for 
profitable employment.’' 

As organized today the United States Department of Labor is headed by 
a Secretary of Labor who has a place in the cabinet. The older bureaus 
and divisions of the department are: (i) Bureau of Labor Statistics, (2) 
Children’s Bureau, (3) Women’s Bureau, (4) U. S. Conciliation Service, 
(s) Division of Labor Standards, and (6) Wage and Hour and Public 
Contracts Division. By a wartime order of the President the department 
included the War Manpower Commission, the War Labor Board and the 
U. S. Employment Service. 

Employment Agencies. A man whose labor is valued at $4 a day, who 
has no reserves and who must work if he is not to suffer serious want or to 
be forced upon relief, is in no strong position to bargain with a corporation 
worth $100,000,000. The diffuse ownership and absentee management of 
many great corporations make it impossible for the workingman even to 
know his employers or to see them. He deals only with other employees 
who are under orders made at the central office. To overcome this growing 
inequality, legislators have worked to put restrictions on the so-called "free- 
dom of contract” in labor matters in order to save the workman from accept- 
ing intolerable conditions. 

The problem of getting the worker in touch with the job is one of the 
most difficult of all. There are a thousand skills and special combinations 
of skills required in modern industry. Plants are located in many places 
and the expense of traveling from place to place in search of work is pro- 
hibitive. With the recognition of the need for some organized way of finding 
the right worker for the job, various kinds of employment agencies have 
grown up. Many large employers conduct their own employment services 
on an organized basis. In some cases employers’ associations conduct agen- 
cies for all the associated employers. As these tend to be "open shop” or- 
ganizations, union workers do not especially like them. Most unions have 
their own placement services, but where unions are small and do not have 
full-time agents, these are likely to be ineffective. Moreover, anti-union 
employers tend to avoid applying to the union for men. There are also 
numerous private employment agencies that are conducted by their owners 
for a profit, and that are not connected with either the unions or the em- 
« ployers’ organizations. Impositions by private employment agencies upon 
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workingmen led to the enactment by a number of states of strict laws to 
regulate this business. 

Public Employment Agencies. The dissatisfaction of the workmen and 
the public generally with private employment agencies grew and persisted. 
Beginning with Ohio’s pioneering effort in 1890, the task of helping workers 
to secure employment has become more and more a governmental function. 
In 1913 the newly organized United States Department of Labor instituted 
some national employment agencies under the Immigration Service. When 
the United States entered World War I in 1917, there was an acute short- 
age of labor. As a war measure to assure an adequate distribution of labor 
to the places where it was needed, a United States Employment Service was 
set up in the Department of Labor. Opposed by the owners of private em- 
ployment offices and industrialists who did not like to see the government 
helping labor in this way, the service was discontinued upon the “return to 
normalcy” after the war. Then began anew the agitation for a co-ordinated 
federal and state system of employment offices. An act for this purpose 
passed Congress in 1931, but was vetoed by President Hoover. 

Wagner-Peyser Act and USES. In 1933, as a part of the New Deal 
program, Congress passed the present Wagner-Peyser Act establishing the 
United States Employment Service. Under this law the new service was 
set up as a bureau in the Department of Labor, with a director at its head 
and an advisory council to assist in formulating policies. On July i, 1939, 
the functions of the Service were consolidated with the unemployment com- 
pensation functions of the Social Security Board and were transferred to the 
Federal Security Agency. Under the terms of the Wagner-Peyser Act, the 
Bureau of Employment Security of the Social Security Board is now charged 
with the promotion and development of a national system of employment 
offices for men, women, and minors legally eligible for employment, and with 
assisting the states in maintaining a nation-wide chain of public employ- 
ment offices still known as the USES. 

The Board apportions among the states the amounts made available by 
Congress under the Wagner-Peyser Act to match amounts provided by the 
states for the maintenance of public employment offices. The amount is 
based on the population of the state, with a minimum apportionment of 
$10,000 to each eligible state annually. Payments may be made only if an 
equal sum has been provided by the state, except that amounts made avail- 
able by a state may not be matched if they ar6 less than 25 per cent of that 
part of the federal grant that is based on population, or less than $5,000. 
The plan of each state for carrying out the provisions of the act must be 
approved by the Board. 

During the fiscal year 1939-40, all functions under the employment secur- ‘ 
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ity program were in operation throughout the country for the first time. On 
June, 1940, there were nearly 1,500 employment offices and more than 3,000 
additional points at which itinerant employment security services were pro- 
vided. During the year these offices accepted 16,200,000 applications for 
jobs and made more than 3,500,000 complete placements, of which 3,000,000 
were in private employment. 

With the outbreak of World War II the national government assumed 
control of the system as an emergency measure, but Congress has already 
shown a desire to return it to state control at an early date. 

The Child Labor Problem. Free, adult American citizens want jobs, 
and they do not want Jobs turned over to any competing groups. The forms 
of competition against which they have struggled most successfully are (a) 
child labor, (b) immigrant labor, and (c) unfree or prison labor. In the 
case of child labor there are, of course, powerful social, physical, and educa- 
tional arguments for its abolition. The movement against it goes back for 
well over a century to a time when the full effects of the industrial revolu- 
tion and the rise of the factory system were first being felt. 

The power of state legislatures to forbid the emplo3mient in factories and 
business of children below certain ages, to restrict the hours of their em- 
ployment, and to compel their attendance at school has not been seriously 
questioned by the courts. Practically all such legislation is enacted by state 
legislatures, and this necessarily results in uneven standards being applied. 
The northeastern industrial states have in general been the leaders in pro- 
hibiting and restricting child labor. Today the standard school-leaving age 
is recognized as 16 years. In 1937 Pennsylvania raised the upper age for 
compulsory school to 18, effective in September, 1939. This is only one of 
numerous cases of rising standards of state legislation in recent years. The 
southern industrial states such as North and South Carolina, which formerly 
had a competitive advantage over northern states, have also recently begun 
to come up to the 16-year level for school leaving and for factory employ- 
ment. At the end of 1940, 13 states had adopted the basic 16-year standard. 
Differences still exist among the states, however, and probably always will 
if the states alone set the standards. Because child labor is cheap labor, 
the states with the lowest standards have a considerable advantage over 
other states, and the continued use of child labor has a tendency to hold 
down the wages of adult labor within the industries affected. 

Attempted Legislation by Congress. For these and other reasons, 
both major political parties have since about 1912 taken the position that 
the national government must do something to put an end to child labor 
generally. Several different methods have been tried, of which three have 
been declared invalid by the Supreme Court, while the success of the others 
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is still in doubt, (i) Congress tried by legislation passed in 1916 to forbid 
the interstate shipment of child-labor-made goods, and (2) in 1919 it im- 
posed a punitive tax upon the employers of child labor in mines and manu- 
facturing establishments. Both statutes were declared unconstitutional by 
the Supreme Court, primarily on the ground that they were attempts to in- 
vade the reserved powers of the states over manufacturing.® (3) In 1933 
Congress enacted the NIRA, authorizing the President to approve codes of 
fair competition. The prohibition of child labor was a standard provision 
of all codes. When the Supreme Court held the NIR-A invalid, this attempt 
to control the evil also was defeated. 

Proposed Child Labor Amendment. (4) Congress in 1924 proposed to 
the states the adoption of an amendment to the Constitution to give Con- 
gress the necessary power. The proposed amendment, endorsed by all politi- 
cal parties, reads as follows : 

Sec. I. The Congress shall have power to limit, regulate and prohibit the 
labor of persons under the age of eighteen years. 

Sec. 2. The power of the several states is unimpaired by this article except 
that the operation of state laws shall be suspended to the extent necessary to 
give effect to legislation enacted by the Congress. 

In the face of the well-financed opposition by manufacturers’ organizations, 
only 6 states had ratified the amendment by 1933. Up to January i, 1942, 
28 states had ratified this amendment, but the prospects of obtaining 8 more 
ratifications to make it effective are not very good. A number of state legis- 
latures have definitely rejected it. In 1939, the United States Supreme Court 
was asked to decide whether the child labor amendment was still open to 
ratification despite the lapse of years since it was submitted by Congress in 
1924.^ It ruled that this was a matter for Congress to decide. 

Joint State and Federal Action on Child Labor, (5) Following the 
decision in the case concerning prison-made goods, discussed below, atten- 
tion was turned to the possibility of Congress forbidding the shipment into 
any state of any goods the sale of which is forbidden in the state concerned. 
Legislation of this type now exists with respect to both liquor and goods 
made by prison labor. Several states now forbid the sale within the state 
of the products of child labor. If now Congress should enact and provide 
for the enforcement of a law forbidding the shipment of such goods into 
such states, interstate shipment of child-made goods would be ultimately 
shut off, and thus there would be little incentive left for any state to fall 

®Hammer v. Dagenhart (1918), 247 U. S. 251; Bailey v. Drexel Furniture Com- 
pany (1922), 259 U. S. 20. 

’■ Coleman v. Miller (1939), 307 U. S. 433. 
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below the national standard in this matter. This is, however, a very clumpy 
way to produce a result that the great majority of the states and the people 
desire. 

Recent F ederal Legislation. The federal government in its most recent 
attempts at control of child labor has returned to its first method of legis- 
lative prohibition and restriction. Thereupon the Supreme Court reversed 
its 1916 position by upholding the Fair Labor Standards Act and specifically 
overruling Hammer v. Dagenhart.® 

The Fair Labor Standards (Wage-Hour) Act of 1938 contains child labor 
provisions applicable only, however, to establishments which ship goods in 
interstate commerce. Such industries may not employ children under 16 
years, nor children under 18 years in occupations declared hazardous by the 
Children’s Bureau of the Department of Labor. The provisions do not apply 
to children employed by their own parents in occupations other than mining 
or manufacturing, and the Children’s Bureau is given power to permit chil- 
dren from 14 to 16 years old to do work (other than manufacturing or 
mining) that does not interfere with their schooling, health, or well-being. 
Establishments violating these provisions are forbidden to ship goods in 
interstate commerce. The provisions do not apply to children in agricultural 
employment. 

This measure will virtually eliminate child labor in many industries, 
notably mining and manufacturing. However, the protection afforded by 
the measure is limited to children working in establishments producing goods 
for shipment in interstate commerce. It is estimated that almost 1,000,000 
children under 16 years are still employed in occupations not covered by the 
Wage-Hour Act. 

Under the Sugar Act of 1937 as amended in 1940 it is provided that no 
child under 14 years be employed in the production of a crop of sugar beets 
or sugar cane, and that no child between the ages of 14 and 16 be employed 
more than eight hours daily — ^with certain exceptions. The Secretary of 
Agriculture is authorized to penalize the failure to comply with these provi- 
sions by subjecting the benefit pajments made under the act to a deduc- 
tion of $10 for each child for each day during which such a child was 
employed. 

With the passage of these two acts, the minimum age standard has become 
an accepted feature of governmental policy. 

Protective Tariff and Immigration Laws. The competition of immi- 
grants and foreigners with American labor is too broad a subject to be dealt 
with adequately here. It falls under three headings. First comes the at- 
tempt through the imposition of protective tariffs against foreign-made goods 

®U. S. V. Darby Lumber Co. (1941), 312 U, S. 100. 
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to protect the American workman against lower-paid foreign labor, and 
thus to preserve the “full dinner pail” and “the American standard of living 
and wages” for the American worker. Most workers in industries seem to 
have faith in this method, and the protective policy has become generally 
accepted. Second should be noted the attempts to restrict the immigration 
of foreign workers into the United States. At one time immigration into 
this country was almost unrestricted, and as long as there was free land for 
homesteading to which men could go when wages and working conditions in 
the cities were unsatisfactory, perhaps the effect on the standard of wages 
paid was not very great. When this condition changed, industrialists still 
wanted immigration to be unrestricted. The foreigner did not know the 
prevailing rates of pay, and was willing to accept much less. Thus the in- 
dustrialists benefited from both the protective tariff and the free immigra- 
tion of cheap labor. The American workman, on the other hand, began a 
drive to shut oS immigration. Step by step the restrictions on immigration 
were increased until today, under the quota system that prevails, and with 
the policy of deporting undesirable aliens still in vogue, each of the years 
from 1933 to 1936, for example, saw more aliens leaving than entering the 
country. Because of the rising tide of Nazi persecution after 1936, the 
bars were let down a little once more, but travel restrictions still held down 
the number of immigrants. 

The Right of Aliens to Work. Third arises the question of the right 
of aliens who are already legally here to engage in employments in compe- 
tition with American workers. Naturally the native worker wants to re- 
strict the rights of the foreign-born when jobs are few. Facing the problem 
of low-paid Mexican labor, the state of Arizona some years ago enacted a 
law to the effect that employers of 5 or more persons must give at least 80 
per cent of the jobs to American citizens. This statute the Supreme Court 
held unconstitutional as denying the equal protection of the laws to persons 
who are legally resident here.® Laws still exist, however, requiring state 
and local government departments to employ only citizen labor on public 
works, and such laws have been upheld as constitutional. Since 1938 the 
national government has provided that no alien be given employment on 
federally aided work projects, and during the war aliens were removed from 
defense and munitions jobs in cases of doubtful loyalty. 

Convict Labor. Convicts like other persons must have something regular 
and satisfying to do if they are to be kept from degeneration. Many systems 
of employing prisoners have been tried : merely punitive labor like breaking 
up rocks, contracting out to private employers, work on the public roads, 

^Truax v. Raich (1915), 239 U. S. 33. See also David Fellman, “The Alien’s Right 
to Work” in XXII Minn. Law Review, 137-76, Jan., 1938, ^ 
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and definite prison industries producing useful goods that can be sold, and 
from which the prisoners can even be paid a little money to send home to 
their families. Organized labor has for a long time protested against prison- 
made goods being sold on the open market in competition with the products 
of free labor. Various states began years ago to limit the sale of goods made 
in their own prisons, and the amount of prison-made goods thus sold has for 
several generations been much less than of one per cent of all goods. 
Nevertheless, organized labor wanted still further rest-rictions, and in 1929 
Congress was induced to enact the Hawes-Cooper Act, effective in 1934, 
under which each state may put the same restrictions on the sale of goods 
made in outside prisons as it makes respecting goods made in its own prisons. 
The importation of goods made abroad by prison labor has also been forbid- 
den. The Ashurst-Summers Act passed in 1935 requires all prison-made 
goods offered for shipment in interstate commerce to be plainly marked as 
such, and forbids the shipment into states of any goods that are intended 
to be sold in violation of state laws. This act has been held valid by the 
Supreme Court.^° In its decision the court apparently departed from its 
earlier decisions in the child-labor cases, and held that Congress could pro- 
hibit the interstate shipment of goods that are not in themselves harmful. 
By 1940 most of the states (38) had legislated to forbid to some extent the 
open-market sale of prison-made goods. 

Hours and Days of Labor. Regulations of the hours and days of work 
apparently began with the early child-labor laws and the Sunday or “blue” 
laws. Labor is interested in the regulation of hours and days of work as a 
means of (a) reducing industrial fatigue and thus (b) decreasing the chances 
of accident and illness, (c) increasing the amount of leisure time, (d) keep- 
ing down total production so as to prevent over-production and resultant 
unemployment, and (e) dividing up the work among more workers. Most 
of the state legislation on this subject relates to the work of women and chil- 
dren. Twenty-three states now have laws limiting the work of employed 
women to 8 hours per day and 48 hours per week. Some laws also cover 
the work of men, but these generally allow more than 48 hours per week, 
Pennsylvania has recently reduced the weekly hours for all workers to 44. 
The one-day-of-rest-in-seven laws relate particularly to public service com- 
panies, restaurants, and hotels, but in some cases extend to other businesses 
as well. Particular industries in which there is considerable accident hazard, 
or where the dangers to health are greater than ordinary, are covered by 
separate laws or clauses, and in these cases all employees, men, women, and 
children, are afltected. Thus the hours of labor in mines are restricted in a 

Kentucky Whip and Collar Co. v. Illinois Central Railroad Co. (1937), 299 
U.S. 334 . 
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number of states, and Congress long ago enacted a basic 8-hour law for the 
railroads of the country. Limitation of the hours of work of male wage- 
earners was severely discouraged by the adverse decision of the Supreme 
Court in the Lochner case in 1905 holding that a New York statute prohibit- 
ing employment of men for more than 10 hours in bakeries was beyond the 
police power of the state. The Court ruled that the act was unconstitutional 
under the due process clause of the Fourteenth Amendment, as illegal inter- 
ference with freedom of contract.^^ 

During the war many industries having war contracts adopted a seven- 
day week, and with longer hours. The state laws naturally yield to the 
national necessity, but overtime was paid for at higher rates. 

Time and Method of Paying Wages. The regulation of wages as to the 
time and method of payment and the form in which payment shall be made 
began long ago. Modern legislation on this subject tends to favor semi- 
monthly payments, with a limited amount of holdback of accumulated 
wages, and to forbid payment in goods, scrip, or anything but cash. The 
workman is given his lien on the product of his labor in an increasing num- 
ber of cases, and the assignment by the laborer of his wages to pay his debts 
is increasingly restricted. To make it more certain that wages will be paid, 
public contractors are required to post bonds to secure the payment of wages, 
and in about 15 states the state labor authorities are now authorized to sue 
the employer for wages on behalf of the workers, in order to save the latter 
from the expense of the suit. 

Regulating the Amount of Wages. Regulations of the amount of wages 
also have an ancient origin. The important Statute of Labourers enacted in 
England in 1349 following the scourge of the Black Plague was designed to 
help the employer, by setting the maximum wages of agricultural laborers 
and forbidding the workers to organize in order to bid wages up any higher. 
In modern times the democratic countries have in a number of cases enacted 
minimum wage laws in order to prevent wages of the lowest-paid workers 
from sinking below a reasonable “minimum of subsistence.” In the United 
States, Massachusetts led off with a minimum wage law applicable to women 
in 1912. State wage-fixing laws met the same judicial fate as hours legisla- 
tion until the Supreme Court reversed itself in 1937 in upholding a Washing- 
ton minimum wage statute.^^ The Court’s new position gave renewed im- 
petus to state legislation. Over half the states and the District of Columbia 
have minimum wage laws on their books, although not all, apparently, are 
attempting to enforce them. All these laws but one apply only to women. 
One state, Connecticut, includes men. Most of the acts provide for a state 

“Lochner v. New York (1905), 198 U. S. 45. 

“West Coast Hotel Co. v. Parrish (1937), 300 U. S. 379. 
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board or commission to investigate the industries concerned, to study the 
cost of living, and to hold hearings for employers, employees, and the public, 
after which a minimum wage is set that employers are supposed to observe. 
Congress and many state legislatures have enacted laws providing that con- 
tractors doing work for the public shall conform to the standard hours-of- 
work legislation, and shall also pay the “prevailing” rate of wages to their 
workmen employed on such contracts. 

Federal Legislation. Prior to 1933 the federal government had made 
no attempt to establish a minimum wage for workers engaged in production 
of goods for interstate commerce. With the depression came new demands 
and new arguments for wages and hours regulation. The federal govern- 
ment embodied some regulation in the NRA code provisions. Following the 
demise of the NRA, Congress enacted the Guffey Act of 1935, which was 
soon declared unconstitutional on account of its minimum wage provisions. 
Subsequent federal legislation included the Public Contracts (Walsh-Healey) 
Act of 1936 regulating minimum wages paid by concerns entering into a con- 
tract for furnishing supplies to the national government; the Merchant 
Marine Act of 1936 authorizing the Maritime Commission to fix the mini- 
mum wage for officers and crews on vessels receiving federal subsidies ; and 
the Sugar Act of 1937, authorizing the Secretary of Agriculture to fix a fair 
and reasonable wage for sugar concerns entitled to benefit payments under 
the act. 

Not until 1938 did Congress enact a comprehensive measure regulating 
hours of work and wages of all employees of establishments whose products 
are shipped in interstate commerce. The Fair Labor Standards (Wage- 
Hour) Act of 1938 establishes a maximum of 8 hours per day and a weekly 
m aximum of 40 hours per week for the third year of the act and thereafter. 
The 40-hour wfeek went into effect October 24, 1940. The working week 
may be extended through collective bargaining agreements subject to a maxi- 
mum of 1,000 hours for any 6-month period. Seasonal industries are allowed 
to employ labor up to 12 hours a day or 56 hours a week for not longer than 
14 weeks in any one year. However, these limits may be exceeded provided 
compensation for overtime is made at the rate of not less than one and one- 
half times the employee’s regular hourly rate of pay. 

The act establishes a minimum wage rate of 25 cents an hour the first 
year of operation, 30 cents an hour for the next 6 years (1939-1945), and 40 
cents an hour thereafter. The administrator of the act, on recommendation 
of industry committees composed of representatives of the employers, em- 
ployees, and the public, may establish for any industry a minimum wage 
between 30 and 40 cents an hour. 

Industries exempted from the application of the act include dairying, agri- 
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culture, fishing, and those retail or service establishments, the greater part 
of whose selling or servicing is intrastate. Employees engaged in executive, 
administrative, professional, or local retailing work are exempt. 

Administration of the act is vested chiefly in a Wage and Hour Division 
in the Department of Labor. In affirming the constitutionality of the Wage- 
Hour Act, the Supreme Court said : 

It is no longer open to question that the fixing of a minimum wage is within 
the legislative power and that the bare fact of its exercise is not a denial of due 
process under the Fifth more than under the Fourteenth Amendment. Nor is it 
longer open to question that it is within the legislative power to fix maximum 
hours.^^ 

Safety and Health of Workers, A number of the laws, including some 
of those discussed above, are designed to promote the health and the safety 
of the workers, as well as to raise their general standard of living. Home 
work, which has in the past been largely unregulated or poorly regulated, is 
now coming under state control. Legislation exists, also, to eliminate acci- 
dents as much as possible. This legislation covers the safety of machines 
that the workers operate, the safety of vehicles and elevators, the inspection 
of steam boilers, the provision of fire escapes, and many other things. There 
is legislation also requiring proper light, heat, ventilation, and sanitation of 
buildings where men and women are employed. Great attention is given, 
too, to accident prevention instruction, to the reporting of accidents, and the 
investigation of their causes, and to the provision of first aid and medical 
care. In spite of all these efforts it is difficult to reduce the number of in- 
dustrial accidents. They still take an appalling toll of life and cause the 
loss of millions of days of labor each year. Because of the inexperience of 
legislators in defining standards of safety and health, the typical administra- 
tive device for such regulation is an administrative body endowed wdth rule- 
making powers. 

Employers’ Liability for Injuries to Workmen. Since accidents and 
industrial diseases cannot be stopped entirely, it is necessary for the security 
of the worker and his family to provide some regular method of compensat- 
ing him in cases of accident and sickness. The common law rule is that the 
employer is liable for the injury of his employee in the course of his employ- 
ment if the injury is the result of the employer’s negligence. It is incum- 
bent on the worker to go to court, under the common law, to prove that his 
employer was negligent. Then the employer can set up certain ^^def eases, ” 
which, if they can be established, will let him out of paying. These defenses 
are (i) that the worker was himself negligent, and that his negligence con- 

U. S. V, Darby Lumber Go. (1941), 312 U. S. 100. 
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tributed to the accident or sickness ; (2) that a fellow servant, working with 
the one injured, was partly or wholly responsible for the injury ; and (3) 
that the worker in taking the employment knew of the danger involved and 
had assumed the risk himself. These defenses were built up in a day when 
the master and the servant worked together on a farm or in a small shop, 
and when they were economically more nearly equals. The same rules when 
carried over into modern industrial conditions were essentially absurd. 

Workmen’s Compensation Laws. Beginning about 1900 some legisla- 
tures began to rewrite the law of employers’ liability. The rules were re- 
drawn in various ways in these so-called “employers’ liability laws” so as to 
give the worker a better chance to win a judgment, but the burden was still 
on him to enforce his rights through court action. In 1910 New York intro- 
duced the principle of insurance against occupational injuries. Today all 
states with the exception of Mississippi have adopted the principle of com- 
pensating the. workman for accidents suffered while working on the job. 
These so-called “workmen’s compensation laws” generally exclude from their 
operation agricultural laborers, domestic servants, and certain other classes 
of employees, leaving the old common law rules intact as to these workers. 
Manufacturing, mining, and industry and general business usually come 
within the scope of the laws. The first laws were generally optional. In 
more recent times an increasing number of states have made the laws com- 
pulsory on all industrial and business concerns. In the laws will be found 
schedules of the amounts that injured workmen are entitled to recover for 
different injuries; so much for an eye, so much for a hand, so much for the 
loss of life to be paid to the dependents. The payments begin after a short 
waiting period and run in specified amounts for a fixed number of weeks. 
For permanent and total disability, about half of the states now allow 60 
per cent or more of the wages the worker was receiving. The minimum in 
such cases is usually set at about $7 or $8 a week, and the maximum in most 
states is $18 a week or higher. Provisions are made for the prompt report- 
ing of all industrial accidents to the state department of labor, industrial 
commission, or workmen’s compensation bureau, an investigation is made, 
and the state authorities then set the amount that is to he paid. Industrial 
diseases, such as lead poisoning, silicosis, and others are also covered in 
many laws, and some go so far as to cover all industrial diseases without 
specification. 

Private and State Insurance Funds. These laws provide a prompt, in- 
expensive, and reasonably certain method of compensating workers in cases 
of accident. But how is the money obtained to pay the bills? There are 
two ways open. In some states the employers are required to carry insur- 
ance against such accidents with private insurance companies who are ap- 
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proved by the state insurance department, and in amounts sufficient to cover 
the numbers of employees they have. In other states there is a state insur- 
ance fund, and the employers either have the option of insuring with it, or 
they are required by law to carry their accident insurance with it alone. 
The theory of the state fund is that all the profits and selling expenses of 
the private companies will be eliminated, and that the state will be able to 
give the insurance cheaper. It is obvious that such state funds need the 
best of management by competent persons to succeed, and that they also 
need the support of organized labor in their efforts to resist the payment 
of improper claims. 

Unions and Strikes. The most spectacular phase of the labor problem 
relates to the right to form unions, to engage in collective bargaining, and 
to strike. The general tendency in the last few decades has been in the 
direction of removing restrictions on combinations of workingmen. In re- 
cent years, the relation of government to labor has been based upon the 
assumption that workers have a right to organize and to bargain collectively 
through representatives of their own choosing. Along with the right to or- 
ganize unions have gone the rights of conducting strikes in ordinary, non- 
violent ways, and of peaceful picketing and persuasion. Many legal difficul- 
ties have arisen, however, and under the New Deal the government itself 
supported the side of the unions in order to establish a new order of rela- 
tions between organized capital and organized labor. ^ 

Labor Unions and Anti-Trust Laws. The strikes, boycotts, and black- 
lists of labor unions necessarily have the effect of upsetting and even shut- 
ting off trade for some concerns. Are they then subject to the anti-trust laws 
and the laws forbidding restraints of trade? To the surprise and chagrin of 
many labor leaders, while the sugar trust escaped dissolution under the Sher- 
man Act, the acts of labor unions were held by the courts to come within the 
act when they resulted in such restraints upon commerce. Sympathetic 
strikes, closed union shops, restrictions on production, and other union ac- 
tivities have some effect on the free flow of trade. The application of the 
anti-trust laws to unions produced agitation for the enactment by Congress 
of the Clayton Act of 1914, one feature of which was the attempt to free 
the unions from this threat. As construed by the courts, the act did not 
materially change their situation. A similar result has been reached by the 
courts under state anti-trust laws, so that labor unions have continued to 
be subject to anti-trust laws in much the same way as before. 

Injunctions in Labor Disputes. As a rule, however, labor unions are 
not incorporated like business concerns, nor do they all have great funds in 
cash or in fixed assets against which judgments obtained in civil suits could 
be assessed to give the damaged business any recompense for loss of business 
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or destruction of property. It has developed, therefore, that lawyers repre- 
senting the employers in strike matters have applied to the courts for injunc- 
tions to forbid the unions from doing certain things injurious to the business 
during strikes. It has in all these cases been alleged that irreparable injury 
would result to the business, that suits against all the members of the union 
would be too difficult, and that there would be no remedy at law that could 
make good the losses. In the i88o’s a few eastern state courts granted in- 
junctions in such cases against the strike activities of the unions, and in the 
noted case involving Eugene V. Debs in the great railroad and Pullman 
strikes of 1894 the United States Supreme Court gave its approval to the in- 
junctive method of judicial interference in strikes.^^ From that time on it 
was the regular thing for employers to seek injunctions against strikers. The 
objection of the strikers to this method of procedure was that there was in- 
adequate opportunity for the workers to present evidence and testimony to 
the court, that temporary injunctions hastily issued tended to tie the hands 
of the unions permanently and make their strikes ineffective, that the in- 
junctions issued covered almost every kind of strike activity, going in many 
cases far beyond what the unions thought v/as necessary, and that anyone 
who violated such an injunction became subject to fine and imprisonment 
by the judge alone, without a jury, for “contempt of court.’’ Under the in- 
junction procedure everything seemed to be stacked against the workers. 

National Laws Against Labor Injunctions. Labor has campaigned for 
restriction of the use of the injunction in labor disputes. A provision of the 
Clayton Act attempted to put an end to the injunction practice, but without 
significant effect. In 1932 Congress passed a far-reaching anti-injunction 
act, the Norris-La Guardia measure, which specifically declared it to be the 
“public policy of the United States” that the individual worker should have 
full freedom to organize and to join unions, without any interference by em- 
ployers or others, for the purpose of collective bargaining, and that the 
federal courts should not have the right to interfere by injunctions with a 
series of specified acts, including refusing to work, becoming a member of 
a union, paying dues, assembling peaceably, and peaceably advising and urg- 
ing others to assist in these and other specified measures. This statute, be- 
sides putting many restrictions on the powers of the federal courts to issue 
injunctions in labor disputes, also provides that any person tried for con- 
tempt of court for violating any labor injunction that is issued shall have 
a right to a jury trial. A number of states in which the trade unions are 
strong have also recently put similar restrictions on the issuance of injunc- 
tions by the state courts. 

In re Debs (1895), 158 U. S. 564. ^ 
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Section 7a o£ NIRA, Since 1933 the national government has sought to 
encourage the organization of labor unions. One of the most famous pro- 
visions of NIRA (National Industrial Recovery Act of 1933, administered 
by NRA, the National Recovery Administration) was Section 7a which pro- 
vided that every code of fair competition approved by the President must 
guarantee to workers the right to organize and bargain collectively uncoerced 
by employers. During its short life, this section gave a tremendous push 
forward to the organization of workers in all industrial lines, but conversely 
it acted as an incentive to a stronger organization of employers. The NRA 
was soon declared unconstitutional, but the drive for unionization and col- 
lective bargaining did not stop. 

National Labor Relations Board. Even long prior to NRA the national 
government had provided for mediation and arbitration of labor disputes in 
the railroad industry. At various times the national government had had 
agencies for studying labor problems and for settling strikes or conducting 
arbitrations in labor disputes. No sooner did the President begin to approve 
codes of fair competition under NRA than it began to appear that some 
agency would be needed to settle labor disputes that arose under the codes. 
Such an agency was created by executive order in 1933 — the National Labor 
Board, which represented both employers and employees. In 1934 it was 
discontinued, and a National Labor Relations Board was established, also 
largely on the basis of executive orders. Finally in July, 1935, the National 
Labor Relations Act created the National Labor Relations Board, but most 
employers refused to be bound by it until its constitutionality was estab- 
lished in April, 1937.^® 

This act is patterned after older laws and directly reflects all past experi- 
ence of the federal government in controlling labor relations. It represents 
no radical departure from earlier legislation. The act clearly contains 
the most important expression of public policy encouraging and protecting 
labor’s right to organize. Implicit or explicit in the law are certain basic 
propositions: (i) Workers must be free to bargain collectively without coer- 
cion or restraint. (2) Collective bargaining by workers is socially desirable. 
(3) The refusal of employers to bargain collectively induces strikes and in- 
dustrial unrest. (4) ^The inequality of bargaining power between em- 
ployees who do not possess full freedom of association or actual liberty of 
contract and employers who are organized in the corporate or other forms 
of ownership association substantially burdens and affects the flow of com- 
merce, . . (5) “Protection by law of the right of employees to organize 

and bargain collectively safeguards commerce from injury ... and pro- 
motes the flow of commerce by removing certain recognized sources of in* 

NLRB ly, Jones and Laughlin Steel Corp, (1937), 301 U. S. i. 
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dustrial strife and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes and by restoring equality of bar- 
gaining power between employers and employees.” 

The act asserts that “employees shall have the right to self-organization, 
to form, join, or assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in concerted activities, 
for the purpose of collective bargaining or other mutual aid of protection.” 
But the act goes beyond a general assertion of the rights of the workers to 
self-organization for the purpose of collective bargaining. It adds specific 
prohibitions against employer activities deemed incompatible with the right 
of labor to organize. Types of employer tactics listed as unfair are inter- 
ference, restraint, or coercion of employees in unionizing and bargaining; the 
sponsoring of labor organizations by the employer ; discrimination against 
employees because of union membership ; the discharge of or discrimination 
against an employee because he has filed charges or given testimony under 
the act ; and the refusal to bargain collectively. 

The act specifically affirms that it is the majority of workers who are given 
collective bargaining rights. This provision is intended to prevent an em- 
ployer from dealing with a minority group in order to avoid dealing with 
an organization he does not like. 

The NLRB consists of 3 members, appointed by the President with Sen- 
ate consent, for s-year terms, with salaries of $10,000 each. It is an inde- 
pendent agency separate from the Department of Labor. The Board is 
given full power to enforce the act and to decide cases arising under it. It 
is empowered to decide in cases of dispute which of two unions really repre- 
sents the workers, to determine the appropriate bargaining unit, to help em- 
ployees to select representatives for purposes of collective bargaining, to in- 
vestigate charges of unfair labor practices, and to order cessation of such- 
practices. The Board’s powers of enforcing its decisions are twofold: (a) 
the hearing of charges, and (b) the issuance of cease and desist orders 
which become final when affirmed by the federal circuit courts of appeal. 

The act applies to industries affecting interstate commerce, with the ex- 
ception of agriculture, domestic service, employment by parent or spouse, 
government employment, and emplo3anent covered by the Railway Labor 
Act. 

The National Labor Relations Act has been the model for state labor re- 
lations acts adopted in 1937 in Massachusetts, New York, Pennsylvania, 
Utah, and Wisconsin. These “Little Wagner Acts” regulate the labor rela- 
tionships of employees engaged in work of a strictly intrastate nature. All 
provide for a board or commission to administer the law and guarantee to 
employees the right of self-organization and collective bargaining. Since 
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1937, however, state legislation on industrial relations has been characteris- 
tically to limit rather than extend the right of labor to organize. Oregon 
adopted an initiated measure in 1938 severely regulating the conduct of. 
strikes and limiting picketing activities. The law has since been declared 
unconstitutional. Wisconsin repealed its initial act and replaced it with an 
act creatitfg an independent Employment Relations Board, which prohibits 
employees as well as employers from engaging in certain defined unfair labor 
practices. Pennsylvania reversed its policies on labor relations, amending its 
act to incorporate a prohibition of coercive labor-union tactics. Michigan 
and Minnesota adopted mediation acts requiring a waiting period before 
strikes and lockouts and prohibiting coercion of employees by employers 
and labor organizations. The Minnesota law in addition prohibits picketing 
in the absence of a strike and requires that a majority of pickets be em- 
ployees of the establishment. 
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so, WELFARE, SOCIAL SECURITY, AND 
PUBLIC HOUSING 

T he philosophy of public welfare work as a function of government rests 
upon a number of assumptions. Basic to all others is the notion of the 
importance of every human being as a living personality, and his right to 
live and to have at least a modicum of happiness. A minimum ^^standard 
of living” is postulated that includes such requirements as proper and ade- 
quate food, clothing, shelter, education, health, and security. While every 
person in an individualistic society should do what he can to obtain all his 
minimum requirements, large groups, such as children, the aged, and the 
physically and mentally handicapped, and many unfortunate individuals, are 
unable to do so. Whenever anyone falls short of the assumed minimum in 
any respect, he has a ^^need,” and this need must be met by others. 

There was a time when practically the whole responsibility for meeting 
such needs fell upon the family, the church, and the local social group. The 
minimum standard then was generally low. Recent times have brought 
tremendous changes in needs, in welfare standards, and in responsibilities. 
With the great shift from almost self-sufficient farming to commerce and 
industry, many men lost much of their old security while at the same time 
the standards of what was expected from life were going up. The move- 
ment from farm to city and from place to place broke up families, churches, 
and small community groups, and forced many individuals out of work and 
in need to turn to government for relief. A significant change in thinking 
also took place, a change that set up the government as responsible in a 
positive sense for protecting the welfare and advancing the standards of 
living of all the people. This new view was noticeably intensified when 
the great depression of the 1930’s deprived untold millions of their jobs and 
wiped out their savings. 

RELIEF AND WELFAIUE DEVELOPMENTS 

Early Organization for Relief Work. The sweeping programs of pub- 
lic welfare and social security instituted by the national government since 
1932 have crowded state and local welfare functions somewhat into the back- 
ground. Those functions are, nonetheless, still very important in them- 
selves. Their roots lie deep in English and colonial history. The ancient 
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feudal system made its own provision for a sort of social security for the 
common man by binding him to live on one piece of land and to serve one 
overlord, who in turn owed him obligations of protection. As this system 
broke up in early modern times the church took over more responsibility 
for the poor. Each church parish collected alms for the poor fund, but as 
the voluntary method of collection proved inadequate, the English Parlia- 
ment in 1572 passed the first act to provide for the collection of taxes by 
each parish for the support of the poor. The famous act of Elizabeth in 
1601 extended and improved this legislation, and made the relief of the poor 
definitely a public, tax-supported function. As the church was a state 
church, and the parishes covered all England, the parish, which was both a 
civil and a religious unit, was the logical agent of the government for this 
purpose. The act of 1601 provided also for the establishment of work- 
houses, for putting capable adults to work, and for binding out girls and 
boys in need of relief. 

The English colonies in America took over this system. In New England 
and some middle colonies the towns, and further south the parishes, were the 
units for poor relief, but the latter gave way to the counties before long, 
leaving the towns in the north and the counties in the south as the respon- 
sible relief agencies. The states continued this relief organization after 
the Revolution with practically no change. However, in the eighteenth 
century there was a beginning of the public poorhouse to care for all the 
poor under one roof, and this system spread rapidly. Thus the dual system 
of “outdoor” and “indoor” relief was present in the early states. By out- 
door relief is usually meant granting sums of money or food and other sup- 
plies directly to the recipient, who is allowed to live in his usual place of 
abode. Indoor relief refers to the system of gathering all the poor together 
into one poorhouse and feeding and housing them there. 

Poor Laws in the States Today. To this day in the United States the 
basic law for the relief of the needy in most states is one that looks very 
much like the Elizabethan poor law of 1601. The individual who is in need 
is given a legal right to demand public assistance, but he must show that he 
is, and has been for a sufficient length of time, a resident of the place where 
he asks for relief. Moreover, he may be compelled to pass a work test, 
or to work for the relief that is given him, if he is physically able ; and the 
public has a lien or claim on his property for any help he receives. One 
more proviso is usually included, namely, that immediate relations have the 
first obligation to give support ; the children to support father and mother, 
and so on. The laws seem to imply that outdoor relief is only a temporary 
arrangement, and that in cases of permanent need, applicants are to be 
placed in almshouses. 
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Administration of Local Relief. The administrative arrangements for 
ordinary local relief up to the early 1930’s were exceedingly rudimentary. 
Even before the national government put pressure on the states to set up 
the county system, about two-thirds of the states already used the county 
unit for this purpose, the six New England states used the town, and six 
midwestern states gave counties the choice between county and town sys- 
tems. “Town” includes city and village in these laws. Revenues were ob- 
tained almost entirely from the direct property tax. Local units of large 
tax-paying ability in many cases had very few persons to support, while 
the poorer communities had many applicants for relief. Except in cities 
there were practically no trained workers to investigate applications ; very 
few rural counties and practically no towns, townships, or villages, could 
afford them. Elected local officers handled the work, and their usual idea 
was to operate the relief system at as low a cost as possible. Most county 
almshouses had so few regular inmates that it did not always seem worth 
while to appoint a full-time superintendent. Indeed, many counties con- 
tinued to let contracts to the lowest bidder for the care of the poor and 
the operation of the county farm. The buildings were generally clean and 
modern, however, and the larger counties ran their poor farms rather well. 
Under the town system, cities (considered as separate towns for relief pur- 
poses) did a fairly good job of poor relief in most cases, but there was 
little constructive work with families such as the private agencies were 
attempting. 

Numerous attempts were made after 1900 to raise the general level of 
public relief work, but without much success until 1933. Efforts were made 
in some states to increase the size of the districts supporting the poor- 
houses, so that larger and better buildings could be provided, to house 
more of the poor in the same institution, and to make possible the employ- 
ment of trained workers for investigating cases and raising the standards of 
relief administration. Local political leaders resisted most of these attempts 
successfully until the great depression caused an almost complete breakdown 
of the local relief systems. Then the property tax failed to produce the 
revenue needed to take care of the greatly increased numbers on relief ; 
and the laws of settlement simply could not be applied rigidly without mak- 
ing relief impossible for thousands of roving, homeless men and boys. The 
old laws broke down, indeed, but they were not repealed. They still stand, 
with little modification, and are still found useful in providing relief for 
the “residual” cases that are not covered by the new relief and security 
laws. 

Beginnings of Centralization in States. Before the recent breakdown 
of the local relief laws and administration, the states had already begun to 
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assume some of the relief and welfare burden. Over a century ago they 
began to establish state prisons and reformatories, thus relieving the local 
jails of the care of prisoners serving long sentences. The local almshouses 
were found, too, to be harboring under the same roof insane and feeble- 
minded persons, some with communicable diseases, dependent children, and 
others. The thought occurred to men to classify the inmates according to 
their types and needs, and to gather all of one type together into one state 
institution for distinctive treatment, at the same time helping to depopu- 
late the poorhouses. Thus arose the state hospitals and asylums for the in- 
sane, the feeble-minded, epileptics, deaf-mutes, and the blind. During the 
so years before the great depression, the states -went on increasing and 
enlarging these institutions, and operating them on the whole with increas- 
ing efficiency. 

State Departments of Welfare. To build and operate these institutions, 
the states developed new administrative organizations. Some set up a sepa- 
rate board for each institution, but this proved to be unsystematic and 
expensive in most cases. Others established one state board to control all 
the principal institutions, including the prisons and reformatories. These 
were in some cases unpaid boards that did their work through a paid 
superintendent. This type is still most common. Certain midwestern states 
created boards of control of state institutions consisting of a few paid mem- 
bers, and these members divided the administrative work among them ac- 
cording to its nature, while acting as a board on matters of policy. This 
proved to be fairly satisfactory in a number of states. Finally, a small 
number of states set up state departments of welfare, headed by a single 
officer appointed by the governor with senate consent. It is interesting to 
note that while many of these departments, whether under a board or single 
head, had responsibility for supervising local relief along with the manage- 
ment of state institutions, their interest in relief was until recently very 
slight compared to the attention they paid to state institutions. When the 
relief rolls began to mount to appalling figures in 1931 and 1932, the state 
departments had largely lost touch with the problem and with the local 
agencies that were charged with relief work. 

Developments in Private Social Work. The humanitarian idealism 
of the nineteenth century that led to the abolition of slavery, the increasing 
emancipation of women, improved legislation for protecting children, prison 
reform, and the establishment of state departments and institutions of pub- 
lic welfare, had significant effects also in the field of private charities. 
Humanitarianism unaided by knowledge proved to be insufficient. Men 
and women set themselves to the study of their environment and their fel- 
low men. Surveys were made of the housing, the health, and the general 
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well-being of the laboring classes. Settlement houses were established, and 
the “case method” of social analysis begun. Soon there came to be in 
America a class of self -trained experts on social welfare problems, and it 
was not long before some of them founded schools and university depart- 
ments of social work. Thus was born a profession, new to the United States 
but destined to be very important. The members of this profession were 
influential in promoting legislation for public recreation, pensions for 
mothers, and new protections for children. State and local governments 
were slow to recognize and employ these new experts, but private charities 
in all leading cities soon had their staffs of trained social case workers and 
administrators. The latter, in conjunction with leading citizens, induced 
the numerous private charities and welfare groups in one city after an- 
other to co-ordinate their efforts in “community fund” organizations and 
other federations, to raise money together, support “confidential exchanges,” 
and eliminate duplication. Some of these organizations set standards of 
quality in social work that the municipal public agencies could hardly 
equal. When the great depression suddenly multiplied the needs for all 
kinds of welfare work, these private agencies had many of the best-trained 
people, but simply lacked the funds to increase sufficiently the case loads 
they were carrying. 

Early Indifference of National Government* Throughout these devel- 
opments, the national government had held somewhat aloof. The Indians 
were finally accepted as a national charge, the Red Cross was chartered, and 
the veterans of the wars were provided for; but the general population and 
its needs for welfare work fell outside the ken of the national authorities. 
One little measure raised the important question of principle. Congress 
in 1921 passed the Sheppard-Towner Act making a small appropriation each 
year for five years to assist the state health departments in carrying on 
conferences, clinics, and instruction for expectant mothers, in order to re- 
duce the toll of deaths of both babies and mothers. Most of the states 
entered heartily into the program, and with apparently good results. The 
Supreme Court sustained the act as constitutional against attacks by both 
private parties and a dissenting state.^ Nevertheless Congress apparently 
decided that this was no proper function of the national government, and 
the act was not renewed for a number of years. 

The great depression raised the question of the national government’s 
responsibility in a new and burning form. President Hoover, recalling the 
stand taken 40 years earlier by President Cleveland, held that direct relief 
for the unemployed was the responsibility of state and local governments, 
and of private relief associations. The opposition argued that unemploy*' 

^Frothingham v. Mellon, and Massachusetts i;. Mellon (1923), 262 U. S. 447. 
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ment was national in its scope, that it was the result of the breakdown of 
the national economic system; and that the state and local governments 
simply did not have the resources to cope with the situation. Congress in 
1932 authorized the Reconstruction Finance Corporation (RFC) to lend 
money to the states for relief purposes. 

NATIONAL EMERGENCY RELIEF AND PUBLIC WORKS 

The New Deal in Welfare Work. The Democratic party came into 
power in 1933 committed to a policy of national action to end the depression. 
Congress promptly authorized the loans necessary for a large national pro- 
gram of relief and public works. A quicker and more complete reversal of 
national policy has seldom been seen. The years 1933 and 1934 were 
notable for the provisions made for relief and public works expenditures, 
and the year 1935 marked a further step forward with the adoption of 
the Social Security Act. Finally, federal interest in adequate housing has 
been expressed through a number of statutory enactments. Defending his 
social welfare program in 1934 President Roosevelt argued, “If, as our Con- 
titution tells us, our federal government was established among other things 
‘to promote the general welfare,’ it is our plain duty to provide for that 
security upon which welfare depends.” * 

FERA. In 1933, Congress authorized the creation of the Federal Emer- 
gency Relief Administration (FERA) under an administrator to be ap- 
pointed by the President. Large sums, including what was left of the 
$300,000,000 that RFC was to lend to states for relief purposes, were made 
available to this new unit. The administrator soon recruited a staff and 
issued regulations concerning the expenditure of the funds. Grants were 
made to the states from the federal funds. In part the states had to match 
the grants with equal or larger amounts; in part the grants were unre- 
stricted, so as to take care of the most needy states. States had to submit 
their plans for spending the money granted, and were required to provide 
adequate personnel and investigators, i.e., social workers, to assist in the 
work in the counties and other local units. Millions of dollars soon began 
to flow to the states. 

PWA. The National Industrial Recovery Act of 1933 provided an 
appropriation of over $3,000,000,000 for financing public works as a means 
of putting men to work. The national government used some of these funds 
directly, but in the main they went to state and local governments for high- 
ways, public buildings, utilities, and “self-liquidating projects.” Housing 
was one of the things to be encouraged under these funds. Outright grants 

* Message to Congress, June 8, 1934, quoted in Josephine C. Brown, Public Relief, 
19^9-1939, V- 55 - 



WELFARE, SOCIAL SECURITY, PUBLIC HOUSING 847 

were made for approved public works up to 30 per cent of the cost; loans 
could be made for the additional 70 per cent. Wage and hours provisions 
were stipulated to protect those employed on the new public works. Diffi- 
culties were encountered in getting this program under way, and there was 
considerable delay in getting building projects started. 

Later Changes in Federal Relief. Near the end of 1933, with millions 
of men still unemployed and needy, the President allocated additional mil- 
lions to FERA for a Civil Works program (CWA) with the intention of put- 
ting a million or more men to work quickly on projects of local importance, 
though not necessarily permanent in their nature as in the case of PWA. 
Naturally there were many “made work” projects, but the desired result was 
quickly and effectively achieved. In the spring of 1934, CWA was discon- 
tinued, but Congress made additional appropriations for FERA. Other re- 
lief and works measures of 1933 and 1934 provided for Emergency Conser- 
vation Work (the Civilian Conservation Corps), and for drought relief, 
among other things. In short, from March, 1933, to the middle of 1935, the 
national government was principally concerned with measures of immediate 
attack upon unemplo}mient. The decision was soon reached that PWA 
should be discontinued and that national help for direct relief should be 
ended also as quickly as the state and local governments could assume the 
burden. It was agreed, however, that the national government should con- 
tinue with a program of employment for those capable of working. A new 
act passed in 1935 provided, therefore, for the Works Progress Administra- 
tion (WPA). 

WPA. With the liquidation of the FERA in 1935 the care of the un- 
employables was turned back to the states and localities. The WPA be- 
came the major unit in the federal works program, undertaking to provide 
employment for the needy unemployed on useful projects at a so-called 
security wage. WPA employment reached 3,000,000 at the beginning of 
1936 and began to taper off. But the program expanded again at the end 
of 1937. As defense employment increased, WPA appropriations were re- 
duced and soon this program ceased. The foregoing account deals, indeed, 
with a program that has passed away, but it reveals how the national gov- 
ernment improvised public relief and works activities in an important 
emergency. 

THE SOCIAL SECUEITV PEOGSAM 

In 193s Congress and the administration undertook the establishment of 
a permanent program of social security on a national scale. This program 
is intended to meet the permanent needs of the aged, the unemployed, 
mothers and dependent children, the blind, and several other classes. It 
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also makes certain provisions for public health work. In the main the law 
provides for national aid to state governments to attain these ends, but one 
feature of the program, compulsory old-age insurance, is strictly a national 
measure. 

Old-Age Insurance. Old-age insurance is one of two methods provided 
in the Social Security Act to reduce the insecurity of old people. This fea- 
ture of the security program sets up a federal plan to guarantee annuities 
as a matter of right to people over 6$ years of age. Agricultural laborers, 
domestic servants, casual laborers, railroad employees, seamen, all govern- 
ment employees, and persons employed by certain non-profit associations 
were excluded from the act. It is the wage and salary earners in ordinary 
business and industry who are principally affected, and even their earnings 
in excess of $3,000 a year are excluded from the computation of the annui- 
ties. Old-age annuities are paid only to people who have paid a tax on their 
earnings. The range of annuities payable under the act is $10 to $85 
monthly. The act as amended in 1939 covered certain categories of workers 
hitherto disqualified; advanced the date of payment of the first monthly 
annuities from January i, 1942, to January i, 1940; made the eligibility 
requirements for annuities more lenient ; increased the average benefits pay- 
able immediately; and extended protection to wives and dependent chil- 
dren of retired workers and to survivors of insured persons. The result of 
the 1939 amendments was to increase very considerably the benefit pay- 
ments. The Social Security Board estimates that by 1945, 3,750,000 indi- 
viduals will be receiving benefits totaling $775,000,000 annually. 

Assistance for the Needy Aged. The second method by which the 
Social Security Act provides for the security of old people is a plan of 
encouraging states by federal aid to provide assistance to the needy aged. 
While the contributory old-age insurance plan was nationwide in scope, fed- 
erally administered, and compulsory, the non-contributory old-age assistance 
plan benefits needy aged people only in those states that pass the necessary 
laws. The act provides a cooperative federal-state relationship in which 
the state initiates and administers the old-age assistance law and the 11a- 
tional government pays half the cost of the assistance given, but not over 
$20 a month for each individual. In order to receive federal grants, the 
states must set up plans that conform to federal standards of procedure and 
administration, and to age, residence, and citizenship requirements for recipi- 
ents. By the close of 1938 all states were administering old-age assistance 
under plans approved by the Social Security Board. 

In addition to its $20 a month maximum for each case, the national gov- 
ernment adds 5 per cent to its contribution to each state to help pay for the 
administration of the system. Naturally, as the principal contributor to the 
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administrative costs of these state, acts, the national government has laid 
down some rather definite rules about state personnel and about the tests 
of need and age that are to be applied to aged applicants for assistance. 

Unemployment Compensation. Although aware of various foreign 
precedents, the United States did not develop serious interest in unemploy- 
ment compensation until the impact of the depression. The unemployment 
section of the Social Security Act offers two inducements to the states to 
enact appropriate legislation. The national government offers, first, to as- 
sume the administrative costs ; and, secondly, provides a tax off-set plan to 
prevent competitive underbidding between states that would be detrimental 
to employers. Under the act a federal tax was levied on employers with 
eight or more employees. Employments excluded from the application of 
the act were essentially those disqualified under the old-age insurance provi- 
sions. The tax was fixed at the rate of i per cent in 1936, 2 per cent in 
1937, and 3 per cent in 1938 and thereafter. A credit up to 90 per cent of 
the federal tax was allowed to employers for contributions paid into state 
unemployment compensation funds established with the approval of the 
Social Security Board. In other words the employer in effect pays only 
10 per cent of the federal tax to the national government, the rest going 
to the state fund. Under this arrangement no state has anything to gain 
by failing to pass an unemployment compensation law. Out of the 10 per 
cent of the tax retained by the national government, the Social Security 
Board makes grants to the states for the administrative costs. Funds col- 
lected under state acts are paid into a trust fund in the national treasury 
and can be withdrawn by the states only for unemployment compensation 
purposes. Already hundreds of millions of dollars have been paid to un- 
employed workers. 

Within two years after the enactment of the Social Security Act, all 
states had passed unemployment compensation laws. Although the act left 
considerable leeway to the states in the matter, the Board for the first two 
years exerted considerable influence over state laws and administration. 
After 1938, however, states assumed greater independence; and the sub- 
stantial uniformity of state laws gave way to increasing diversity. 
ences in state laws regarding the provision of reserves, coverage of em- 
ployers, and the amount of benefits payable produced inequities in the treat- 
ment of employers and workers throughout the country. 

The federal-state system of unemployment compensation was further 
complicated in 1938 by the enactment of the Railroad Unemplo3nnent 
Compensation Act providing federal unemployment compensation for rail- 
road workers. Since the constitutional barrier to a national unemployment 



850 


LABOR AND PUBLIC WELFARE 


compensation system was removed by Supreme Court decisions,® the move- 
ment towards nationalization of unemployment compensation has progressed. 
Bills now in Congress and current discussions indicate that nationalization 
may succeed the federal-state system some time in the future. 

Other Security Provisions. The provisions for old age and for unem- 
ployment are the principal and the most expensive parts of the whole social 
security plan. The law provides also for national grants to the states for 
aid to dependent children and mothers, to crippled children, to child welfare 
services, and to maternity and infancy services. Other provisions of the 
law cover federal aid to the needy blind, to be administered through the 
states, and federal assistance to public health work and vocational rehabili- 
tation services. In all these cases the appropriate federal authorities have a 
right to insist that the states receiving the aid present and carry out ac- 
ceptable plans of work, but it is the states that control actual expenditures. 

Administration of New Social Welfare Laws. The social security 
program of the national government passed out of its experimental stage 
with the creation in 1939 of the Federal Security Agency. Headed by one 
man who sits with the cabinet, this is a national social welfare department 
in everything but name. Brought together in this agency are those govern- 
ment units vested with responsibility to provide security against the hazards 
of old age, unemployment, illness, and accident — the Office of Education, 
Public Health Service, Social Security Board, Food and Drug Administra- 
tion, and several others. 

National administration of the principal social security measures is vested 
in the Social Security Board of the Federal Security Agency. This board 
consists of three members appointed by the President with Senate consent. 
The standards of its administrative and personnel policies have been very 
high. In carrying out its duties, also, it has insisted on better standards 
in the state governments that are to participate in the program. The states 
have been compelled in a number of cases to reorganize their welfare de- 
partments, to create new state departments for employment security and 
employment offices, to ensure better administration in the local units, and to 
adopt a merit system of emplo3maent. The years since 1933 have seen more 
important changes in state and local welfare organization than any com- 
parable period in American history, and it cannot be doubted that most 
of the changes have been improvements. 

® The constitutionality of the Social Security Act has been fully sustained by the 
Supreme Court. Steward Machine Co. v. Davis (1937), 301 U. S. 548, 57 S. Ct. 883; 
Helvering v. Davis (1937), 301 U. S. 619, 672, 57 S. Ct. 904. See also Carmichael v. 
Southern Coal and Coke Co. (1937), 301 U. S. 495, $7 S. Ct. 868. 
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Criticisms of Social Security. Aside from the administrative difficulties 
of a federal-state system, the security program has been criticized on many 
grounds. From one side comes the criticism that the plan is wholly inade- 
quate, that agricultural labor, domestics, and others should somehow be 
included, and that the amounts guaranteed and provided for different pur- 
poses are insufficient. There is, of course, never any end to demands of this 
kind, and yet there may be ways in which the laws can be extended with 
some reasonable prospect of success. To finance and administer old-age 
benefits and unemployment insurance for agricultural labor and domestic 
servants is a thing not lightly to be undertaken. From another side come 
the criticisms that the payroll taxes are a burden on industry, and tend to 
reduce employment instead of helping it. Provisions for social and eco- 
nomic security, it is claimed, have a tendency to make for a static society, 
with lowered production and diminished chance of progress. Serious ques- 
tions are also raised concerning the entire national budget. In this wealthi- 
est of all countries, the government has been going farther and farther into 
debt since 1931, and a balanced budget of income and outgo is not in sight. 
Increased taxes and expenditures at this time for a future social security, 
think some, are of doubtful financial wisdom. The defense and war emer- 
gency seemed to make this argument even stronger ; yet curiously enough 
higher social security taxes and an extension of the security system are now 
being advocated as a means of assuring some of the gains resulting from the 
war. Just how the funds now being collected for old-age benefits and un- 
employment insurance should be invested and used is another problem 
about which there is much shaking of heads. It is significant, however, that 
in less than ten years the major part of the social security program should 
have sold itself so completely to the public. 

PUBLIC HOUSING 

The Housing Problem. Since the Public Works Administration was 
charged in 1933 with the inauguration of a program to provide safe, decent, 
sanitary dwellings for the urban underprivileged, government has assumed 
an increasing responsibility for the proper housing of people of low in- 
comes. In the early days of American expansion, housing concerned legis- 
lators mainly in terms of protection against fires and structural defects. 
Beyond such minimum and negative regulations, men could build houses 
and rent them pretty much as they pleased. In point of time, inadequate 
and unsafe housing for low-income groups has existed since the industriali- 
zation of the western world. The tremendous growth of cities was in part 
an accretion of ramshackle shanties and desolate tenements. Faced with 
the picture of immigrant populations huddled in such places, city govern- 
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ments began by the end of the Civil War to enact building codes prescrib- 
ing permissible building standards. The codes did little or nothing to 
eliminate existing slums, and generally failed to prevent new ones from 
arising. 

In the latter years of the nineteenth century, the settlement movement 
under Jane Addams and Lillian Wald took up housing reform and the im- 
provement of living conditions. Yet in 1930 more than one-half million 
families in New York lived in “old-law tenements” condemned 40 years 
previously by Jacob Riis as sub-standard and indecent. Private enterprise 
had failed to build dwellings for the urban poor ; public regulation in itself 
could produce no low-cost housing. 

Early Governmental Activities. Given the housing need, four possible 
methods or a combination of methods presented themselves : ( 1 ) to increase 
the real income of workers; (2) to reduce by voluntary methods the profits 
of builders; (3) to reduce building standards; and (4) to build houses 
with governmental aid. The feasibility of the fourth method has been 
demonstrated by New York, the city often called the American laboratory 
of low-rent housing, as well as by the national government in defense hous- 
ing in the first World War period. With the enactment of the 1926 New York 
state housing law, an American governmental unit for the first time under- 
took positively to stimulate the building of low-cost houses. Despite the 
, success of New York’s attempts, no other state followed in its footsteps. 
Finally confronted with the full force of depression Congress in 1932 passed 
the Emergency Relief and Construction Act authorizing the Reconstruction 
Finance Corporation to make loans to limited dividend companies for the 
construction of low-cost housing projects. In the main, however, the object 
of the act was to stimulate employment. This indirect governmental attack 
on the housing problem has continued to be the typical American approach. 
The housing result of the 1932 act was practically nil. Slums continued to 
exact an increasing toll. Government surveys indicated that one out of six 
dwellings in cities was overcrowded, unsafe, or unfit for habitation accord- 
ing to the standard set. In rural areas, one out of two dwellings was inade- 
quate in some important respect. 

Recent Legislation. Beginning in 1932, governments turned toward 
. alleviation of the worst effects of economic collapse. The foreclosure of 
mortgages on homes reached an appalling rate. In order to bolster the 
deteriorating home-financing system of the country. Congress created a num- 
ber of agencies, (i) The Federal Home Loan Bank system was established 
to provide a credit reserve for home-financing institutions so that they might 
provide more adequate housing credit facilities. (2) Supplementing the 
long-Tun job of the Federal Home Loan Banks, the Home Owners’ Loan 
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Corporation was created for the immediate relief of distressed home owners. 
The HOLC was authorized to grant long-term mortgage loans at low inter- 
est rates to those who were in urgent need of funds for the protection or 
recovery of homes and who were unable to procure the money elsewhere. 
(3) The Federal Housing Administration was created to encourage new 
private home-building and modernization by insuring lending institutions 
against losses on loans and by offering time-payment financing to the bor- 
rower at a low rate. (4) In 1937 the United States Housing Authority 
was created to eliminate unsafe and insanitary housing conditions and to 
relieve the acute shortage of decent low-cost dwellings by subsidizing local 
public projects for slum clearance and low-cost housing that could not be 
supported on a commercial basis. 

The Federal Housing Program. As a whole the federal housing pro- 
gram was designed to ease home-financing, to prevent- wholesale mortgage 
foreclosures on private homes, and to stimulate employment in the home 
construction industry. It achieved valuable results in these directions but 
failed to improve appreciably the housing standards of the lowest income 
groups. Not until the adoption of the United States Housing Act and the 
creation of the USHA in 1937 did Congress adopt a policy of aiding and 
encouraging local public housing agencies to provide for public slum-clear- 
ance and housing construction. It makes loans to local housing authorities 
on approved slum-clearance and housing projects. These loans bear interest 
at the ^^going federal rate” plus one-half of one per cent, and may run for 
60 years. The local housing agency must supply 10 per cent of the project 
cost. In addition USHA may make annual subsidies over a period not ex- 
ceeding 60 years to assist in achieving and maintaining the low-rent charac- 
ter of a housing project. To supplement annual federal subsidies, annual 
local contributions must be made in an amount equal to at least one-fifth 
of the annual federal subsidy. Tenants for USHA projects must.be selected 
from families in the lowest income groups. 

Gongress authorized USHA to make loans up to $800,000,000 total. Re- 
cently it has been reluctant to grant further appropriations, except for de- 
fense housing, and the future of the public housing program remains in 
doubt. By 1940 the program had affected only 650,000 persons. Even 
immediate expansion would still leave large blocs of the population without 
adequate housing. Several other federal agencies, principally units in the 
Department of Agriculture, are concerned likewise with housing. 

State and Local Activity. As in agricultural work, federal housing ac- 
tivity has served to stimulate state and local activity. Today about 40 states 
have some kind of state housing agency meeting federal standards. As of 
July, 1941, 622 urban local housing authorities were clearing slums and re- 
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housing families with the aid of the USHA. Extending its program into 
rural areas as well in 1940, the USHA has already assisted 254 county hous- 
ing authorities to inaugurate low-rent housing programs for farmers, tenant 
farmers, farm workers, and sharecroppers. 

Housing and Defense. The defense program changed the focus of 
housing by dramatizing, as did the first World War, the needs of housing 
in defense industry and boom town areas. The liberalization of the United 
States Housing Act in 1940 permitted local authorities to borrow money 
from the USHA for defense housing projects. 

National Housing Administration. When World War II came to the 
United States President Roosevelt used his authority under the First War 
Powers Act to reorganize the housing agencies of the national government. 
He consolidated all important home building and financing units of the gov- 
ernment under the National Housing Administration. One of its divisions, 
the Federal Public Housing Authority, took over the activities of the USHA 
and other agencies and also became responsible for ail public defense hous- 
ing. Some sort of record was made in the rapid construction of thousands 
of units of cheap and temporary housing. 

In the postwar period the promotion of home building, repair, and own- 
ership is an important part of the national reconversion program. The pres^ 
ent housing shortage is practically nation-wide. 
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PUBLIC HEALTH AND EDUCATION 


ALL modern democratic governments recognize their responsibility for- 
jL\ promoting public health and education. Even those theorists who hold 
to individualistic or “laissez-faire” views of state functions, i.e., views that 
favor a minimum of governmental activity and a maximum of responsibility 
on individuals for their own welfare, usually accept public health work and 
public education as proper governmental functions. They recognize that 
men cannot pursue successfully their own welfare and self-improvement if 
they are shackled by ignorance and disease. Effective liberty depends 
largely on one’s having a sound mind, a healthy body, and enough knowledge 
and special training to cope with the many problems that the world presents. 
Man is not born free of ignorance and disease. 

Developments in England. In England a state church early provided 
for education but failed to reach great numbers of the people. Conserva- 
tive opinion was opposed to the introduction of public, tax-supported schools. 
Then came the industrial revolution, with its crowding of the people into 
the factory towns, unhealthful living conditions, and the. wide prevalence 
of disease and crime.. In earlier centuries there had been terrible plagues, 
but it was not until the beginning of the nineteenth century that much was 
known about the possibility of controlling certain diseases through public 
action. In 1848 came the first important general public health act. It ap- 
proached the problem from the sanitation angle, i.e., the control of environ- 
mental conditions to prevent the spread of disease. Local governments had 
begun to do something along this line before that time. Meanwhile the re- 
sistance of the church and other conservative factors blocking the adoption 
of general, free public education began to break down. In 1870 public school 
boards were created to provide schools where private and parochial schools 
did not give a sufficient service, and in 1902 public education was finally 
given a real priority over the school systems supported by the churches. 

Developments in the United States. In the United States conditions 
were substantially different. The American people began with no nationally 
supported church, no general system of parochial schools for the poor. In 
the southern colonies there were various sects but no churches strong enough 
to support schools, and there was no great demand for public schools. Gen- 
erally the well-to-do outside of the New England colonies provided schools 
for their own children, and such schooling as the poor received was a matter 
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of charity. In Massachusetts, on the other hand, each town of fifty families 
was required by a law of 1647 to provide an elementary school, and if it had 
a hundred families it was to provide a secondary or “grammar” school. 
Fines were imposed on towns that failed to perform these duties. While 
public education was thus getting an early start in New England, public 
health was more neglected. There was, of course, less crowding, less indus- 
trialization, and proportionately less disease throughout the colonies than 
was to be found in England at the time. Towns and incorporated cities and 
boroughs were given some rudimentary powers to suppress nuisances, but 
states took no very keen interest in the problem until later. The first state 
health departments were established in the late i86o’s, whereas the first state 
departments of education came in New York and a few other states early in 
the nineteenth century. Public education has, indeed, always had a priority 
over public health work in the American states. 

Powers of the National Government. In the Federal Convention there 
was apparently no general discussion of the problems of public education 
and public health. Elementary and secondary education apparently was 
not discussed at all. A number of the leaders of the time, including Wash- 
ington, felt that it was unfortunate that young Americans had to go to Eng- 
land and the Continent for higher learning. They thought, too, that a na- 
tional university would be a great influence for drawing all parts of the 
United States closer together. C. C. Pinckney and James Madison proposed 
that the national .government be given authority to establish a national uni- 
versity, and, Madison added, the power “to encourage by premiums and pro- 
visions the advancement of useful knowledge and discoveries.” This was a 
suggestion for government support of research and advanced education. 
Gouverneur Morris thought, and perhaps correctly, that a specific power to 
establish a national university was not necessary, that the exclusive power 
of Congress over the seat of government would be sufficient. So the con- 
vention took no action, and Congress has never attempted to establish a 
national university. In other ways, however, the national government has 
done a great deal for both public health and education. 

Health and Education Powers of the States. Most of the real power 
in both fields belongs, however, to the separate states. The original state 
constitutions contained practically no direct provisions on health and educa- 
tion, so that the state governments were free to do almost anything they de- 
sired for both services. As legislators were slow to increase taxes even for 
such laudable purposes, the framers of state constitutions soon began to 
make definite constitutional provisions directing the legislators what they 
should do. Many state constitutions declare that the legislature “shall” 
provide, by taxation or otherwise, for “a thorough and efficient system of 
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public schools” throughout the state. From this fact certain educational 
theorists argue that this makes education a state and not a local function. 
In a constitutional sense education was just as much a function of the states 
before these provisions appeared in the constitutions as it is now. Clauses 
of this kind are primarily directory; they urge the legislature to do more 
than it might otherwise have been inclined to do. They put certain limits, 
also, on legislative power. But in fact, most state legislatures operating even 
under such constitutional instructions have imposed most of the duty of 
providing for education, and of controlling and directing it, upon the local 
units of government. No state has yet gone so far as to assume complete 
control and complete responsibility for the support of education. The same 
can be said of other functions of the state, such as public health and law 
enforcement. Thus in fact both public health and public education are prob- 
lems of local as well as of state government. 

PUBLIC HEALTH 

Early Public Health Work. The primitive . medicine man with his 
charms and incantations was a sort of public health officer as well as a pri- 
vate physician. The Greeks taught men to train the body for strength and 
endurance, the Romans specialized in great engineering works such as water 
supplies, public baths, pavements, and the removal of wastes. In the Middle 
Ages much of the old knowledge was lost or unavailable, and the terrible 
epidemics that swept through Europe were considered as Qod’s just punish- 
ment of a sinful race. The human mind, however, was not satisfied with 
such explanations. Men began to study the problems of sanitation and 
medicine, and bit by bit began to piece together the infinitely complicated 
puzzle of what disease is and how it can be controlled and cured. Jenner’s 
discovery of vaccination against smallpox in 1798 was a great step forward. 
There were studies in sanitation, too. Edwin Chadwick, studying the 
wretched conditions of the laboring classes in London in the early part of 
the nineteenth century, urged government action to provide sanitary sur- 
roundings and clean water supplies. There was recognized some connection 
between unclean surroundings and the frightful plagues that spread among 
the people from time to time. 

Modem Medical Progress. The work of Louis Pasteur in the second 
half of the nineteenth century, and particularly his work about 1870 upon 
germs as the cause of certain diseases, gave public health work a tremen- 
dous push forward. Discoveries of the bacilli that caused tuberculosis and 
other diseases followed soon after, and much was done even before 1900 on 
vaccines and toxines for the prevention and control of diseases. Since then 
scientific medicine has made even more rapid strides, and ways have been 
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found of turning many discoveries to the benefit of the public generally. 
The American Public Health Association was founded in 1872. Great medi- 
cal schools and centers have been developed, and some outstanding schools 
for public health officers. Education in public health as well as in personal 
hygiene is nationwide. 

Public Health and Private Medicine. The differences between public 
health work and private medicine are numerous and important. The private 
physician deals primarily with sick people who come to him. He handles 
their cases in a confidential way, tries to cure them individually or to make 
them as comfortable as possible, and collects his fees for these individual 
services. Public health work stresses all activities that tend to keep people 
from getting sick, that increase their resistance to disease, that control and 
prevent epidemics, and that restore to health large groups such as those 
having hookworm or tuberculosis. It operates with money provided by 
taxation, it uses compulsory powers where necessary to get results, and it 
operates without profit. These two lines of endeavor, private medicine and 
public health work, are thus different but not incompatible or antagonistic. 
They work very closely together, and are both most successful when in co- 
operation. Together they have produced a reduction in death rates, and an 
average extension of the life period for the American people, that are truly 
remarkable. Researches in medical schools and institutes, and public edu- 
cation, have also contributed greatly to the result. 

Beginnings of Public Health Work. Public health work began his- 
torically in the United States with the local governments of towns and cities. 
They received powers even before 1800 to abate nuisances and to establish 
pest houses and quarantine. In England this function reached the level 
where the national government provided for it in part in 1848, but in the 
United States it reached the state level for the first time in 1869 when Massa- 
chusetts established a state department of health. The national government 
had in 1798 established a Marine Hospital Service to look after the health 
of American sailors. The quarantine work with respect to ships entering 
American ports remained a local service, with some exceptions, until 1878 
when it was assigned by act of Congress to the Marine Hospital Service. 
This service was given extended health functions and a change of name in 
1902, and in 1912 it became the United States Public Health Service. To- 
day in addition to private associations that wotk in this field, organized 
public health work exists at all levels of government, national, state, and 
local. 

State Health Departments. All states now have more or less extensive 
codes of health laws. These are supplemented by health regulations, more 
detailed in nature, that have been adopted by state departments or boards 
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of health. These state departments of health are of two main kinds, (a) 
those that are headed by a state health officer appointed by the governor, 
and assisted by an advisory board; and (b) those that are controlled by 
boards of health. In the latter case the board selects and appoints a health 
officer, who then carries on the work under the board’s supervision. The 
members of the board in either case are appointed by the governor, and con- 
sist largely of persons with medical training, but sanitary engineers, pharma- 
cists, and in some cases persons without special training are included. The 
boards are usually small, the members are unpaid, and board meetings are 
not held so frequently as to cause any member great inconvenience. 

The great differences in the wealth and population of the states explain 
the very unequal provision for state public health work. In the states that 
make the best provision in this field, a trained physician or public health 
officer is in charge of the department and there are a few dozen up to a 
number of hundreds of other officers and employees, many of them with 
special training in medicine, bacteriology, sanitary engineering, chemistry, 
law, statistics, and other subjects. New York spends over $3,000,000 a year 
on its department, the average state about $250,000. These budgets are 
generally considered by the people 4 n the work to be quite inadequate, yet 
a great deal can be done with such sums. The standard organization of 
work within the departments recognizes the following bureaus or divisions : 
(a) division of administration ; (b) vital statistics; (c) division of communi- 
cable or preventable diseases ; (d) sanitation; (e) maternal and child health ; 
(f) public health nursing; (g) public health education; (h) laboratories. 
The specific functions performed by many state health departments include 
food and drug inspection, tuberculosis control, milk sanitation, water supply 
inspection, industrial hygiene, dental hygiene, and work with crippled chil- 
dren. To a certain extent the officers go about the state inspecting water 
supplies and sanitary conditions, but most of their work has to be done at 
or near the state capital. This is partly because of financial limitations, but 
also because the actual administration of health laws and regulations is so 
largely delegated to the local governments. 

Types o£ Local Health Units. The larger cities in almost all states have 
power to provide for their own health departments. In other parts of the 
states there are two broadly distinguishable types of local health organiza- 
tion. First is the full-time county health unit, which is now to be found in 
about a sixth of the 3,000 counties in the United States. The states from 
Ohio and Maryland to Louisiana have the largest numbers of county health 
units, but some will be found also on the Pacific Coast and in other places. 
In certain other states, as in the great plains and Rocky Mountain areas, 
the county is nominally the unit, but there is practically no organization 
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in the counties that could be dignified by the name of a health unit. Second 
is the town or township system. This prevails in the New England states, 
the middle Atlantic group, and generally throughout the middle west where 
the townships are organized for local government. 

The Township System. Under the town or township system of public 
health administration, each town, village, and city is a public health area, 
and is entitled or required to establish a board of health. In many states the 
town board of supervisors or selectmen is the board of health also ; in the 
more urban units the board of health is usually separate from the council. 
The laws tend to require that at least one member of appointed health 
boards shall be a physician. Under such arrangements the cities and the 
very largest towns and villages get a real health service, although many of 
them are unable to afford the full-time services of a medical officer. In the 
smaller places and in the rural districts, the situation is otherwise. The 
great majority of the 20,000 towns and townships have no regular public 
health officer at all, and the board of health is composed of laymen who 
know little or nothing about public health methods and seldom meet for 
any official purpose directly concerned with public health work. These little 
units of too to 1,000 inhabitants spend little or nothing on health services, 
and get practically no service except from the state health departments. The 
same holds true in those states where the county unit nominally prevails but 
where full-time service has not been established. Thus the bulk of the rural 
population of the United States is practically lacking in any local health 
service, and even private physicians must serve great areas. The assumption 
that this is a safe situation because the rural districts and villages are health- 
ful places, is quite unfounded. Tuberculosis, diphtheria, scarlet fever, and 
other communicable diseases are by no means limited to urban places. 

The County Health Unit. The county unit with full-time health service 
is today strongly advocated. Proper organization for such a unit includes 
(a) a full-time, well-trained medical officer to head the staff, (b) a sanitary 
inspector, (c) a public health nurse or more, (d) a competent clerk-stenog- 
rapher to have charge of the office when others are away and to do the rou- 
tine things, and (e) a small budget for expenses over and above the salaries 
and expenses of the staff. The whole thing cannot be done for much less 
than $10,000 a year, and more is desirable. If the state puts in a part of 
this, the local tax burden can be reduced. At best, however, the local tax- 
payers will have to stand most of the bill. For counties of 15,000 or fewer 
inhabitants, which constitute nearly half the counties in the United States, 
such a tax burden added to what is already being paid seems rather consider- 
able. The rural population is generally opposed to any such expenditures. 
Without very liberal state aid, or state and federal aid, therefore, a rapid 
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change from the township to the county system is not to be expected. Al< 
ready, however, many counties that do not support complete health units are 
providing public health nurses to visit the schools and the homes. An alter- 
native to the county health unit is a system of districting whereby the state 
health department serves the people in large areas or groups of counties 
through a special staff sent in and controlled by the state department. 

Urban Health Departments. Best of all local health units are those in 
the larger cities. These serve probably a third or more of the American 
people, and offer a quality of health service that is generally far superior to 
that even in the well-managed county units. There have been many cases 
of shady politics and extravagance in urban health administration, but even 
under such conditions good service is usually rendered. Then, too, the 
stricter regulations that can be applied in the inspection of food and drinks, 
hotels and restaurants, and housing, and the provisions that are made for 
street sanitation, garbage removal, and sewage disposal, and for clinics, 
health education, and health work in the schools, though still very far from 
the highest attainable standard, help to support the work of the health 
authorities, and to ftduce the death and sickness rates in cities. 

National Agencies for Public Health. In the national government the 
principal agency concerned with the public health is the Public Health Serv- 
ice now in the Federal Security Agency. This bureau carries on extensive 
surveys and investigations into the administration of public health measures, 
compiles and publishes excellent reports and statistics of use to all state and 
local health agencies, and enforces various quarantine laws and other statutes 
and regulations. It supplies, also, responsible leadership in national drives 
on pa^rticular diseases. The Food and Drug Administration, also in the Fed- 
eral Security Agency, aids in preventing the sale of dangerous foods, drinks, 
and drugs. Under the Social Security Act, Congress has also provided for 
substantial aid to the states for maternal and child health, and for the pro- 
motion of health education, health demonstration projects, and the training 
of public health personnel. These are beginnings that may portend a con- 
siderable expansion of federal services in this field in the near future. Indeed 
tire reorganization of 1939 and 1940 that created the Federal Security Agency 
has given the nation for the first time a strong unified organization to lead 
the fight on disease. . 

PUBLIC EDUCATION 

Extent of Public Educational Services. In recent years something like 
26,000,000 pupils enrolled in public elementary and secondary schools have 
been taught by over 850,000 public school teachers. Total annual public 
expenditures on education at this level were over two billion dollars in the 
years before the depression reached its worst, and then receded to about 
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$1,750,000,000, from which figure there has been a return to well over two 
billions again. Here is a function that is mainly local, partly state, and only 
slightly national. It involves more expenditure and more personnel than any 
other ordinary function in the entire governmental system, excluding, of 
course, emergency expenditures in times- of war and serious depression. 
These figures do not include the additional tens of millions spent on public 
normal schools, colleges, and universities. 

Organizations at Different Levels. The organizations for the adminis- 
tration of this tremendous and important function are so varied and com- 
plex as to defy a simple description. There is, however, a rough division 
of labor that follows the lines of the grade of education being offered. Pri- 
mary or elementary education is provided by about 110,000 different admin- 
istrative units — counties, cities, villages, towns, townships, and rural school 
districts. Secondary or high school education is offered by county, city, 
town and township districts, and by some “consolidated” rural districts, but 
the great majority of the rural districts make no provision for this level. 
Normal schools and teachers colleges are supported by the states, as are also 
many state colleges and universities. Research and graduate work and most 
professional work is centered in the state universities, with the national 
government also entering the scene at this point with some provision for 
research. The national government also provides special schools for the In- 
dians, a university for Negroes, special training schools for the army and 
navy, and various other special schools and training programs. 

The Town and Township System. The organization for the provision 
of primary and secondary public education presents one of the most perplex- 
ing problems for modem educational statesmanship. Resistance by outljing 
settlements and rural inhabitants in the New England towns to the payment 
of taxes for town schools to which their children could not in fact go be- 
cause of the distances, led to legislation to establish petty local school dis- 
tricts to support a single elementary school each. The result was the “dis- 
trict system” of school organization and support which spread across the 
Alleghanies and throughout the middle west. In New England the schools 
suffered a serious decline under this system, but the states concerned saw 
their error, and in recent years they have returned to the town systeiti. In- 
diana, West Virginia, Pennsylvania, and New Jersey also generally use the 
town system, under which each organized town or township is a single dis- 
trict with a single school board or comfiiittee. These ten states have about 
6,000 school units, with about 27 teachers to a unit on the average. Thus 
these units are fairly large. 

County School Units. On the other hand, eleven states that lie mainly 
in the southeastern section from Maryland to Louisiana have the county sys- 
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tem. In these states the county is the school unit, there is usually only one 
school board and one school administration for the entire county, and the 
average number of teachers to a unit is about 93. Thus these are still larger 
units, and there are only about 1,600 school administrative units in the 
eleven states concerned. 

The Small District System. Twenty-five states, stretching from New 
York to California, have the small district system. Every city, village, and 
other incorporated unit is usually a separate district, while the rural areas 
are cut up into “common school districts” that run to astounding numbers 
and exceedingly small size. Illinois caps the climax with 12,000 districts, 
with an average of s square miles area, and usually i or 2 teachers. In 
Kansas, Nebraska, and Montana, the average number of teachers to all dis- 
tricts is only 2. All told, these 25 states have nearly 110,000 school districts, 
with an average of 5 teachers to a district. About 100,000 are rural districts 
with only i or 2 teachers each. The basic idea is to make the rural dis- 
tricts so small that each will need but a single one-room school which will be 
within easy walking distance for all the children. The annual school meeting 
decides on the tax rate and elects the members of the board. The latter body, 
consisting usually of three members, employs the teacher and manages the 
business of the school. The teacher has to deal with every grade from the 
first to the eighth. Some years she will have many pupils, other years few. 
Many of these schools are pitifully small, and even though the teacher is 
paid very little, the expense per pupil is unduly high. Moreover, the differ- 
ences in ability and willingness to support the school are very striking. 
There are some districts with few children and a high taxpaying ability, and 
others with many children and a very low per capita wealth. Under these 
conditions, educational costs are very unequal, and have no relation to the 
value of the service being rendered, while the average performance in these 
tens of thousands of little ungraded schools is lower by far than it should be. 

Consolidated Districts and the County Unit. For better equalizing 
educational costs and opportunities at the elementary school level, various 
forms of consolidation of rural districts have been tried. In the early plans 
for consolidation it was usual to hold a vote on consolidation in an agreed 
area, and if the vote was favorable, to issue bonds and construct a large new 
modern school. Transportation on a considerable scale then became neces- 
sary also. This method increased local school taxes and debts very con- 
siderably, and soon aroused great opposition. An alternative and far less 
expensive method is that of creating a county unit, or other unit of large 
area, and then, following a survey, to eliminate a number of the smaller 
schools and redistribute the children among the remaining and better schools, 
with some attention to grading. This involves but little expense for new 
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buildings or transportation, and results in a considerable saving and better 
teaching. 

Secondary Schools. The organization of larger districts also enables the 
rural areas to provide for secondary education. In great stretches of the 
country there are no high schools. Pupils- are sent from the rural districts 
into the villages and cities for their high school work, the states providing 
some additional state aid or tuition for the districts which thus receive and 
educate the rural children. The factor of distance will always prevent the 
rural areas from having as good opportunity for secondary education as the 
urban places have, but present rural arrangements at this level are still far 
from satisfactory. County districts, and consolidated school districts, are 
at least an intelligent approach to the problem. In the cities and larger vil- 
lages the growth of secondary school enrollments in the past generation has 
been simply astounding. The expense per pupil at this level is necessarily 
much greater than it is for elementary education, with the result that school 
budgets and debts have risen as never before. Over a fifth of the total pub- 
lic school enrollment is today in high schools, and there are places where 
over half the grade-school graduates go on to high school. 

Post High School Education. Even before they had solved the prob- 
lems raised by increased attendance in the high schools, many states au- 
thorized the larger school districts to establish junior colleges. This was 
done with or without special state aid. With increasing restrictions against 
child labor and the decline of apprenticeship systems in industry, the prob- 
lem of what to do with the youth of from 1 6 to 21 years of age became 
steadily more difficult. In the rural districts there is always some work that 
ymmg people can do on the farms, but young people in cities face a very 
different world. To this and other related problems the National Youth Ad- 
ministration (now defunct) of the national government recently gave much 
attention. The junior college is not a complete solution, however important 
it may be in filling a gap in the educational structure. What is more, the 
school districts are learning that junior colleges are expensive and hard to 
bring up to a high standard of scholarship and efficiency ; and if the gradu- 
ates of the junior colleges are to go on to the state colleges and universities, 
their problem is made more difficult. 

State Educational Functions. The functions of the states in the field 
of education may be summarized under five principal headings: (i) They 
enact substantially all the legislation for public education, as well as some 
for private education, and thus they set the general pattern for the entire 
educational system from the pre-school age to the graduate school. (2) 
They provide also an increasing amount of state aid for primary and sec- 
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ondary schools, and much support for higher education. The purpose of 
state aid at the lower educational levels is to reduce the tax burden on prop- 
erty, and also to equalize educational opportunities as much as possible 
throughout the state. (3) Each state has also a department or board of edu- 
cation with a staff to supervise elementary and secondary education in a 
general way, to develop and enforce a statewide curriculum, administer state 
aid, pass upon plans for school buildings, and grant certificates to qualified 
teachers. (4) All states provide to some extent for the training of teachers. 
Normal schools and teachers colleges are generally supported directly by 
the state, and are managed by state agencies such as state normal school 
boards, (s) State universities, and state agricultural and mechanical col- 
leges, are also commonly provided. The agricultural and mechanical col- 
leges are financed in part by grants from the national government. The 
universities include usually a four-year college, a graduate school, and vari- 
ous professional schools. Some of these institutions have risen to a high 
level of scholarship and efficiency, rivaling in some respects even the best 
of the private universities. As a rule there is a state board of regents or 
trustees, appointed by the governor with senate consent, to manage these 
institutions of higher learning. 

National Government and Education. The national government has 
contact with the public educational system at many points. Through its 
Office of Education in the Federal Security Agency many studies are carried 
on into the problems of the school system, and numerous reports are pub- 
lished. The National Youth Administration was also concerned with such 
studies. Congress also makes various appropriations for education in agri- 
culture and domestic science, for agricultural research, for vocational edu- 
cation, and for vocational rehabilitation. Its direct educational enterprises 
and its land grants for public schools have already been mentioned. The 
research that it carries on through the Smithsonian Institution, the Bureau 
of Standards, the Department of Agriculture, and other agencies, cannot 
here be appraised. It is still true, however, that the national government 
does not play a dominant part in the general program of education through- 
out the country. There have been, and will continue to be, many proposals 
(a) that there be established a national department of education headed by 
a secretary with a seat in the cabinet, (b) that there be substantial national 
aid for the elementary and secondary schools in the states, and (c) that a 
University of the United States be established in Washington, D. C., to serve 
primarily as a graduate and research institution. Under present financial 
conditions it is doubtful whether the time is ripe for the adoption of any of 
these proposals. 
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The Trend Toward Socialization. In a number of the preceding chap- 
ters a certain theme has appeared time and again, first in one form, then in 
another. It may be summarized somewhat as follows: Dynamic and chang- 
ing society ; rise of new problems ; increased awareness of social needs ; re- 
sponse by government through acceptance of new functions ; establishment 
of new governmental agencies to administer added functions ; more govern- 
ment employees ; more expenditures and more taxes ; more opportunity and 
the urge to perform still further functions; and so on and on. For 75 years 
at least this process has gone on, in national, state, and local governments, 
and the end is not yet in sight. Even before the recent war emergency, 
government was affecting the lives of the people in dozens of ways not 
known before 1900, and now the spiral of increased government controls 
and services points toward higher levels. 

On closer examination these developments reveal a number of phases that 
call for special comment. First, it is in times of great emergencies — ^wars, 
business collapse and depressions, floods, drought, and devastating fires — 
that governments most rapidly increase their services to the people. Then 
the urgency is so great that the most rock-ribbed individualist hardly dares 
to oppose government taking on new functions. Broken down at such times, 
the theory of laissez faire does not fully come back to its former position in 
more normal, peaceful times. Indeed, a new positive theory of public collec- 
tivism has been rapidly taking the place of the old American individualism. 

Second, because so many new public functions and government agencies 
are established in times of emergency, they are created in great haste, with- 
out adequate thought and plan. There is much experimentation and down- 
right muddling, with niany a sudden change and even reversal of govern- 
mental poHcies. The whole process looks very bungling and inefficient. As 
a rule, too, the difficulty of getting all states, or all cities or counties, to act 
quickly and in unison is such that the national government is usually called 
upon to meet the great emergencies. Thus there is increased centralization 
of functions, whic^ may be in part only another evidence of haste and 
bungling. 

Third, although emergency periods bring the greatest increases of function 
to government, there are important continuing factors that lead in the same 
direction. Horizons of thought are being ever widened through education, 
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the press, and the radio, even as the sense of social responsibility is being 
quickened and deepened. Men and women influenced by these tendencies 
view increasing industrialization, the rise of great and congested cities, the 
depletion of natural resources, the decline of rural areas and the dislodge- 
ment of their peoples, as a challenge to themselves and their government to 
do something. Thus government is not permitted to rest while there are 
social and economic maladjustments to be corrected. 

The Need for Public Planning. What, then, of the future ? Must gov- 
ernment continue to muddle along, meeting one crisis after another, fre- 
quently doing the wrong thing and being often too late ? Cannot the people 
through a government that has a will for the public welfare guarantee hu- 
man security, assure employment, conserve resources, stabilize population, 
and make a general concerted advance toward promoting the people’s wel- 
fare? It is questions such as these that have led men in all countries in 
recent times to think of providing for planning as a regular public function. 
Thus an important British committee, appointed during the first World 
War to consider the reorganization of the “machinery of government,” find- 
ing that the regular administrative departments were too busy to give ade- 
quate time to the planning and preparation of new activities, urged that “the 
duty of investigation and thought, as preliminary to action, might with great 
advantage be more definitely recognized.” A separate governmental agency 
for this purpose was recommended. 

Public Planning Defined. Public planning may be defined as organized 
research, thinking and plan-making in the public interest by selected public 
servants. It includes the gathering of facts, deliberation upon and analysis 
of the facts, the drawing of conclusions from them, and the consequent 
preparation of programs for public action. It tends to be more or less com- 
prehensive and integral rather than piecemeal in its approach. It is carried 
on by responsible official groups, rather than by private individuals, small 
private groups, or private associations, but it takes into account the thought 
of all such individuals and groups. Its objective is some ultimate public 
action to carry out the plans agreed upon. Many think, of course, that this 
imp lies coercive action by a powerful central government authority, but this 
is not necessarily true. 

City Planning. The origins of the idea of public planning cannot be 
traced with any certainty, for ever since man began to take thought he has 
been to some extent a planning creature, and the governments that he has 
set up have also done planning before undertaking work. Utopian writers 
from very early times have presented word-pictures of the ideal societies 
that they would like to see established, and many other writers have laid 
down the specifications for a better-ordered world. The rapid growth of 


S 70 


LABOR AND PUBLIC WELFARE 


cities in the United States brought with it the revival of the idea of “city 
planning” and the creation of “city planning boards” in many places. Cities 
have been planned as to proper layout since time immemorial. The Greeks 
had their city plans, and so did the Romans. Much of this was lost during 
the following centuries, but the idea was later revived and applied to the 
planning of various European cities. In the i68o’s Penn planned the city of 
Philadelphia, and at the end of the eighteenth century a French architect, 
L’Enfant, with the* aid of Washington and Jefferson, planned Washington, 
D. C. The nineteenth century was mostly an arid period for city planning 
in the United States, but after 1900 the idea was taken up again, and more 
vigorously. Official city planning boards were established in many cities. 
At first American city planners seemed to be obsessed with the idea of the 
“city beautiful,” with fine parks, broad avenues, and a monumental “civic 
center.” Its emphasis was almost wholly on the physical side of planning. 
Later, with the division of cities into zones for industrial, residential and 
other uses, a more comprehensive, functional, and utilitarian type of plan- 
ning was introduced. It took account of the economic and social life and 
needs of the people, and thus had deep social implications. 

City planning in this sense spread rapidly. The limitations of the city 
area as a unit for planning were soon discovered, however, and so in some 
places county planning was introduced, and even a little metropolitan and 
state planning. This movement helped to introduce to the American mind 
the word “planning” and also the notion of comprehensive planning of the 
community by an official body that had no other functions. 

Other Manifestations of Planning Idea. From other sources too there 
came an impetus to the public planning idea. The general spread of collec- 
tivist thought in the late nineteenth and early twentieth centuries cannot be 
ignored. The Progressive Party showed this influence in its platform of 
1912, which was really a sort of general social and economic program for 
the United States and distinctly different from most party platforms up to 
that time. During the first World War the national government was forced 
into the comprehensive planning of production, transportation, food control," 
and the flow of credit, among other things. In the meantime the develop- 
ment of the social sciences on a large scale, and the application by them of 
the so-called scientific method, made it begin to seem natural that govern- 
ments should conduct elaborate social and economic surveys and prepare 
general plans for public achievement. As Secretary of Commerce under 
Presidents Harding, and Coolidge, Herbert Hoover stimulated numbers of 
business conferences and the formation of various trade associations, on the 
theory that business should do its own planning. Then as President he ap- 
pointed so many important xnyestigating bodies that he was charged with 
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“sins of commissions.” There was the Wickersham Commission for the 
study of law enforcement, with special reference to the prohibition law, and 
there were separate committees and commissions dealing with economic 
trends, social trends, child welfare, public health, the national domain, and 
other broad topics. In the depression of 1921-22 there was also some plan- 
ning of public works, with a view to local, state, and national action to aid 
the unemployed. Planning in most of these cases was carried on by sepa- 
rate temporary national commissions, and the word “planning” was not gen- 
erally used. It was planning just the same, and on a large scale. In each 
case it was by a special body, and government action on the basis of the 
findings was contemplated. Moreover, the planning efforts had shifted over 
into the field of social and economic relations. It was no longer a case of 
the mere planning of the physical features of cities. 

Public Planning in Foreign Countries. There were foreign models, 
also, for public planning. The Guild Socialists and the Fabians in England, 
notably the Webbs, were developing the idea. Even the political parties in 
Great Britain took it up. On the continent there were economic councils 
established to assist the government in planning the economic life of the 
nations. Much was expected from them, but little was achieved. Then 
came the Russian Five-Year Plan of 1928, following hard upon various other 
attempts to establish an economic policy for the Russian Communist state. 
The plan was to devote some 30 per cent of the national income for a five- 
year period to the building up of essential industries, to increase the capital 
equipment of the nation. This was economic planning on a grand scale, and 
when it achieved a considerable measure of success, commentators and pub- 
lic leaders in other countries began to wonder why their countries could not 
also engage in such planning. Germany under Hitler followed with a Four- 
Year Plan, and other countries too have emulated the Russians. 

The New Deal and National Planning. The ending of the first Five- 
Year Plan in Russia synchronized with the establishment of the New Deal 
under Franklin Roosevelt in the United States. President Roosevelt brought 
with him into office a group of experts in law, economics, government, and 
social problems who were sarcastically dubbed the “brain trust” by the 
newspapermen. The brain trust was not an organized or an official body; 
indeed, the term was applied rather loosely to any and all of Roosevelt’s 
advisers who had about them anything like an academic air. These advisers 
were in no sense an official planning body, nor can it be said that the new 
administration had an integrated, harmonious program of legislation to pro- 
pose to Congress. There were demands coming in from business, labor, and 
agriculture, both for immediate measures to promote recovery and for more 
diurable measures of economic reform. With respect to relief and public 
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works measures, which were distinctly for “recovery” rather than “reform,” 
there was need of some advisory body to suggest the kinds of public projects 
on which the unemployed could be set to work. Under the National Indus- 
trial Recovery Act there was provision for public works on a large scale, 
and it was under this act that Secretary Ickes appointed in 1933 the National 
Planning Board which was given responsibility for “ ( i ) the long-time plan- 
ning of public works; and (2) the preparation of a plan for national plan- 
ning.” The three members of this board were Frederick A. Delano, an engi- 
neer by training, with extensive railroad experience and a flair for city and 
regional planning; Wesley C. Mitchell, an economist of Columbia Univer- 
sity; and Charles E. Merriam, a political scientist of the University of 
Chicago. 

This board completed its work and made its final report in 1934. There- 
upon the President created by executive order the National Resources Board 
which the planning board had recommended, but enlarged it by including 
the secretaries of five departments and the Federal Relief Administrator. 
The three men named above were continued on the new board, to have 
charge of the studies to be made. This board in turn was abolished in 1935 
and the National Resources Committee, with practically the same member- 
ship as the abolished board, was set up under the Emergency Relief Appro- 
priation Act of 1935. Thus all three agencies in succession were fairly 
closely tied up with public works and relief matters. The various changes 
in title and organization somewhat deflated the idea of national planning and 
perhaps limited its scope. Congress had not up to that date given legisla- 
tive sanction to these several bodies, but appropriations were made available 
to them for their work. In 1939 Congress passed the Reorganization Act, 
and the President in his first “plan” to effectuate reorganization set up the 
National Resources Planning Board, NRPB (now defunct), as the successor 
of the National Resources Committee and atta^ed it to the Executive Office 
of the President. Congress subsequently approved this plan, thus approving 
the NRPB, but in 1943 abolished it. 

State Planning Boards Created. To supplement the work of the na- 
tional planning authorities, and also 'to plan broadly for the development 
of the states, the national relief and works authorities encouraged the estab- 
lishment of state planning boards from 1933 on. By 1936 every state but 
Delaware had some kind of planning authority. National relief funds were 
made available to employ persons in need of assistance to carry on the re- 
search projects proposed by these state boards, as well as smaller amounts 
to provide for the necessary expenses of the boards and the employment 
of a few expert supervisors of projects. In addition the national planning 
authorities provided most of the state boards with technical consultants, 
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such as economists, engineers, and planning experts, so that from the first 
it was possible to do a considerable amount of work of high order. 

Official Planning Organizations Today. Public planning is not the 
monopoly of any single agency. There are numerous private and semi- 
official groups and associations that devote much thought to research, think- 
ing and planning in their chosen fields in what they conceive to be the pub- 
lic interest. These unofiicial bodies will not be discussed here. The official 
agencies for planning that exist at all levels of government are of several 
types. First come the specialized planning agencies that are set up sepa- 
rately from the operating departments and that have practically no other 
function but planning. These usually bear names that emphasize “plan- 
ning” or “resources.” Next are the other overhead agencies in many govern- 
ments, especially budget bureaus, that have to do planning in performing 
their regular functions for the whole government. Budget bureaus work 
out revenue and expenditure proposals for a year or two at a time, and in 
so doing they influence short-range plans of work in all departments. 
Finally there are units in many large operating departments and agencies 
that give much or little attention to planning for the particular function 
they have to perform. The United States Department of Agriculture has 
organized much of its work around the concept of land-use planning, but 
this in turn is connected with its planning to raise the incomes and living 
standards of all the farm population. But while this department is one of 
the greatest of all official American planning agencies, there is similar atten- 
tion to planning in the War Department and Department of the Interior, in 
state welfare departments, conservation departments, and others, and so on 
down to the local water or street departments, whose engineers and drafts- 
men prepare construction plans. 

National Resources Planning Board. This board consisted of three 
members who gave part time to the board’s ‘work, and who determined its 
policies in consultation with the President. There were also (a) two part- 
time advisers who participated in board discussions, (b) a research staff 
headed by a director, and (c) a field service organized in nine regions. The 
board was responsible for gathering data and preparing plans for presenta- 
tion to the President dealing with the development and utilization of all 
national resources, the stabilization of emplo5mient .and economic activity, 
the construction of public works in a very broad sense, and the acquisition 
of land by the national government. It was also to assist other public plan- 
ning agencies, national, state, and local, and to co-ordinate public planning 
generally in the United States. Later the board was charged with impor- 
tant studies with respect to defense planning, and planning for the post- 
defense period. The published studies of the series of national planning 
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agencies ending with the defunct NRPB have covered land and water plan- 
ning, population, urbanism, 'research as a national resource, the structure of 
the American economy, and various other national topics. Other series 
have dealt with special regions such as the great plains. New England, the 
Northern Lake states, and particular watersheds and river basins. 

State Planning Boards. Over forty of the states have planning boards 
* or resources commissions. The number is smaller than in 1936, and some 
commissions exist without express legislative authority. The governor gen- 
erally appoints the members of these agencies and keeps in touch with their 
work. Members are unpaid, and vary in number from five to over twenty. 
In a few cases all the members hold high state offices and serve on the plan- 
ning commission in an ex-officio capacity. Other boards have a mixture of 
official and lay members, and some consist wholly of non-officials. The use 
of officials on such boards helps a little to overcome departmental antag- 
onism toward a central planning agency, but the officials are generally un- 
able to give much time to the board’s work and are interested in it primarily 
when it concerns their own departments. Lay members, especially those 
who are experts in particular fields, give a great deal of attention to plan- 
ning work, and much additional expert free service is obtained from other 
citizens who are appointed to subcommittees to study special problems. 
Even so, much of what is accomplished is the work of the executive secre- 
tary, the staff, the assistants, and the special consultants employed for par- 
ticular projects. In general the states have not been liberal in their appro- 
priations for over-all planning agencies, but it is a great step forward to have 
such planning recognized at all. 

Some state planning boards have been relatively inactive, but the major- 
ity of them have done a considerable amount of work, and some of it has 
been very good indeed. The accomplishments of their first few years were 
indeed astounding. Their instructions and scope are in general similar to 
those of the National Resources Committee. Natural resources and public 
works constitute the center of their attention— land utilization, water re- 
sources, minerals, forestry, public recreation facilities, transportation, wild 
life — ^but many of the boards have gone beyond this area into fields of social 
and economic planning, and problems of governmental and administrative 
organization. Population problems, birth and death rates, marital condi- 
tions, public health, social welfare, the problem of relief and relief adminis- 
tration, crime, housing, business conditions, retailing and wholesaling, manu- 
facturing, and a host of other topics have all come under the microscope. 
Never in ,the history of the country has there been such a thorough and sys- 
tematic turning-up of information about the economic and social condition 
of the American people. Nor can it be said that all has been mere compila- 
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tion of information, for the state planning boards have had influence on legis- 
lation and administration already in their brief careers. Perhaps nothing 
could have been done to make the people more state-conscious than the 
work of these state planning authorities since 1933. 

Regional Planning. For certain purposes the states are not the most 
effective planning units, and yet at the same time the national government 
is not especially interested. These are mostly cases in which a region in- 
cluding several states or parts of states is the logical unit for study and plan- 
ning. Under the auspices, or with the blessing at least, of the national plan- 
ning authorities, regional planning committees have been organized for a 
number of areas. Some of these committees have included selected members 
of the planning boards of the various states concerned, and have had the 
assistance of federal consultants sent out by the national planning authori- 
ties. The Pacific Northwest, New England, the Ohio Valley, the three states 
concerned with the Red River of the North, and other similar areas, have in 
this way engaged in a certain amount of joint or regional planning. In a 
few cases interstate compacts give a legal basis for these activities ; in others 
there has been only informal cooperation in the study of common problems. 
TVA is an outstanding federal agency with a strong interest in regional 
planning. 

County Planning. There are two types of official county planning au- 
thorities, (i) those located in urban and metropolitan areas that are con- 
cerned primarily with problems similar to those of city planning commis- 
sions, namely, platting, highway development, zoning, and building control ; 
and (2) those in rural counties, and particularly in decadent agricultural 
districts, or areas in which an important transition in land use is taking 
place. The former are relatively few in number. The latter now number 
several hundred, and are to be found particularly in the Dakotas and the 
states to the west of them, in Florida, in the Tennessee Valley, in Missouri 
and in northern Wisconsin. These are practically without money and with- 
out expert assistance except as they receive it from the state. They are con- 
cerned principally with the utilization of abandoned land and with the re- 
organization of local government, roads, and schools in areas of declining 
population. In addition to these official agencies, the United States Depart- 
ment of Agriculture has encouraged the organization by counties of some 
hundreds of land-use planning committees composed of farmers. Soil con- 
servationists and other experts from the department have assisted and guided 
these committees in their studies. 

City and Metropolitaji Planning. Most numerous of all are the city 
planning commissions that began to be established about 1910 and that now 
exist in over a thousand cities, large and small. These are bodies of varying 
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sizes, ranging like the state planning boards from about 5 to over 20 mem- 
bers each. They are normally appointed by the mayor, with council ap- 
proval, and the members serve without salary and for overlapping terms. 
The city provides these commissions with small budgets to employ a few 
workers. In the larger cities these workers include a secretary, an engi- 
neer, and perhaps other technical employees, as well as necessary clerks 
and stenographers. Nowhere is the expense for such bodies very large. 
They are empowered as a rule to make master plans for the development of 
the physical features of the city as a whole, to approve the location of pub- 
lic buildings, to pass upon proposed new plats of land that is being sub- 
divided for sale as lots, and to work out a zoning plan for the city for locat- 
ing industries, wholesale and retail establishments, hotels, multiple dwellings, 
and single-family residences in areas of appropriate size and location. All 
the measures proposed by the city planning commission must, as a rule, be 
approved by the city council, but in many places new public improvements 
that change the city layout may not be made, or new public buildings be 
erected, until the planning commission has had a chance to study and report 
on them. The commission is also in many places permitted to make minor 
variations in the zoning arrangements of the city in order to relax a little 
the strictness of the rules against building “nonconforming” structures in 
areas that are zoned for other uses. 

The work of these city planning commissions has resulted in the adoption 
by a considerable number of cities of comprehensive city plans and in still 
more cases of comprehensive zoning ordinances, covering all the land of the 
city. The struggle to maintain zoning regulations against the encroach- 
ments of business and industrial structures, such as filling stations and mo- 
tion picture theaters that keep crowding into residence districts, has been a 
long and difficult one. It has not always been a successful one, either, but 
something has been gained in the education of the public and in the preser- 
vation of residence districts against the invasion of the most destructive and 
offensive industries. In city planning and zoning primary attention is given 
to the physical features of the city : the land, the buildings, the streets and 
parks. Such planning has some influence on social and economic conditions, 
but it involves no direct regulation thereof. It is not, therefore, really social 
or economic planning 

Planning and Execution o£ Plans. In considering the contribution that 
planning may make to the improvement of modern life and government, 
planning and performance must be carefully distinguished. To plan is to 
gather facts, to study them, to think about them, and to make suggestions 
for procedures and improvements on the basis of them. There is public 
planning when this sort of thing is done by a public agency for public pur- 
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poses. It is not the function of the planner as such to carry out his plans. 
Indeed, proper organization of the planning function seems to dictate that 
“over-all” planning at least should be performed by those who are not en- 
gaged in administration. The planner as such is at his best when he makes 
his suggestions “in the large” and “for the long run.” He may present a 
picture on a large canvas of a water-development plan for a whole region 
or even for the nation as a whole, but he must leave it to the operating de- 
partments that are concerned with water problems to make the detailed 
plans for particular dams and water-powers. This division of duties and 
functions is of the utmost importance. Just as the administrator busy with 
a multitude of practical details cannot make the broad and balanced plan, 
so the planner cannot work out the detailed maps, drawings, and specifica- 
tions for executing the plans. 

Qualities Needed by Planners. The problems of planning and of per- 
formance are then distinctive ones. That the planner needs to have in mind 
the difficulties of performance goes without saying. He is not employed to 
write an H. G. Wells novel about a future and perhaps impossible world, but 
rather to work out problems' for this generation and the next one on this 
earth. He needs to be diligent and patient, for there are many facts to be 
considered and to be weighed against each other. A broad and thorough 
education in history, government, and economics or sociology is greatly to 
be desired. He needs to be objective, without personal ambition or selfish 
motive with respect to that which he is planning. He needs enthusiasm, but 
also a sense of humor, a “time sense,” and a knowledge of human fallibility. 

- Plans for changes in the use of natural resources are in fact plans for altera- 
tions in the social and economic habits of the people, and they cannot be 
brought about in a day. Some planners in the middle west after working out 
excellent schemes for removing populations from sandy, cut-over lands on 
which farming is well nigh a hopeless task, have been deeply disturbed to 
fin d that new settlers are actually moving to farms in the very areas that 
should be depopulated. What is there about human nature that man should 
be so perverse ? The answer is that the planners overlooked something, and 
need to restudy the problem of resettlement. 

Need for Philosophy in Planning. The planner needs, too, a philos- 
ophy and a capacity to criticize his own work. Let him question himself: 
What is the purpose of planning? Is it merely to conserve physical resources 
so that the next generation will not be poorer than the present one? That is 
perhaps not open to much criticism. It is like providing insurance for the 
children’s protection. But most planners think of themselves as working 
not merely to maintain but to raise the "standard of living.” What is this 
standard, and what is known about its implications? Is it good for man 
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that he should have more food to eat, more clothes to wear, more automo- 
biles to drive, and more fuel to warm him and to run his car? There is good 
evidence that the “real income” of the American people has been doubled in 
the past two generations. But there is equally good evidence that the popu- 
lation is on the way to a decline, and that within a generation there may not 
be enough children born to maintain the population at a stationary level. 
The rising standard of living and the decline in population seem to go hand 
in hand. Is this the goal for which Americans are striving, the ultimate de- 
population of the country? What do men know about the biological effects 
of a constantly rising standard of living? What are the conditions that best 
promote the vigor and fertility of the race? How much of an increase in 
the standard of living can the human being stand ? To these questions there 
are no answers, yet they are basic to the problem of planning for higher 
standards of living. 

Public planning presents some unquestioned difficulties. It cannot limit 
itself to merely physical planning, as in the case of laying out roads or con- 
structing buildings, but needs to consider governmental, social, economic, 
and financial phases as well. It may be planning within a particular state 
or nation, yet it cannot ignore the international implications of what is done, 
since the policy of a great country like the United States has tremendously 
important reactions on other nations. The difficulties of social analysis and 
prediction are such that no one should lightly propose great changes in the 
existing order. Plans put into effect frequently fail to produce the desired 
results, and equally often they seem to have quite unexpected effects. 

Planning for Democracy. Many persons protest against all public plan- 
ning partly because the difficulties in its path seem almost insurmountable, 
and partly for fear lest “a planned society” should develop into a dictator- 
ship. Indeed, it has been asserted that national public planning in the 
United States in this country must lead to the destruction of democracy. 
This is much like the argument that a democracy cannot engage in war with- 
out losing itself in dictatorship. There happens to be some experience on 
the latter point. Every important war in which the United States has been 
engaged has been followed by an expansion of liberty and an increase of 
democracy. Similarly the English people have gone through war after war 
without losing their democracy. 

This experience may not be entirely pertinent, but it suggests that the 
critics of public planning are unduly alarmed. A people that makes up its 
mind to fight a war democratically, for democratic objectives, does not lose 
its democracy by so doing. Similarly, a people that determines to apply 
reason and public controls to its future development, for the purpose of con- 
serving resources, stabilizing industry and employment, increasing human 
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welfare, and preserving democratic forms and liberties, probably can do so 
without loss of what it holds dear and with considerable success. A demo- 
cratically planned society may have to use some methods of control that are 
unusual, its means may sometimes look like those employed by dictators, 
but the ends may be utterly different. 

Public planning is, in short, only the highest form of applied reason used 
for the control of the environment for the general welfare of man. The 
choice is between drifting and planning. The old economic system has in 
large part broken down. So has the old international system with the com- 
parative security that it implied. Facing the future that lies beyond the 
recent war, one can see that a return to the old ways is impossible. A new 
world needs to be created, a world that will be better and more secure than 
that which preceded World War II. Such a world is now already in the 
making, and public planning is one of the potent tools at man’s disposal for 
making it the ^‘brave new world” of man’s desire. 
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NOTE ON APPENDIX A 


The following twelve pages are entitled ^'Tlie Govemment and the War Effort 
as Seen Early in 1942/’ They are reprinted from the 1942 edition of American 
Govemment without material change and should be read as a dated account. 
A more complete description and appraisal of wartime administration in the 
United States remains to be written. At the present time the American people 
are interested primarily in the results — and the results were simply magnificent. 
Later investigations will undoubtedly reveal some early shortsightedness and 
delays and considerable waste of money, materials, and even manpower. These 
are the almost unavoidable concomitants of war, and in this instance they can- 
not seriously detract from the splendor of the over-all achievement. Never 
has a nation been more successful in providing everything that was needed 
for a mighty and successful war effort and at the same time in maintaining 
living standards and preventing inflation. Never has a great nation had better 
wartime government and administration. Let this never be forgotten in future 
years when new detractors arise to say that democracy is inefficient and must 
fail. 
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THE GOVERNMENT AND THE WAR EFFORT 
AS SEEN EARLY IN 1942 

Sunday, December 7, 1941, is a date that Americans will never forget. It 
was well past noon on the eastern seaboard, just coming noon in California, 
and somewhat past sunrise in Hawaii when scores of Japanese bombers with- 
out warning swooped down upon Pearl Harbor and the American forces sta- 
tioned there. The attack was shrewdly planned and cruelly destructive. Its 
immediate military effect was undoubtedly important, yet even now it may 
safely be predicted that it will prove to have been one of the most ill-advised 
military exploits in all history. It unified the still doubting and hesitant Amer- 
ican people as no other action could have done. It made the necessary deci- 
sion for the people as they could not have made it for themselves, and brought 
to the side of the allied democracies in their struggle against fascism and dic- 
tatorship the most powerful single nation in the world. Whatever may be the 
initial losses, a victorious outcome for the democracies can now no longer be 
doubted. 

Long before the Pearl Harbor attack the defenses of the United States were 
being strengthened. With only a billion and a half spent on national defense 
in the fiscal year ending June 30, 1940, the estimates for 1941 were nearly 
billions and for 1942 nearly ii billions. Even these figures were far ex- 
ceeded by the appropriations; the production of arms and munitions was 
rapidly increased; and later appropriations for war purposes reached almost 
unbelievable amounts. At the same time through voluntary recruitment and 
selective service, all branches of the defense services were being built up to 
points never before reached until after a declaration of war. 

The purpose of the following statement is not to describe the entire war 
effort but rather to indicate the major changes in governmental organization, 
laws, and policies that modify in some important respects the description of 
American government given in the preceding chapters. Many recent changes 
will not be even mentioned because they either are of minor consequence or 
they fall outside the scope of this work. Similarly the Army and Navy will 
not be discussed again since their organization was outlined in Chapter 38. 
First, it is necessary to grasp a few salient features of American wartime 
organization: 

GENERAL FEATURES 

The Constitution Remains. The American people do not have one con- 
stitution for times of peace and another constitution for times of war. They 
have just one constitutional fabric, and that one provides the framework of 
governmental organization, sets the limits of public powers, and defines the 
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liberties of individuals at all times and in all places under American jurisdic- 
tion. It follows that national, state, and local governments are basically the 
same during the present war as they were in the preceding time of peace and 
will be again when the war is over. The Constitution itself, both expressly 
and by implication, provides at all times for certain emergency powers and 
war powers that may be exercised only when the emergency is real or the war 
is being waged. As the Supreme Court has said, how'ever, the emergency does 
not create these powers. It is the Constitution that creates them, and the 
emergency only presents the occasion for them to be exercised. 

The Older Organizations. The old-line departments and agencies of the 
national government remain organized substantially as they were, and they are 
the ones principally responsible for all actual military preparations and for 
carrying the war to the enemy. The Departments of War and Navy under 
the President as commander-in-cMef stand at the center of all the organiza- 
tional machinery for war. All other administrative departments and agencies 
of the national government carry on their normal functions together with such 
additional activities connected with the war as Congress and the President have 
imposed upon them. 

The Newer Agencies. The new organizations that have been created are 
concerned largely with the provision of men, munitions, and money to supply 
the needs of the combat forces; but in part they are devoted to the necessities 
of civilian supply, civilian defense, and morale. These new agencies do not, 
in general, carry on great military, industrial, or commercial enterprises of 
their own, nor do they take over the functions of the older agencies. They 
exist primarily to plan, coordinate, facilitate, and speed up the war efforts of 
all public agencies and of the entire nation. 

Activities Intensified. Instead of a completely new organization of ad- 
ministrative agencies, therefore, the national government presents a picture of 
all the older agencies and a number of new ones now going through the 
process of gearing themselves to one another and steadily increasing the range 
and the intensity of their activities, all with one common purpose in mind: to 
win the war and win the peace! There will be need for the President from 
time to time to use the wartime powers conferred on him by Congress to re- 
organize administrative agencies and to reallocate their functions. As the war 
goes on the governmental organization that centers in Washington should be- 
come more unified, more efficient, and capable of ever greater speed and 
productivity. This should in turn have its effect in increasing the production 
of war materials and in stepping up the size and the striking force of the Army 
and the Navy. 

State and Local Agencies* Already it is clear that every unit of govern- 
ment in the country has some important part to play in the present unprece- 
dented war effort. To supplement the work of the regular state and local ad- 
ministrative agencies, state, city and county Councils of Defense have sprung 
up throughout the land. Some have been authorized by statutes; others exist 
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by appointment of governors and mayors; and all have close connections with 
the Office of Civilian Defense in Washington. The state Councils of Defense 
are not uniform in organhation but they usually include the governor as ex^ 
officio chairman, the heads or other representatives of various departments, and 
an executive secretary or director who gives full time to his task. Special divi- 
sions headed by appropriate officials deal with agricultural production, indus- 
try, labor, health, welfare, education, and home defense. In the main these 
bodies are advisory to the governor and to the citizens, while the governor as 
state chief executive and as commander of the state’s home guards has a vary- 
ing degree of authority to carry out plans. 

Mayors in cities and chairmen of county boards in rural areas usually head 
the local councils of defense that are appointed by the governors to cooperate 
with the state councils. 

Semi-Public and Private Organizations. The maintenance of public 
health and morale in wartime calls for a great deal of volunteer and unofficial 
effort. The American Red Cross is almost an agency of the government and 
yet it depends largely on private contributions and volunteer services. Many 
educational institutions, professional societies, and civic organizations also 
assume a part of the task of mobilizing the people’s energies, resources, and 
skills for the grim work of war. For service to the men in Army and Navy 
camps a number of nationwide service organizations have combined in the 
USO. Without the labors of these and many more agencies like them, there 
would be serious gaps in the pattern of wartime organization and services. 

THE nation’s wartime ORGANIZATION 

In presenting now a brief survey of the wartime organization of the national 
government (as of about February lo, 1942) an effort will be made to show 
the main wartime functions of the older departments and agencies and a little 
of the organization and functions of the newer war agencies. It will be impos- 
sible to show all their important interrelations. The heads of all agencies are 
appointed by the President. * 

Overhead Agencies. The President as national executive and as com- 
mander-in-chief is assisted by: 

T. The entire cabinet, including the heads of all departments and of the 
Loan, Works, and Security Agencies. 

2. The Council of National Defense, whose members are the Secretaries of 
War, Navy, Interior, Agriculture, Commerce, and Labor. 

3. The Office of Emergency Management (OEM). This is attached to the 
Executive Office of the President and is headed by a director, also called a 
‘liaison officer.” It is the duty of this officer to keep the President informed 
as to everything important in alh phases of defense and emergency administra- 
tion and to assist him in getting maximum results and coordination from all 
defense agencies. Many of the erhergency offices nnd authorities report 
through OEM to the President. 
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Manpower. The British government has found it necessary to center in 
one department the entire responsibility for wartime manpower. Such a uni- 
fication has not yet been achieved in the United States, but it is now being 
considered. At least six different agencies share the responsibility for recruit- 
ment and recruitment policies ^ as follows: 

1. The Army, the Navy, the Marines, and the respective air forces are still 
doing much recruiting, each on its own responsibility. 

2. The Selective Service System (SSS), headed by a director responsible to 
the President, includes various divisions in Washington and a complete nation- 
wide organization with a director in each state and a local draft board for 
every local area. Its duty is to register all eligible males from iB through 64 
years of age, to conduct the lotteries to determine the order in which men shall 
be taken into service, to examine and classify -men to determine their fitness 
and availability, and to call them for induction into service. 

3. The Office of Civilian Defense (OCD) under OEM, acting through state 
and local defense councils, accepts volunteers for a variety of civilian and 
home defense purposes. 

4. The United States Civil Service Commission continues to assist in the 
recruitment of personnel for national government agencies, but the latter are 
in the emergency forced to do considerable recruiting for themselves, 

5. The Federal Security Agency (FSA) has taken over the state systems of 
employment offices and is operating under the Social Security Board the 
United States Employment Service (USES) to facilitate the placing of men 
and women where they are most needed in government, industry and agricul- 
ture. There are over 1,500 public employment offices in the system. 

6. The Labor Division of WPB is emerging as one of the most important 
agencies for the determination of general policies of recruitment. 

Studies of the labor market are conducted by USES, by the Bureau of 
Labor Statistics in the Department of Labor, and by the Labor Division taken 
over from 0 PM (Office of Production Management, now abolished) by WPB 
(War Production Board). 

Labor disputes are still being handled by several agencies such as the 
United States Conciliation Service and the Wage and Hour Division in the 
Department of Labor, the National Mediation Board for railway labor diffi- 
culties, and the National Labor Relations Board (NLRB). In addition there 
is now the War Labor Board (WLB) which was established on January 12, 
1942, to succeed the National Defense Mediation Board. WLB consists of 
four representatives of the public, four of employees, and four of employers. 
Labor disputes in any work contributing to the prosecution of the war that 
cannot be settled in other ways fail within the jurisdiction of this board which 
^^shall finally determine the dispute” in any manner determined by its rules. 
Before WLB was created, a conference of representatives of labor and industry 
had agreed that ^ffor the duration of the war there shall be no strikes or lock- 
outs.” 
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The training and retraining of personnel for wartime purposes are being car- 
ried on by several national authorities, while others aid the state and local 
governments in this work. For the combat forces the Army and the Navy 
provide their own training. This is now on a tremendous scale. Under the 
Federal Security Agency the NYA (National Youth Administration) is train- 
ing tens of thousands in industrial pursuits; the CCC (Civilian Conservation 
Corps) is doing likewise in automotive mechanics, road and kridge construc- 
tion, signal communications, cooking and baking, and other needed occupations, 
while the Office of Education conducts an extensive program of guiding and 
assisting state and local governments, colleges, technical schools, and universi- 
ties in training for defense industries. 

Since the foregoing items by no means cover all the activities of the national 
government in finding, recruiting, and training manpower for war purposes, it 
follows that present arrangements are far from systematic. When acute short- 
ages of labor begin to develop in major portions of the war program, a more 
unified control over manpower will become unavoidable. 

Money. In contrast to the profusion of organizations providing for war- 
time manpower, the agencies that procure the money needed are few, fairly 
well integrated, and of long standing. The Bureau of the Budget makes the 
general estimates of needs for the President and Congress, and Congress passes 
the appropriations, i.e., authorizations to spend. Then Congress must also 
enact the laws needed to raise the money by taxes and borrowing. These 
things being done, the Treasury Department collects the taxes, and borrows 
money by the sale of Defense Bonds and Stamps as well as by other methods. 
At this point the Post Office Department and the Federal Reserve System with 
all its member banks step in to do their parts. 

Appropriations are necessarily made in large lump sums. To make proper 
allocations of the funds where needed — for defense plant sites and buildings, 
reserves of strategic materials, housing of workers, contracts for production of 
war materials, and similar purposes — ^the Federal Loan Agency, the Treasury 
Department, the War Production Board, GEM, and other authorities make 
decisions within their proper spheres. Lend-lease allocations to the allied na- 
tions clear through the Division of Defense Aid Reports in OEM. The Federal 
Loan Agency through its subsidiary the Reconstruction Finance Corporation 
has created and assigned funds to a group of government-owned corporations 
(Rubber Reserve Company, Metals Reserve Company, and Defense Supplies 
Corporation) to acquire the necessary supplies of essential materials. WPB 
is the largest single allocater of funds for war production in the government, 
and it now has supervision over all the others. 

Production of War Materials. The most difficult problem of organiza- 
tion and stimulation up to now in the whole war program has been in the field 
of producing the necessary weapons and materials of war. The need has been 
and still is for airplanes, tanks, guns, ammunition, ships, and a host of other 
items in quantities and of a quality never before deemed possible. As late as 
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Marcli, 1940, very few persons had any adequate conception of what would 
be required. Then came the Nazi ^‘blitz^’ warfare from Norway all the way 
to France, bringing with it the frightful realization of what the present war 
means. Americans began to awaken to their danger, but the organization and 
the will for decisive action were still to be formed. 

The National Defense Act of 1916 provides for “an advisory commission'' 
of not over seven persons to serve under the Council of National Defense and 
to assist it in the “coordination of industries and resources for the national 
security and welfare." In May, 1940, an Advisory Commission to the Council 
of National Defense was created by Presidential order. Its seven members 
were each to handle one of the following subjects: industrial production, in- 
dustrial materials, employment, farm products, price stabilization, transporta- 
tion, and consumer protection. Production did not increase with sufficient 
rapidity. There seemed to be too little unity and too little power and drive 
in this organization to get things done. Then followed one executive order 
after another, making changes in the organization. OPM (Office of Production 
Management) emerged, and so did SPAB (Supply Priorities and Allocations 
Board, headed by the Vice-President) while the Advisory Commission disin- 
tegrated piecemeal and presently disappeared. Each reorganization moved a 
little closer to one-man control of wartime industrial production. Finally, fol- 
lowing the Japanese attack and the declarations of war came the Presidential 
order of January 16, 1942, creating the War Production Board and abolishing 
SPAB. 

WPB is a body of nine members including the Secretaries of War and of 
Navy, the FederahLoan Administrator, the former Director General and the 
Associate Director General of OPM, the head of the Office of Price Adminis- 
tration (OPA), the chairman of the Board of Economic Warfare, ^‘the Special 
Assistant to the President supervising the defense aid [Lend-lease] program," 
and a chairman appointed by the President. This body is attached to OEM 
and is probably its most important division. 

Although WPB has the outward form of a board, in reality it is the chair- 
man who exercises its very far-reaching powers. The other members are there 
simply for advice and assistance. The chairman exercises “general direction 
over the war procurement and production program" and he has power to issue 
orders (“directives") to any department or other agency of the government 
with respect to war procurement or production. He reports directly and only 
to the President. OPM is placed under his control, and the Army and Navy 
Munitions Board must report to the President through him. Furthermore “his 
decisions shall be final." 

Assisting WPB and its chairman are many old and new agencies of govern- 
ment. The corporations for procuring strategic materials have been men- 
tioned. Another such is the Defense Plant Corporation under RFC to acquire 
needed sites, buildings, and machinery for war production. The increase of 
agricultural production to meet the needs of the allied democracies is the fimc- 
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tion of the Department of Agriculture. Shipbuilding falls mainly to the United 
States Maritime Commission. The Interior Department is responsible for sev- 
eral things including the provision of an adequate supply of petroleum and 
petroleum products. The Department of Commerce has a number of war- 
related functions; the Federal Works Agency is responsible for many defense 
works projects; the Federal Power Commission is charged to do what it can to 
increase power production for defense needs; while TVA is obligated to in- 
crease power production at its dams and to produce war-needed chemicals. 
Under OEM there is an Office of Scientific Research and Development that is 
employed on a number of defense research problems, while a separate National 
Inventors Council is to advise as to the value of new inventions designed for 
war uses. 

These few paragraphs on war production should be read as merely a sam- 
pling of important organizations and functions. There is a great range of 
government activities and organizations connected with the stimulation of war 
production and the development of needed materials that cannot be mentioned 
here. It was the lack of a single responsible organization in this field of action 
that led to some of the early disappointments in the production of war ma- 
terials. The public opinion that forced a concentration of authority in this 
field may yet have to do the same with respect to manpower. 

Collaboration with Allied Democracies. Money, manpower, and ma- 
terials needed by the allied democlacies to win the war must be pooled and 
sent to the places where most urgently required. Now that nearly all the 
American republics, the U.S.S.R., the British Empire, China, the Netherlands 
East Indies, and the several governments in exile are united in a common cause, 
the agencies concerned are both international and national. 

The Division of Defense Aid Reports was set up in May, 1941, as a unit 
in OEM to assist in administering the Lend-lease Act of March ii, 1941. 
Under this act Congress authorized the administration to make defense goods 
available to the nations engaged in defense against dictatorial aggressors. In 
July, 1941, the Office of Coordinator of Inter-American Affairs was Set up in 
OEM to promote stronger friendly relations with the American republics to 
the south. The Economic Warfare Board, consisting of the Vice-President as 
chairman and seven departments heads, is responsible for establishing a uni- 
form policy in the handling of imports and exports so as to aid the friends of 
the democracies and prevent their enemies from getting any benefits from 
American funds or trade. At all times, of course, the Department of State has 
a number of functions connected with national defense. 

When the fall of France made a German invasion of the Americas a possi- 
bility, the United States and Canada for the first time in history set up a com- 
mon defense agency — ^the Permanent Joint Board on Defense created in Au- 
gust, 1940. Its members are army and navy officers of the two countries. 
Agreements were reached, also, for collaboration with the republics ?o the 
south. Since the United States has entered the war as a full participant, a 
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joint board has been set up also with the British Empire as a whole, and other 
such international agencies are in the making. 

Transportation. In the First World War the transportation situation be- 
came so bad that the government was compelled to take over and operate the 
railroads. The problem of getting goods and men to their destinations is going 
to be acute again in this war when production and training programs reach 
their maximums. By the Transportation Act of 1940 the nation moved a little 
nearer to a unified transportation system. This act placed inland and coastal 
waterways alongside of railroads and motor carriers under the supervision of 
ICC. In the same year the Advisory Commission of the CND set up a Trans- 
portation Division under a commissioner who was to coordinate all t3rpes of 
transportation facilities for defense purposes. This division was later placed 
under OEM. After Pearl Harbor the President appointed a Director of De- 
fense Transportation in OEM with enlarged powers for the same general pur- 
poses. 

Communications. Like transportation, communications present the prob- 
lem of coordination for maximum service in wartime. The facilities may be, 
in a general way and in times of peace, adequate to meet all reasonable de- 
mands, but wartime brings unusual conditions. In September, 1940, the 
President created a Defense Communications Board to plan the coordination 
of telephone, telegraph, cable, radio, and other services for national defense. 
The Post Office was left out of the list of agencies to be considered, but Army 
and Navy communications officers were placed on the board, along with repre- 
sentatives of the State and Treasury Departments and a chairman from FCC. 
An effective solution for wartime integration of services in this field has not 
yet been announced. 

Home Defense and Civilian Welfare. When whole nations rather than 
just professional armies are at war there is a ^^home front^’ as well as a military 
front to protect. Behind the armies, navies, and air forces that are sent to 
distant battle zones must stand a united nation producing and delivering 
needed supplies and confident throughout of victory. The problems on this 
home front are many and varied. 

I. Invasion is always a possibility, while bombing raids are likely to occur 
even in countries remote from the enemy. Home defense units are needed to 
replace the National Guard units that have been withdrawn and to cooperate 
with more fully trained regular forces. Against air raid attacks there is need 
for air raid wardens and defense units, and a variety of aids and services for 
those who have suffered from the attacks. 

Primarily to take care of these contingencies the Office of Civilian Defense 
(OCD) was made one of the principal units of OEM early in 1941 (succeeding 
the Division of State and Local Cooperation of the Advisory Commission to 
the Council of National Defense), Under OCD the country has been divided 
into nine Civilian Defense Areas, and in each state have been established not 
only a state council of defense under the governor but also various city and 
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county defense councils. Several million persons have already been recruited 
for voluntary work, and many local defense activities have been started; All 
told, however, the public is not satisfied with the progress that has been made. 
Congress has become keenly critical of certain OCD policies and expenditures 
and a change in organization and activities is already under way. 

2. Closely related is the function of protection against alien enemies, spies, 
and saboteurs. This is primarily a function of law enforcement, and the ordi- 
nary police authorities with some enlargement are probably adequate to the 
task. At the national level the FBI in the Department of Justice has been 
most active and successful in the rounding-up of spies and in the prevention 
of sabotage. State and local police forces are generally aware of their duty 
to cooperate with the national authorities, and some states (e.g., New York 
and Virginia) have worked out thorough plans for utilizing the available police 
forces to the greatest possible advantage. Important public buildings, power 
plants, bridges, and munitions plants are also, through local arrangements, 
being guarded day and night. 

The national registration of all aliens that took place in 1940 has already 
had a sobering effect on those small alien elements who might otherwise have 
been tempted to practice sabotage; and the supplementary registration of alien 
enemies now going on at the post offices will provide a further means of con- 
trol. The official attitude is that most aliens, even enemy aliens, are basically 
friendly to this country and its institutions. To hasten their Americanization 
the Immigration and Naturalization Service in the Department of Justice, with 
the aid of WPA, is now engaged in a nationwide effort at education for Ameri- 
can citizenship. 

In addition to FBI several other national agencies are busy trying to frus- 
trate the efforts of spies and illegal informers. FCC is engaged in tracking 
down unlicensed radio stations that might be used to aid the enemy, and the 
Post Office Department has a responsibility for censoring communications being 
sent abroad or received under suspicious circumstances. 

3. The maintenance of civilian morale is another important function of 
government in wartime. A people’s morale is at its best when the people are 
busy, contented, and confident of final victory. OCD has certain important 
duties in this connection. Operating in conjunction with the Office of Education 
it is stimulating a variety of informationat and service activities through the 
public schools, colleges, universities, local governments, and numerous citizen 
groups. State and local defense councils are cooperating in these efforts, and 
Civilian Defense Volunteer Offices have been set up already in many cities. 
One objective is to give everyone who wishes it something useful and important 
to do in connection with defense or some related community service. Sound 
information about the American war effort, and the opportunity to exercise 
democratic rights in the frank discussion of the nation’s war policies, are also 
being stressed as means of promoting better morale. 

But this is not all that is needed. It is essential that living conditions be 
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kept healthful and otherwise desirable, that there be remunerative work for 
those who desire it, a reasonable supply of acceptable goods available for pur- 
chase, and a regulation of prices to prevent profiteering, excessive increases in 
living costs, and such an amount of inflation as will destroy the value of sav- 
ings and insurance. Nutrition, health, welfare, and educational needs must 
be met. The government must so conduct itself as to give reasonable assur- 
ance that human liberties are being protected to the utmost and that democratic 
rights and procedures will prevail during the war and afterwards. These are 
high requirements, but they are needed to maintain the highest civilian morale 
in wartime, and they can in fact be met. 

For the control of prices there is in OEM the Office of Price Administration 
(OPA) with its related services for consumer protection. The purpose of this 
office is not solely the maintenance of civilian morale. Far from it. If prices 
were to get far above their pre-war standard, the government itself would have 
to pay much more for goods and services, more money would have to come 
out of the taxpayers, the debt would go higher, and the dangers of serious 
inflation would be greatly increased. Price control is one of the most impor- 
tant aspects of all war administration. Congress has recognized this in the 
passage of the Price Control Act of January 30, 1942, under which the director 
of OPA can exercise stringent price controls and rationing can be resorted to 
where needed to ensure adequate supplies for all. As to farm prices the di- 
rector of OPA and the Secretary of Agriculture must agree as to a reasonable 
ceiling, but they have already declared their agreement in principle. 

The Public Health Service in the Federal Security Agency is closely watch- 
ing public health during the war while other divisions in that agency are alert 
to protect the social insurance programs already in effect. In some cases it 
may be necessary to increase insurance benefits during the war. Since the 
soldiers and sailors come from every community and from almost every family, 
it is urgent also that provisions be made in advance for their welfare. The 
Soldiers and Sailors Relief Act of 1940, the National Service Life Insurance 
Act of 1940, and other similar laws give assurance that the men in military 
service and their dependents are not being neglected. 

Public Information. Freedom of speech and press and the right to dis- 
cuss frankly all public policies are essential to the maintenance of genmne 
popular government. Like other rights they cannot be exercised to the very 
last degree in time of war. To keep the enemy from getting valuable informa- 
tion, it is necessary to maintain secrecy as to military plans, the disposition of 
troops and munitions, and the location of essential industries, for example. 
Even weather reports can be of help to the enemy if given with sufficient de- 
tail. Consequently all governments impose some censorship on the news in 
wartime. For the United States the Office of Censorship was created by the 
President on December 19, 1941. It is headed by a Director whose duty has 
been to formulate and administer a code of wartime practices for withholding 
from publication ^^certain dasses of information which might be of aid to the 


THE WAR EFFORT 891 

enemy/’ The code applies to published matter generally and to newspapers 
and magazines specifically. 

Censorship, by holding back some news, naturally gives people a wrong or 
partial view of the world. When supplemented by propaganda, or the positive 
giving out of views and “news” that the government wants the people to be- 
lieve, it can be a very potent instrument for forming the thoughts of an entire 
nation. This is what has happened in several European countries in recent 
decades. In the American approach to this problem there is no “ministry of 
propaganda,” or anything closely resembling it. The Office of Facts and Fig- 
ures (OFF) is a recently created agency that is to study trends of thought in 
the United States and report them to the President, and is also to serve as the 
agency through which releases of public information concerning “the letting 
of procurement contracts and similar matters” will pass. The director of OFF 
published in January, 1942, a statement indicating that the aim in controlling 
such releases is to prevent giving useful information to the enemy while giving 
all possible news to the American people. Meanwhile Congress goes on freely 
discussing everything, the newspapers do much the same thing, and there is no 
censorship on private speech or publication. 

Planning for Post-War Progress. The American nation refused to plan 
or to prepare adequately for war and then found itself plunged into the most 
serious war in history. In the light of this experience, would it not be well to 
plan for the post-war era even while the war is still raging? On this point the 
national decision has been made. Important public agencies and not a few 
private ones are already engaged in trying to forecast the future and its prob- 
lems, and to outline the steps that will need to be taken to ensure American 
prosperity and security. 

In this case also there is a profusion of agencies concerned. Perhaps at the 
beginning it is well that it should be so, since no one has access to all the in- 
formation needed, nor has any agency a sufficient staff to deal with all phases 
of the subject. Within the field of its own competence each must ask itself a 
series of questions. What undesirable things are likely to happen in the post- 
war years? If any of these things do happen, what should we be prepared to 
do in each case? The general goal, the maintenance of American standards 
of living and freedom, is generally accepted, but the planning is wholly de- 
pendent upon foreseeing the conditions that are likely to prevail when action 
is needed. 

The office of Coordinator of Information (COI) was set-up in July, 1941. 
It is concentrating upon the study of problems that will have to be faced in 
making a satisfactory peace treaty. The State Department and other agencies 
are also studying various phases of this question. For example, in the Depart- 
ment of Commerce the Bureau of Foreign and Domestic Commerce is dealing 
with the problem of post-war international trade. Fiscal and industrial prob- 
lems on the home front are under investigation by the Treasury Department 
and the Federal Reserve Board, among others. The Federal Works Agency is 
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engaged in listing and classifying potential public works projects, and tbe 
National Resources Planning Board is investigating, among other things, the 
feasibility of large-scale urban redevelopment after the war. Indeed every 
important national agency within its own sphere has some such planning work 
in progress. 

Before long it will be important to begin to pool and integrate the planning 
work thus begun. This is one of the functions of the NRPB and its leadership 
is necessary. At the same time all major departments and agencies have con- 
tributions to make to over-all planning. For this reason a temporary council 
on planning for post-war progress, representative of all major agencies and 
capable of coordinating and harmonizing their plans, may be needed as a sup- 
plement to NRPB. 

Conclusion. Experience up to now clearly reveals that in wartime there 
cannot be government as usual any more than there can be business as usual 
or education as usual. Every power and every resource must be geared to the 
war machine and made to function at its greatest possible speed and efficiency. 
Overlapping of functions, conflicts in policy, and confusion of methods cannot 
be tolerated. The war machine must deliver its full rated horsepower. In the 
field of production management this goal seems to be within reach as a result 
of one-man responsibility. Similar reorganization may soon be achieved for 
other functions. 
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SUGGESTED READINGS AND REFERENCES 

An adequate textbook, properly used, serves as a guide through the major 
parts of the American system of government, but it cannot supply that depth 
and richness of knowledge that are desirable for the teacher, the graduate 
student, or the future leader of American public life. The student who aspires 
to be . any of these, or who wishes for other reasons to be thoroughly versed 
in American government, will profit by becoming well acquainted with the fol- 
lowing materials. 

Classic Treatises. First should be mentioned certain classic works by 
individual writers on the American system of government While opinions 
will differ as to the importance of different works, most authorities would be 
inclined to include the following: 

1. Alexander Hamilton, John Jay, and James Madison, The Federalist, a 
collection of papers written for the newspapers in support of the adop- 
tion of the Constitution of the United States, 1787-88. Various editions. 

2. Alexis de Tocqueville, Democracy in America, 2 vols., 1835-40. Trans- 
lated by H. Reeve, New York, 1898. The work of a distinguished 
Frenchman, describing American government as it was a century ago. 

3. James Bryce, The American Commonwealth, ed, 1888, usually 2 
vols., a most informing work by an outstanding English liberal. 

4. Woodrow Wilson, Congressional Government , b. path-breaking book by a 
man who was destined to become President in 1913. Boston, 1885. 

5. Charles A. Beard, American Government and Politics, first ed., New York, 
1910, a volume that introduced elements of an economic interpretation of 
American government and had great influence on all subsequent writers. 

6. F. A. Ogg and P. 0. Ray, Introduction to American Government, first 
ed., New York, 1922; 8th ed., D. Appleton-Century Co., 1945; the most 
complete statement of the facts about American government in the ortho- 
dox arrangement. 

7. H. L. McBain, The Living Constitution, New York, The Macmillan Co., 
1927, a concise, hard-headed analysis of some features of the national 
Constitution and government. 

Books o£ Readings. Valuable for reading supplementary to the text are 
the following recent collections of readings and documents: 

I. John M. Mathews and Clarence A. Documents and Readings in 

American Government, National and St 0 e, rev. ed., New York, The 
Macmillan Co., 1940. Primarily documentary. 
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2. Robert S. Rankiu, Readings in American Government^ New York, D. 
Appleton-Century Co., 1939. Some documents, together with many 
articles by leading authorities. 

3. A. N. Christensen and E. M. Kirkpatrick, The People, Politics, and the 
Politician: Readings in American Government, New York, Henry Holt 
and Co., 1941. Consists entirely of recent articles, arranged functionally. 

Newspapers and Periodicals. 

1. The New York Times, daily and Sunday, probably the best newspaper 
for developments in American Government. 

2. The American Political Science Review, bi-monthly, official publication 
of The American Political Science Association, the most useful periodical 
for national and state government, 

3. The Annals of the Amer. Acad, of Pol. and Social Science, bi-monthly, 
each number devoted to one leading public question. 

4. Public Administration Review, 1940-, quarterly, official journal of Amer. 
Soc. for Public Administration. 

5. The Journal of Politics, 1939-, quarterly, publication of Southern Pol. 
Sci. Assn. 

6. National Municipal Review, monthly, dedicated to reform in local gov- 
ernment and administration. 

7. Public Management, monthly, journal of the International City Managers’ 
Association. 

Constitutional History and Law. From this very rich field only a small 
number of items can be listed here. 

A. NATIONAL 

1. James Madison, The Debates in the Federal Convention of 1787, etc. 
Various editions of which the best is perhaps in Max Farrand (ed.), 
The Records of the Federal Convention of 1787, 4 vols., New Haven, 
Yale Univ. Press, 1938. 

2. Jonathan Elliot (ed.), The Debates in the Several State Conventions on 
the Adoption of the Federal Constitution, etc,, orig. ed., 5 vols., PHla., 
1888; reprinted in 2 vols., 1941, J. B. Lippincott Co., Philadelphia, etc. 

3. Andrew C. McLmghlin, A Constitutional History of the United States, 
New York, D. Appleton-Century Co., 1935. The best one-volume 
account. 

4. Homer G. Hockett, The Constitutional History of the United States, 
1776-1826, and 1826-1876, 2 vols.. New York, The Macmillan Co., 1939. 

5. Henry S. Commager {e&f) , Documents of American History, New York, 
F. S. Crofts & Co., 1934. An excellent collection. 

6. Robert E. Cushman, Leading Constitutional Decisions, 7th ed., New 
York, F. S. Crofts Co., 1940. The best short case book. 
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7. Oliver P. Field, A Selection of Cases and Authorities on Constitutional 

Lam, Chicago, Callahan & Co., ist ed., 1930; 2nd ed., 1936. A longer 

case book, especially useful for students of government. 

8. Carl B. Swisher, American Constitutional Development, Boston, 1943. 

B. STATE 

1. F. N, Thorpe, The Federal and State Constitutions, etc., 7 vols., 1909. 
This collection includes all state constitutions from 1776 to about 1907- 

2. New York State Constitutional Convention Committee, Constitutions of 
the States and United States, Albany, 1938. The latest complete collec- 
tion of state constitutions. 

3. Constitutional convention debates, various states. 

Current Official Publications. 

1. Legislative, (a) National: The Congressional Record (daily throughout 
sessions); Statutes at Large (after each session); The Code of Laws of 
the United States of America (official compilation), (b) State: Legisla- 
tive journals; session laws; compiled or revised statutes (various titles), 
(c) Local: City council proceedings, county board proceedings, etc. Char- 
ters and ordinances. 

2. Judicial, (a) National: Reports of U. S. Supreme Court, Federal Circuit 
Courts of Appeal, District Courts, special courts, (b) State: Reports of 
Supreme Court (each state), Court of Appeals (a few states) and a few 
others. 

3. Executive and Administrative. All levels of government: Budgets, civil 
service rules, administrative rules and regulations, and annual or bi- 
ennial reports of departments and other agencies. The Federal Register 
includes proclamations, official notices, new rules and regulations, orders, 
and similar documents of the national government. 

Bibliographies. 

1. Laverne Burchfield {t 6 ..), Studenfs Guide to Materials in Political Science, 
New York, Henry Holt & Co., 1935. The most convenient short guide to 
materials on American government in general. 

2. Laurence F. Schmeckebier, Government Publications and Their Use, 
Washington, The Brookings Institution, first ed,, 1936; 2nd ed., 1939. 

3. American Political Science Review, bibliographies in each number entitled 
‘‘Recent Publications of Political Interest” and “Government Publica- 
tions.” 

Dictionary. 

Edward C. Smith and Arnold J, Zurcher, A Dictionary of American Politics, 
New York, 1944. Very useful. 
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THE CONSTITUTION OF THE UNITED STATES OF AMERICA^ 

We the People of the United States, in Order to form a more perfect Union, 
establish Justice, insure domestic Tranquility, provide for the common de- 
fence, promote the general Welfare, and secure the Blessings of Liberty to 
ourselves and our Posterity, do ordain and establish this Constitution for 
the United States of America. 

ARTICLE I. 

Section i. All legislative Powers herein granted shall be vested in a Con- 
gress of the United States, which shall consist of a Senate and House of Repre- 
sentatives. 

Section 2. The House of Representatives shall be composed of Members 
chosen every second Year by the People of the several States, and the Electors 
in each State shall have the Qualifications requisite for Electors of the most 
numerous Branch of the State Legislature. 

No Person shall be a Representative who shall not have attained to the Age 
of twenty-five Years, and been seven Years a Citizen of the United States, and 
who shall not, when elected, be an Inhabitant of that State in which he shall 
be chosen, 

[Representatives and direct Taxes shall be apportioned among the several 
States which may be included within this Union, according to their respective 
Numbers, which shall be determined by adding to the whole Number of free 
Persons, including those bound to Service for a Term of Years, and excluding 
Indians not taxed, three fifths of all other Persons.] The actual Enumeration 
shall be made within three Years after the first Meeting of the Congress of 
the United States, and within every subsequent Term of ten Years, in such 
Manner as they shall by Law direct. The Number of Representatives shall not 
exceed one for every thirty Thousand, but each State shall have at Least one 
Representative; and until such enumeration shall be made, the State of New 
Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island 
and Providence Plantations one, Connecticut five, New-York six, New Jersey 
four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Caro- 
lina five, South Carolina five, and Georgia three. 

^This version of the Constitution is that published by the Office of Education^ 
United States Department of the Interior, in 1935. It follows the original document 
closely in matters of spelling and capitalization, whereas our practice throughout this 
book has been to follow more modern rules in both capitalization and spelling, 
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When vacancies happen in the Representation from any State, the Executive 
Authority thereof shall issue Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse their Spealcer and other Officers; 
and shall have the sole Power of Impeachment. 

Section 3. The Senate of the United States shall be composed of two 
Senators from each State, chosen by the Legislature thereof, for six Years; and 
each Senator shall have one Vote. 

Immediately after they shall be assembled in Consequence of the first Elec- 
tion, they shall be divided as equally as may be into three Classes. The Seats 
of the Senators of the first Class shall be vacated at the Expiration of the second 
Year, of the second Class at the Expiration of the fourth Year, and of the third 
Class at the Expiration of the sixth Year, so that one-third may be chosen 
every second Year; and if Vacancies happen by Resignation, or otherwise, dur- 
ing the Recess of the Legislature of any State, the Executive thereof may make 
temporary Appointments until the next Meeting of the Legislature, which shall 
then fill such Vacancies. 

No Person shall be a Senator who shall not have attained to the Age of thirty 
Years, and been nine Years a Citizen of the United States, and who shall not, 
when elected, be an Inhabitant of that State for which he shall be chosen. 

The Vice President of the United States shall be President of the Senate, but 
shall have no Vote, unless they be equally divided. 

The Senate shall chuse their other Officers, and also a President pro tempore, 
in the absence of the Vice President, or when he shall exercise the Office of Presi- 
dent of the United States. 

The Senate shall have the sole Power to try all Impeachments. When sitting 
for that Purpose, they shall be on Oath or Affirmation. When the President of 
the United States is tried, the Chief Justice shall preside: And no Person shall 
be convicted without the Concurrence of two thirds of the Members present. 

Judgment in Cases of Impeachment shall not extend further than to removal 
from Office, and disqualification to hold and enjoy any Office of honor. Trust 
or Profit under the United States: but the Party convicted shall nevertheless 
be liable and subject to Indictment, Trial, Judgment and Punishment, accord- 
ing to Law. 

Section 4. The Times, Places and Manner of holding Elections for Senators 
and Representatives, shall be prescribed in each State by the Legislature thereof ; 
but the Congress may at any time by Law make or alter such Regulations, 
excdpt as to the Places of Chusing Senators. 

The Congress shall assemble at least once in every Year, and such Meeting 
ghall be on the first Monday in December, unless they shall by Law appoint 

a different Day. ■ 

Section 5. Each House shall be the Judge of the Elections, Returns and 
Qualifications of its own Members, and a Majority of each shall constitute a 
Quorum to do Business; but a smaller Number may adjourn from day to day, 
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and may be authorized to compel the Attendance of absent Members, in such 
Manner, and under such Penalties as each House may provide. 

Each House may determine the Rules of its Proceedings, punish its Mem- 
bers for disorderly Behavior, and, with the Concurrence of two thirds, expel a 
Member. 

Each House shall keep a Journal of its Proceedings, and from time to time 
publish the same, excepting such Parts as may in their Judgment require 
Secrecy; and the Yeas and Nays of the Members of either House on any 
question shall, at the Desire of one fifth of those Present, be entered on the 
Journal 

Neither House, during the Session of Congress, shall, without the Consent 
of the other, adjourn for more than three days, nor to any other Place than 
that in which the two Houses shall be sitting. 

Section 6 . The Senators and Representatives shall receive a Compensation 
for their Services, to be ascertained by Law, and paid out of the Treasury of 
the United States. They shall in all Cases, except Treason, Felony and Breach 
of the Peace, be privileged from Arrest during their Attendance at the Session 
of their respective Houses, and in going to and returning from the same; and 
for any Speech or Debate in either House, they shall not be questioned in any 
other Place. 

No Senator or Representative shall, during the Time for which he was elected, 
be appointed to any civil Office under the Authority of the United States, which 
shall have been created, or the Emoluments whereof shall have been encreased 
during such time; and no Person holding any Office under the United States, 
shall be a Member of either House during bis Continuance in Office. 

Section 7, All Bills for raising Revenue shall originate in the House of 
Representatives; but the Senate may propose or concur with Amendments as 
on other Bills. 

Every Bill which shall have passed the House of Representatives and the 
Senate, shall, before it become a Law, be presented to the President of the 
United States; If he approve he shall sign it, but if not he shall return it, with 
his Objections to that House in which it shall have originated, who shall enter 
the Objections at large on their Journal, and proceed to reconsider it. If after 
such Reconsideration two thirds of that House shall agree to pass the Bill, it 
shall Be sent, together with the Objections, to the other House, by which it shall 
likewise be reconsidered, and if approved by two thirds of that House, it shall 
become a Law. But in all such Cases the Votes of both Houses shall be deter- 
mined by Yeas and Nays, and the Names of the Persons voting for and against 
the Bill shall be entered on the Journal of each House respectively. If any 
Bill shall not be returned by the President within ten Days (Sundays excepted) 
after it shall have been presented to him, the Same shall be a Law, in like 
Manner as if he had signed it, unless the Congress by their Adjournment prevent 
its Return, in which Case it shall not be a Law. 
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Every Order, Resolution, or Vote to which, the Concurrence of the Senate and 
House of Representatives may be necessary (except on a question of Adjourn- 
ment) shall be presented to the President of the United States; and before the 
Same shall take Effect, shall be approved by him, or being disapproved by him, 
shall be repassed by two thirds of the Senate and House of Representatives, 
according to the Rules and Limitations prescribed in the Case of a Bill. 

Section 8 . The Congress shall have Power To lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the common Defence 
and general Welfare of the United States; but all Duties, Imposts and Excises 
shall be uniform throughout the United States; 

To borrow money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the several States, 
and with the Indian Tribes; 

To establish an uniform Rule of Naturalization, and uniform Laws on the 
subject of Bankruptcies throughout the United States; 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the 
Standard of Weights and Measures; 

To provide for the Punishment of counterfeiting the Securities and current 
Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and useful Arts, by securing for limited 
Times to Authors and Inventors the exclusive Right to their respective Writings 
and Discoveries; 

To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies and Felonies committed on the high Seas, and 
Offenses against the Law of Nations; 

To declare War, grant Letters of Marque and Reprisal, and make Rules con- 
cerning Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Money to that Use 
shall be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval 
Forces; 

To provide for calling forth the Militia to execute the Laws of the Union, 
suppress Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining the Militia, and for 
governing such Part of them as may be employed in the Service of the United 
States, reserving to the States respectively, the Appointment of the Officers, 
and the Authority of training the Militia according to the discipline prescribed 
by Congress; 

To exercise exclusive Legislation in all Cases whatsoever, over such District 
(not exceeding ten Miles square) as may, by Cession of particular States, and 
the acceptance of Congress, become the Seat of the Government of the United 
States, and to exercise like Authority over all Places purchased by the Consent 
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of the Legislature of the State in which the Same shall be, for the Erection 
of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings; — ^And 

To make all Laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers, and all other Powers vested by this Constitution 
in the Government of the United States, or in any Department or Officer thereof. 

Section 9. The Migration or Importation of such Persons as any of the 
States now existing shall think proper to admit, shall not be prohibited by the 
Congress prior to the Year one thousand eight hundred and eight, but a tax 
or duty may be imposed on such Importation, not exceeding ten dollars for each 
Person. 

The privilege of the Writ of Habeas Corpus shall not be suspended, unless 
when in Cases ®f Rebellion or Invasion the public Safety may require it. 

No Bill of Attainder or ex post facto Law shall be passed. 

No capitation, or other direct, Tax shall be laid unless in Proportion to the 
Census or Enumeration herein before directed to be taken. 

No Tax or Duty shall be laid on Articles exported from any State. 

No Preference shall be given by any Regulation of Commerce or Revenue 
to the Ports of one State over those of another: nor shall Vessels bound to, or 
from, one State, be obliged to enter, clear, or pay Duties in another. 

No Money shall be drawn from the Treasury, but in Consequence of Appro- 
priations made by Law; and a regular Statement and Account of the Receipts 
and Expenditures of all public Money shall be published from time to time. 

No Title of Nobility shall be granted by the United States: And no Person 
holding any Office of Profit or Trust under them, shaU, without the Consent 
of the Congress, accept of any present, Emolument, Office, or Title, of any kind 
whatever, from any King, Prince, or foreign State. 

Section 10. No State shall enter into any Treaty, Alliance, or Confedera- 
tion; grant Letters of Marque and Reprisal; coin Money; emit Bills of Credit; 
make any Thing but gold and silver Coin a Tender in Payment of Debts ; pass 
any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of 
Contracts, or grant any Title of Nobility. 

No State shall, without the Consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may be absolutely necessary for 
executing its inspection Laws: and the net Produce of all Duties and Imposts, 
laid by any State on Imports or Exports, shall be for the Use of the Treasury 
of the United States; and all such Laws shall be subject to the Revision and 
Control of the Congress. 

No State shall, without the Consent of Congress, lay any duty of Tonnage, 
keep Troops, or Ships of War in time of Peace, enter into any Agreement or 
Compact with another State, or with a foreign Power, or engage in War, unless 
actually invaded, or in such imminent Danger as will not admit of delay. 
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ARTICLE II. 

Section i. The executive Power shall be vested in a President of the United 
States of America, He shall hold his Office during the Term of four Years, 
and, together with the Vice-President, chosen for the same Term, be elected, 
as follows 

Each State shall appoint, in such Manner as the Legislature thereof may 
direct, a Number of Electors, equal to the whole Number of Senators and 
Representatives to which the State may be entitled in the Congress: but no 
Senator or Representative, or Person holding an Office of Trust or Profit under 
the United States, shall be appointed an Elector. 

[The Electors shall meet in their respective States, and vote by Ballot for 
two persons, of whom one at least shall not be an Inhabitant of the same State 
with themselves. And they shall make a List of all the Persons voted for, and 
of the Number of Votes for each; which List they shall sign and certify, and 
transmit sealed to the Seat of the Government of the United States, directed 
to the President of the Senate. The President of the Senate shall, in the Pres- 
ence of the Senate and House of Representatives, open all the Certificates, and 
the Votes shall then be counted. The Person having the greatest Number 
of Votes shall be the President, if such Number be a Majority of the whole 
Number of Electors appointed; and if there be more than one who have such 
Majority, and have an equal Number of Votes, then the House of Representa- 
tives shall immediately chuse by Ballot one of them for President; and if no 
Person have a Majority, then from the five highest on the List the said House- 
shall in like Manner chuse the President. But in chusing the President, the 
Votes shall be taken by States, the Representation from each State having one 
Vote; A quorum for this Purpose shall consist of a Member or Members from 
two-thirds of the States, and a Majority of all the States shall be necessary to 
a Choice. In every Case, after the Choice of the President, the Person having 
the greatest Number of Votes of the Electors shall be the Vice President. But 
if there should remain two or more who have equal Votes, the Senate shall chuse 
from them by Ballot the Vice-President.] 

The Congress may determine the Time of chusing the Electors, and the Day 
on which they shall give their Votes; which Day shall be the same throughout 
the United States. 

No person except a natural born Citizen, or a Citizen of the United States, 
at the time of the Adoption of this Constitution, shall be eligible to the Office 
of President; neither shall any Person be eligible to that Office who shall not 
have attained to the Age of thirty-five Years, and been fourteen Years a Resi- 
dent within the United States. 

In Case of the Removal of the President from Office, or of his Death, Resigna- 
tion, or Inability to discharge the Powers and Duties of the said Office, the same 
shall devolve on the Vice President, and the Congress may by Law provide for 
the Case of Removal, Death Resignation or Inability, both of the President 
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and Vice President, declaring what Officer shall then act as President, and such 
Officer shall act accordingly, until the Disability be removed, or a President 
shall be elected. 

The President shall, at stated Times, receive for his Services, a Compensa- 
tion, which shall neither be encreased nor diminished during the Period for 
which he shall have been elected, and he shall not receive within that Period 
any other Emolument from the United States, or any of them. 

Before he enter on the Execution of his Office, he shall take the following 
Oath or Affirmation: — do solemnly swear (or affirm) that I will faithfully 
execute the Office of President of the United States, and will to the best of my 
Ability, preserve, protect and defend the Constitution of the United States/^ 

Section 2. The President shall be Commander in Chief of the Army and 
Navy of the United States, and of the Militia of the several States, when called 
into the actual Service of the United States; he may require the Opinion in 
writing, of the principal Officer in each of the executive Departments, upon 
any subject relating to the Duties of their respective Offices, and he shall have 
Power to Grant Reprieves and Pardons for Offenses against the United States, 
except in Cases of Impeachment. 

He shall have Power, by and with the Advice and Consent of the Senate, 
to make Treaties, provided two-thirds of the Senators present concur; and he 
shall nominate, and by and with the Advice and Consent of the Senate, shall 
appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme 
Court, and all other Officers of the United States, whose Appointments are not 
herein otherwise provided for, and which shall be established by Law: but the 
Congress may by Law vest the Appointment of such inferior Officers, as they 
think proper, in the President alone, in the Courts of Law, or in the Heads of 
Departments. 

The President shall have Power to fill up all Vacancies that may happen dur- 
ing the Recess of the Senate, by granting Commissions which shall expire at the 
End of their next Session. 

Section 3. He shall from time to time give to the Congress Information 
of the State of the Union, and recommend to their Consideration such Measures 
as he shall judge necessary and expedient; he may, on extraordinary Occa- 
sions, convene both Houses, or either of them, and in Case of Disagreement 
between them, with Respect to the Time of Adjournment, he may adjourn them 
to such Time as he shall think proper; he shall receive Ambassadors and other 
public Ministers; he shall take Care that the Laws be faithfully executed, and 
shall Commission all the Officers of the United States. 

Section 4. The President, Vice President and all civil Officers of the United 
States, shall be removed from Office on Impeachment for, and Conviction of, 
Treason, Bribery, or other high Crimes and Misdemeanors. 
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ARTICLE HI. 

Section i. The judicial Power of the United States, shall be vested in one 
supreme Court, and in such inferior Courts as the Congress may from time to 
time ordain and establish. The Judges, both of the supreme and inferior Courts, 
shall hold their Offices during good Behaviour, and shall, at stated Times, 
receive for their Services a Compensation which shall not be diminished during 
their Continuance in Office. 

Section 2. The judicial Power shall extend to all Cases, in Law and Equity, 
arising under this Constitution, the Laws of the United States, and Treaties 
made, or which shall be made, under their Authority; — to all Cases affecting 
Ambassadors, other public Ministers and Consuls; — to all Cases of admiralty 
and maritime Jurisdiction; — to Controversies to which the United States shall 
be a Party; — ^to Controversies between two or more States; — ^between a State 
and Citizens of another State; — between Citizens of different States; — ^between 
Citizens of the same State claiming Lands under Grants of different States, 
and between a State, or the Citizens thereof, and foreign States, Citizens or 
Subjects. 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the supreme Court shall have original 
Jurisdiction. In all the other Cases before mentioned, the supreme Court shall 
have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, 
and under such Regulations as the Congress shall make. 

The trial of ^1 Crimes, except in Cases of Impeachment, shall be by Jury; 
and such Trial shall be held in the State where the said Crimes shall have been 
committed; but when not committed within any State, the Trial shall be at 
such Place or Places as the Congress may by Law have directed. 

Section 3 . Treason against the United States, shall consist only in levying 
War against them, or in adhering to their Enemies, giving them Aid and Com- 
fort, No Person shall be convicted of Treason unless on the Testimony of two 
Witnesses to the same overt Act, or on Confession in open Court. 

The Congress shall have power to declare the Punishment of Treason, but 
no Attainder of Treason shall work Corruption of Blood, or Forfeiture except 
during the Life of the Person attainted. 

ARTICLE IV. 

Section i. Full Faith and Credit shall be given in each State to the public 
Acts, Records, and judicial Proceedings of every other State. And the Congress 
may by general Laws prescribe the Manner in which such Acts, Records and 
Proceedings shall be proved, and the Effect thereof. 

Section 2. The Citizens of each State shall be entitled to all Privileges and 
Immunities of Citizens in the several States. 

A Person charged in any State with Treason, Felony, or other Crime, who 
shall flee from Justice, and be found in another State, shall on demand of the 
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executive Autliority of the State from which he fled, be delivered up, to be 
removed to the State having Jurisdiction of the Crime. 

No Person held to Service or Labour in one State, under the Laws thereof, 
escaping into another, shall, in Consequence of any Law or Regulation therein, 
be discharged from such Service or Labour, but shall be delivered up on Claim 
of the Party to whom such Service or Labour may be due. 

Section 3. New States may be admitted by the Congress into this Union; 
but no new State shall be formed or erected within the Jurisdiction of any 
other State; nor any State be formed by the Junction of two or more States, 
or parts of States, without the Consent of the Legislatures of the States con- 
cerned as well as of the Congress. 

The Congress shall have Power to dispose of and make all needful Rules 
and Regulations respecting the Territory or other Property belonging to the 
United States; and nothing in this Constitution shall be so construed as to 
Prejudice any Claims of the United States, or of any particular State. 

Section 4. The United States shall guarantee to every State in this Union 
a Republican Form of Government, and shall protect each of them against 
Invasion; and on Application of the Legislature, or of the Executive (when the 
Legislature cannot be convened) against domestic Violence. 

AETICEE V. 

The Congress, whenever two-thirds of both Houses shall deem it necessary, 
shall propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two-thirds of the several States, shall call a Convention for 
proposing Amendments, which, in either Case, shall be valid to all Intents and 
Purposes, as part of this Constitution, when ratified by the Legislatures of 
three-fourths of the several States, or by Conventions in three-fourths thereof, 
as the one or the other Mode of Ratification may be proposed by the Congress; 
Provided that no Amendment which may be made prior to the Year One thou- 
sand eight hundred and eight shall in any Manner affect the first and fourth 
Clauses in the Ninth Section of the first Article; and that no State, without 
its Consent, shall be deprived of its equal Suffrage in the Senate. 

ARTICLE VI. 

All Debts contracted and Engagements entered into, before the Adoption of 
this Constitution, shall be as valid against the United States under this Consti- 
tution, as under the Confederation. 

This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof ; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the supreme Law of the Land; 
and the Judges in every State shall be bound thereby, any Thing in the Consti- 
tution or Laws of any State to the Contrary notwithstanding. 

The Senators and Representatives before mentioned, and the Members of 
the several State Legislatures, and all executive and judicial Officers, both of 
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the United States and of the several States, shall be bound by Oath or Affirma- 
tion, to support this Constitution; but no religious Test shall ever be required 
as a Qualification to any Office or public Trust under the United States. 

ARTICLE VII. 

The Ratification of the Conventions of nine States shall be sufficient for the 
Establishment of this Constitution between the States so ratifying the Same. 
Done in Convention by the Unanimous Consent of the States present the 
Seventeenth Day of September in the Year of our Lord one thousand seven 
hundred and Eighty seven and of the Independence of the United States of 
America the Twelfth. In Witness whereof We have hereunto subscribed 
our Names. 

WASHINGTON 
Presidt and deputy from Virginia 
[Other signatures omitted.] 

Articles in Addition To, and Amendment Of, the Constitution of the 
United States of America, Proposed by Congress, and Ratified by the 
Legislatures of the Several States, Pursuant to the Fifth Article 
OF THE Original Constitution. 

[article i.] 

Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assemble, and to petition the Gov- 
ernment for a redress of grievances. 

[article II.] 

A well regulated Militia, being necessary to the security of a free State, the 
right of the people to keep and bear Arms, shall not be infringed. 

[article III.] 

No Soldier shall, in time of peace be quartered in any house, without the 

consent of the Owner, nor in time of war, but in a manner to be prescribed 

bylaw. . , 

[article iv.j 

The right of the people to be secure in their persons, houses, papers and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no* Warrants shall issue, but upon probable cause, supported by Oath or affirma- 
tion, and particularly describing the place to be searched, and the persons or 

things to be seized. _ > 

[article v.J 

No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a Grfnd Jury, except in cases arising 
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in the land or naval forees, or in the Militia, when in actual service in tim e 
of War or public danger; nor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private property be taken 
for public use, without just compensation. 

[article VI.] 

Ill all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed, which district shall have been previously ascertained 
by law, and to be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance of Counsel for Ms 
defence. 

[article vn.j 

In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a 
jury, shall be otherwise reexamined in any Court of the United States, than 
according to the rules of the common law, 

[article vin.] 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 

[article IX.] 

The enumeration in the Constitution, of certain rights, shall not be construed 
to deny or disparage others retained by the people. 

[article X.] 

The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people. 

[Amendments i-x, in force 1791.] 

ARTICLE XI. 

The Judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the United 
States by Citizens of another State, or by Citizens or Subjects of any Foreign 
State. [1798.] 

ARTICLE XII. 

The Electors shall meet in their respective states and vote by ballot for 
President and Vice-President, one of whom, at least, shall not be an inhabitant 
of the same state with themselves; they shall name in their ballots the person 
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voted for as President^ and in distinct ballots the person voted for as Vice- 
President, and they shall make distinct lists of ail persons voted for as Presi- 
dent, and of all persons voted for as Vice-President, and of the number of 
votes for each, which lists they shall sign and certify, and transmit sealed to 
the seat of the government of the United States, directed to the Pr^ident of 
the Senate;— The President of the Senate shall, in presence of the Senate and 
House of Representatives, open all the certificates and the votes shall then be 
counted; — ^The person having the greatest number of votes for President, shall 
be the President, if such number be a majority of the whole number of Electors 
appointed; and if no person have such majority, then from the persons having 
the highest numbers not exceeding three on the list of those voted for as Presi- 
dent, the House of Representatives shall choose immediately, by ballot, the 
President. But in choosing the President, the votes shall be taken by states, 
the representation from each state having one vote; a quorum for this purpose 
shall consist of a member or members from two-thirds of the states, and a 
majority of all the states shall be necessary to a choice. And if the House of 
Representatives shall not choose a President whenever the right of choice shall 
devolve upon them, before the fourth day of March next following, then the 
Vice-President shall act as President, as in the case of the death or other 
constitutional disability of the President. — The person having the greatest num- 
ber of votes as Vice-President, shall be the Vice-President, if such number be 
a majority of the whole number of Electors appointed, and if no person have 
a majority, then from the two highest numbers on the list, the Senate shall 
choose the Vice-President; a quorum for the purpose shall consist of two-thirds 
of the whole number of Senators, and a majority of the whole number shall 
be necessary to a choice. But no person constitutionally ineligible to the office 
of President shall be eligible to that of Vice-President of the United States. 
[1804.] 

ARTICLE xnr. 


Section i. Neither slavery nor involuntary servitude, except as a punish- 
ment for crime whereof the party shall have been duly convicted, shall exist 
within the United States, or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article by appropriate 
legislation. [1865.] 

ARTICLE XIV. 


Section i. All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citize of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the equal protection of 
the laws. 

Section 2. Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of persons 
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in each State, excludmg Indians not taxed* But when the right to vote at any 
election for the choice of electors for President and Vice-President of the 
United States, Representatives in Congress, the Executive and Judicial officers 
of a State, or the members of the Legislature thereof, is denied to any of the 
male inhabitants of such State, being twenty-one years of age, and citizens 
of the United States, or in any way abridged, except for participation in 
rebellion, or other crime, the basis of representation therein shall be reduced 
in the proportion which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one years of age in such State. 

Section 3. No person shall be a Senator or Representative in Congress, 
or elector of President and Vice-President, or hold any office, civil or military, 
under the United States, or under any State, who, having previously taken an 
oath, as a member of Congress, or as an officer of the United States, or as a 
member of any State legislature, or as an executive or judicial officer of any 
State, to support the Constitution of the United States, shall have engaged in 
insurrection or rebellion against the same, or given aid or comfort to the enemies 
thereof. But Congress may by a vote of two-thirds of each House, remove such 
disability. 

Section 4. The validity of the public debt of the United States, authorized 
by law, including debts incurred for payment of pensions and bounties for 
services in suppressing insurrection or rebeHion, shall not be questioned. But 
neither the United States nor any State shall assume or pay any debt or 
obligation incurred in aid of insurrection or rebellion against the United States, 
or any claim for the loss or emancipation of any slave; but all such debts, 
obligations and claims shall be held illegal and void. 

Section 5. The Congress shall have power to enforce, by appropriate legis- 
lation, the provisions of this article. [1868.] 

article XV. 

Section i. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, 
color, or previous condition of servitude^ — 

Section 2. The Congress shall have power to enforce this article by appro- 
priate legislation, [1870.] 

ARTICLE XVI. 

The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several States, and 
without regard to any census or enumeration. I1913.J 

ARTICLE XVIL 

The Senate of the United States shall be composed of two Senators from 
each State, elected by the people thereof, for six years; and each Senator shall 
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have one vote. The electors in each State shall have the qualifications requisite 
for electors of the most numerous branch of the State legislatures. 

When vacancies happen in the representation of any State in the Senate, 
the executive authority of such State shall issue writs of election to fill such 
vacancies: Provided, That the legislature of any State may empower the 
executive thereof to make temporary appointments until the people fill the 
vacancies by election as the legislature may direct. 

This amendment shall not be so construed as to affect the election or term 
of any Senator chosen before it becomes valid as part of the Constitution. 

[1913-] 

ARTICLE XVIII. 

[Section i. After one year from the ratification of this article the manufac- 
ture, sale, or transportation of intoxicating liquors within, the importation 
thereof into, or the exportation thereof from the United States and all terri- 
tory subject to the jurisdiction thereof for beverage purposes is hereby 
prohibited. 

Section 2. The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation. 

Section 3. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of the several States, 
as provided in the Constitution, within seven years from the date of the sub- 
mission hereof to the States by the Congress.] [1919.] 

ARTICLE XIX. 

The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of sex. 

Congress shall have power to enforce this article by appropriate legislation. 
[1920.] 

ARTICLE XX. 

Section i. The terms of the President and Vice President shall end at noon 
on the 20th day of January, and the terms of Senators and Representatives 
at noon on the 3d day of January, of the years in which such terms would 
have ended if this article had not been ratified; and the terms of their suc- 
cessors shall then begin. 

Section 2. The Congress shall assemble at least once in every year, and 
such meeting shall begin at noon on the 3d day of January, unless they shall 
by law appoint a different day. 

Section 3. If, at the time fixed for the beginning of the term of the 
President, the President elect shall have died, the Vice President elect shall 
become President. If a President shall not have been chosen before the time 
fixed for the beginning of his term, or if the President elect shall have failed 
to qualify, then the Vice President elect shall act as President until a President 
shall have qualified ; and the Congress may by law provide for the case wherein 
neither a President elect nor a Vice President elect shall have qualified, dedar- 
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mg who shall then act as President, or the manner in which one who is to act 
shall be selected, and such person shall act accordingly until a President or 
Vice President shall have qualified. 

Section 4. The Congress may by law provide for the case of the death of 
any of the persons from whom the House of Representatives may choose a 
President whenever the right of choice shall have devolved upon them, and 
for the case of the death of any of the persons from whom the Senate may 
choose a Vice President whenever the right of choice shall have devolved 
upon them. 

Section s* Sections i and 2 shall take effect on the 15th day of October 
following the ratification of this article. 

Section 6 . This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission. [1933.I 

AETICEE XXI. 

Section i. The eighteenth article of amendment to the Constitution of the 
United States is hereby repealed. 

Section 2. The transportation or importation into any State, Territory, 
or possession of the United States for delivery or use therein of intoxicating 
liquors, in violation of the laws thereof, is hereby prohibited. 

Section 3. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by conventions in the several States, as 
provided in the Constitution, within seven years from the date of the submis- 
sion hereof to the States by the Congress. [1933*] 
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Accounting, public, 702-4, 706-7 
Administrative control over local govern- 
ment, 232-5 

Administrative court, proposed, 541 
Administrative legislation, 538, 540-1. 

See also Ordinance-making power. 
Administrative organization, general, 522- 
5; national, 53 1-2; state, 532-3; iocal, 
533-5; departmentalization, 525-30 
Administrative powers and activities, 536- 
9; judicial controls over, 539-43; legis- 
lative controls over, 543-5; popular 
controls over, 545-7 
Admiralty, 580 
Advisory opinions, 154, 158-9 
Age qualification for voting, 313-4 
Agricultural Adjustment Administration, 
814-6 

Agricultural interests in politics, 325, 
809-10 

Agriculture and government, 808-20; 

credit facilities, 753-4, 816-7 
Agriculture, Department of, 739, 804-5, 
811-2,813-7 

Alaska, 254, 256, 621, 625-S 
Alien and Sedition Acts, 274-5 
Aliens, 249, 261-2; suffrage, 312-3; right 
to work, 830 

Amendments. See Constitution. 
American government, study of, bibliog- 
raphy, Appendix B 
Amnesty, 505-6 
Annapolis Convention, 45-6 
Anti-sedition acts, 275-6 
Anti-trust laws, 732-9, 836 
Appellate jurisdiction, 571, 572, 582-3, 

585 

Appointing power, President, 499"Soi ; 
governor, 509-10; mayor, 516; city 
manager, 520 

Apportionment, legislative, 426-30 
Appropriations, 463-4: 69^-762, 705-6 
Areas of government, 63-71 
Arms, right to bear, 277-8 
Army, 639-51^ 

Articles of Confederation, 36-40, 45-6 
Articles of War, 648 


Assessment of taxes, 689 
At-large election of legislators, 426, 436- 
40 

Attorney general, 665-6 
Australian ballot, 371, 382 
Aviation, 786-7 

Bail, right of, 287 

Ballots, 365-7, 371; length, 365-7; form, 
382.4, 405 

Bancroft, George, quoted, 53 
Banking, regulation of, 749-53 
Bankruptcy laws, 722-3, 759-60 
Basic laws of American government, 72- 
82; how modified, 78-82; adoption, re- 
vision, amendment, 84-109 
Beard, Charles A., quoted, 54 
Bicameralism, 412-7 
Bill-drafting, 485-7 

Sills, legislative, 462-3; procedure, 463- 
9; passage, 469-72; executive approval, 

472-5 

Bills of attainder, 283 
Bills of credit, 714-5 
Bills of rights, 35, 36, 5 2 ; contents ana- 
lyzed, 267-92 

Blackstone, William, on property, 322 
Blue sky laws, 756-7 
Board of Trade, British, 16-8 
Bonds. See Debts, public. 

Borrowing, public, 711-24 
Bosses, 372-3 
British constitution, 73 
Bryce, James, quoted, 481 
Budget and Accounting Act, 698-704 
Budgets, public, 517, 696-708 
Bureau of the Budget, 698-701. See also 
Budgets. 

Bus regulation, 781-2, 785-6 
Business regulation and promotion, 725- 
44; purposes of, 725*6; power to regu- 
late, 727-32; monopolies and trade re- 
straints, 732-40; weights and measures, 
740-1; patents and copyrights, 741-2; 
trade marks, 742-3. See also Com- 
merce. 
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Cabinet j national, ,504-5; states, 511 
Calendars, legislative, 467-S 
California, split session, 459 
Campaigns, political, 352, 387-S 
Canal Zone, 621, 628 
Candidates, See Nomination of candi- 
dates. 

Capitalism, 328-30 
Capitalist groups in politics, 326-7 
Caucus, originai, 374; legislative, 375, 
447-8; and convention, 375-7? 394 
Ceded areas, 634-5 
Census and reapportionment, 427-8 
Central-local relations, 16-22, 61, 101-7, 
1 1 1-2, 165-6, 203-20, 221-36 
Central purchasing, 708 
Chain stores, 738-9 
Charter colonies, 14 

Charters, municipal, 26, 75, 78; how 
changed, 101-7 

Checks and balances, 112, 127-31, 536, 
539-47. See also Separation of powers. 
Child labor amendment, 828; regulations, 
327-9 

Cities, 26, 62, 68; changing charters of, 
101-7; governmental organization, 181- 
S, 514-21, 533-5 ; chief executive, 514- 
21; police problems, 661-4. See also 
Local government, Local legislative 
bodies, etc. 

Citizens, duties and rights, 2-6, 199, 23:7, 
238, 267-92 

Citizenship, United States, 249-63; deh- 
nitions, 249-51; a constitutional right, 
250-2; history, 251; dual feature, 252- 
4; acquisition, 254-9; lc>ss, 259-60; 
women, 260-1; rights of, 268-9; requi- 
site to voting, 312-3; duties of, 291-2 
City manager, 186-8, 519-21 
City planning, 869-70, 875-6 
Civil Aeronautics Administration, 787 
Civil authority, supremacy of, 284-5 
Civil cases, procedure, 290-1, 591-4 
Civil draft, 197-8, 217 
Civil law, 579-80 

Civil rights, 267-92; how enforced, 294- 
308 

Civil service. See Public service per- 
sonnel. 

Civil service commissions, 552-6 
Classes and class struggle, 323-7 
Clayton Act, 735“7 
Closed party primaries, 378-9 


Closure of debate, 469-170 
Coinage. See Money. 

Colonies, government prior to 1776, 13- 
27, 1 13; classes, 14-5; powers, 15-6; 
central control, 16-21; federations, 20- 
i; political ideas, 21-4; local govern- 
ment, 24-6; independence movement, 
28-31 

Comity clause, 23S, 251-3 
Comity, interstate, 243-5 
Commander in chief. See President. 
Commerce, regulation of, 725-40; 'foreign, 
727; interstate, 679, 727-32; commerce 
defined, 723-30; regulation defined, 
732; monopolies and trade restraints, 
732-9 

Commission plan of city government, 
185-6, S16 

Commissions. See Regulatory commis- 
sions. 

Committee of the whole, 452, 468-9 
Committees, legislative, 448-52, 454; dis- 
charge, 464-5, 470; investigative, 478- 
81 

Committees of Correspondence, 28 
Common law, in colonies, 22; in regula- 
tion of busmess, 578; nature, 577-8 
Communications, 789-90 
Compacts, interstate, 240-2 
Competition, protection of, 732-9, 767 
Comptroller General, 503-4, 703-4 
Compulsive powers, 193-9, 200-1, 212-8 
Compulsory voting, 31S 
Concurrent resolutions, 473 
Condemnation of property, 195-6, 197 
Confederation, defined, 37 
Conference committees, 472 
Conflicting taxes, 692-3 
Congress, Continental, 29, 36-40, 41-3, 

529 

Congress, United States, creation of, 47- 
9; proposal of constitutional amend- 
ments, 88, 92-3; and separation of 
powers, 1 30-1; and President, 131-42, 
480, 506-7; private acts of, 299; elec- 
tion to, 368-9, 426-40; two houses, 412- 
7; members, 417-23, 627-8; contested 
elections, 419; terms and tenure, 419- 
21; privileges and immunities, 421-2; 
salaries and expenses, 422-4; appor- 
tionment and districts, 426-36; single 
district system, 430-6; vacancies, 440; 
rules, 442-4; organization, 442-52; 
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party organization, 447-8 ; committees, 
448-52 ; sessions, 45 7-62 ; procedure, 
462-75; non-iegislative functions, 477- 
81; investigations, 478-81; impeach- 
ments, 543-5; revenue bills, 684; ap- 
propriations, 697, 700-2. For other 
powers, see National government. 
Congressional campaign committees, 35S- 
9 

Conscription. See Military draft. 
Consent of governed, 24, 39-40 
Conservation of resources, 797-807 
Constables, 661 

Constituent power, 84, 88, 19 1 
Constitution, idea of, 23-4, 72-6 
Constitution, United States, formation of, 
44-58 ; nature and contents, 74-6; how 
changed, 78-82, 84-93; text of. Appen- 
dix C 

Constitutional conventions, 32-3, 35-6, 
46-52, 84-5, 88-9, 93-7; state, 93-101 
Constitutional government, 72 
Constitutional law, 147-8 
Constitutions, state, 31-6, 75-8; how 
changed, 78-82, 93-101 
Consuls, 617 
Contested elections, 419 
Continental Congress. See Congress, 
Continental. 

Contracts, obligation of, 280-1; right to 
make, 281, 822; governmental, 280, 
298, 301-2, 715-6 

Conventions. See Constitutional conven- 
tions, Nominating conventions. 

Convict labor, 830-1 
Copyrights, 741-2 
Coroners, 660-1 

Corporations and private property, 267-8, 
328-30; regulation of, 733-4, 7S6-7> 
774-6 

Corrupt practices, 387-8 
Council-manager plan of city government, 
186-8 

Counsel, right of, 289 
Counties, 25-6, 62, 67-8, 107, 176-8, 384, 
659-61, 665, 792-3. See also Local 
governments. 

County agricultural agents, 812-3 
County committees, party, 360 
County planning, 875 
Court of Claims, 298 
Courts. See Judiciary. 


Crimes, classes of, 594, 652; numbers, 

594, 652 

Criminal cases, procedure, 285-90, 594- 
8; indictment and information, 286-7; 
jury trial, 287-8; prosecution, 664-6; 
punishments, 666-8 
Criminal law, 579-80, 594, 654-6 
Criminals, interstate rendition, 239-46; 
citizenship, 260; procedure against, 
285-90, 656-68 
Cumberland Road, 779 
Cumulative voting, 437-8 
Currency. Money. 

Custom in constitutions, 74, 81-2 
Customs. See Import duties. 

Death penalty, 272, 666 
Debate, legislative, 469-70 
Debt, imprisonment for, 273 
Debts, public, 55-6, 711-24; amount, 711; 
nature, 71 1-2; power to incur, 713-9; 
borrowing methods, 719-21; repay- 
ment and defaults, 720-3 
Declarants, 261-2; as voters, 313 
Declaration of Independence, 29-31 
Declaration of war, 644 
Declaratory judgments, 159-60 
Defense. See National defense. 

Delegates to national conventions, 395- 
8; in Congress, 627-8 
Delegation of powers, 142, 608. See also 
Separation of powers. 

Democracy, defined, i, 113; theory of,- 
i-io, 117-25, 266, 426 
Democratic party, 347-505 395 -^ 
Democratic political process, 333-8 
Departments. See Administrative organ- 
ization, and particular departmental 
names. 

Dependencies. See Territories. 

DiHon, John F., quoted, 211-2 
Diplomats, 609, 617 
Direct primaries. See Primaries. 
Disallowance of laws, 18-20, 21 
District attorneys, 665-6 
District of Columbia, 252, 635-7 
Districts, legislative, 430-6 
Diversity of citizenship, 583-4 
Division of powers territorially, 203-20 
Divorce, interstate problems, 239 
Draft, civil and military, 197-8, 217 
Dual citizenship, 252 
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Due process clause, 267-8, 270, 679-80 
Duties of citizens, 2-6, 266-7, 291-2 

Economic basis of parties, 345-6 
Economic forces in politics, 320-31, 345- 
6 

Economic interpretation of Constitution, 
54-5 

Economic rights, 279-82 
Education and government, 856-8, 862- 
7 

Elections, popular, 364-7; legal control 
over, 367-70; procedures, 371-3; bal- 
loting, 382-4; administration, 3S4-7; 
corrupt and illegal practices, 387-8; 
Presidential electors, 390-409; execu- 
tive officers, 545-6 

Elective officers, 174-5, num’- 

bers, 364, 551 

Electorate, control over government, 112- 
3, 117-23, 174-5. Popular 

sovereignty, Suffrage. 

Eleventh Amendment, 297 
Emergency powers, 284-5 
Eminent domain, 195-6, 214 
Employees, public, dehned, 550; classified, 
551-2; recruitment, 554-61; rights, 
561-S 

Employers’ liability, 834-6 
Employment agencies, regulation of, 825- 
7 

Engrossed bills, 472 
Enrolled bills, 472 
Equality of men, 2, 30 
Equal protection of laws, 278-9 
Equity, 579, 593-4 
Espionage Act, 275-6 
Examinations, civil service, 557-60 
Executive, national, under Articles, 38 ; 
under Constitution, 47, 48; and sepa- 
ration of powers, 130-44; national, of- 
fice and powers, 495-507, 538; state, 
31-2, 508-14, 538; municipal, 514-21; 
delegations of power to, 535-9; popu- 
lar controls over, 545-7 ; legislative con- 
trols over, 543-5 ; judicial controls over, 
. 539-43* President, Governors, 

Mayor, City Manager, etc. 

Executive agreements, 614 
Executive civil service. 5 ^^ Public serv- 
ice personnel. 

Expatriation, 2 59-60 
Expenditures, public, 708-9 


Export tax, 674-6 
Ex post facto laws, 283 
External powers of government, 193-4, 
200-2, 212-3, 604-19, 623-4 
External affairs. See Foreign relations. 
Extradition, interstate, 239-40 

Farm Credit Administration, 753-5, 816 
Fascism, anti-democratic, 8-10, 265-6 
Federal aid, 226-7, 672-3, 793-4 
Federal Bureau of Investigation, 652 
Federal Communications Commission, 
789-90 

Federal convention, 46-57, 85, 151, 390-1, 

529, 569 

Federal Deposit Insurance Corporation, 
751-2 

Federal Emergency Relief Administration, 
846-7 

Federal Housing Administration, 755-6, 

S53 

Federal Loan Agency, 756 
Federal Register^ 541, n. 

Federal Reserve System, 750-1 
Federal Security Agency, 850 
Federal Trade Commission, 735-7 
Federalism, 16-22, 44-52, 61, 111-2, 165- 
6; present division of powers, 203-20; 
difficulties in, 221-4; national-state re- 
lations, 225-9; interstate relations, 237- 
45 

Federation, defined, 37 
Fifteenth Amendment, 311 
Filing of candidates, 374 
Finance, See Public finance. 

Floor leaders, 44S 
Foreign policy, 603, 614-5, 618-9 
Foreign relations, importance, 603; con- 
trol of, 603-15 
Foreign service, 610, 615-8 
Forest conservation, 799-800, 804 
Forms of government. See Governmen- 
tal organization. 

Fourteenth Amendment, and citizenship, 
250-2; due process, 267-8, 270; liberty, 
276-7; equality, 278-9; property, 267- 
8, 279-82 
Franchises, 767 
Franking privilege, 424 
Freedom, theory of, 1-6; from bodily re- 
straint, 272-3; of religion, 273-4; 
speech and press, 274-7; of assembly 
and petition, 277; of association, 333 
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Full faith and credit, 238-9 
Functions and powers of government, 
colonial, 15-6; defined, 192-4, 203-4, 
303-4; division of, territorially, 204- 
20 

Funding and refunding, 711-2 

“General welfare’’ clause, national, 215 
Gerrymandering, 433-4 
Gladstone, William E., quoted, 53 
Gold coinage, 745-8 

Government, defined, 60; units of, 61-71. 

See also Political authority. 
“Governmental functions” of local gov- 
ernments, 303-4 

Governmental organization, defined, iii; 
major issues, 111-3; first states, 113- 
5; first national, 115-6; democratic in- 
fluences on, 1 1 7-9, 1 2 1-3; separation 
of powers, 119-20, 126-44; position of 
courts, 141; local units, 173-88 
Governmental powers. See Powers of 
government. 

Governors, in colonies, 14-5, 21, 22; in 
first states, 36; changing position, 
119-20; and separation of powers, 142- 
4> 536*91 interstate rendition, 239- 

40, 512; messages, 462; veto power, 
143-4, 474-5; changing position, 508; 
qualifications, 508-9; nature of office, 
509; powers, 509-14; and militia, 642- 
44; m territories, 626-7 
Grand jury, 286-7, 595*6 
Grandfather clauses, 31 1-2 
Grants in aid. See Federal aid, State aid. 
Greenbacks, 714-5, 747 
Guam, €21, 628 

Habeas corpus, 284, 542, 640 
Hamilton, Alexander, quoted, 45, 207 
Hare system of proportional representa- 
tion, 438-9 

Hawaii, 254, 256, 621, 625-8 
Higher law idea, 22-3 
Highways. 5^^ Roads. 

Holding companies, 734, 774-6 

Holmes, 0. W., quoted, 168 

Home Owners’ Loan Corporation, 756, 

852-3 

Home rule, 71, 104-7 
Hours of labor, 831-3 . » 

House of Representatives, United States, 
48-9^ 415, 427-37, 444*6, 450, 544; 
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state, 415-7. See also Congress, Legis- 
latures. 

Housing, public, 851-4 
Hughes, C. E., quoted, 148 
Humanitarianism, 332 

Immigration, 200-1, 829-30 
Impeachment, 283, 543-5 
Implied powers, Congress, 206-9; Presi- 
dent, 498 

Import duties, 674-5 
Income tax, 675, 677-8, 691-2 
Incorporated places, 62, 68 
Independence, American achieved, 29-31 
Indictment and information, 595-6 
Indians, citizenship, 254, 256; national 
control of, 630-4 

Individual welfare as end of state, 2-6 
Individualism, defined, 327-8; and capi- 
talism, 328-30 
Industrial safety, 834 
Information, 287 
Initiative, constitutional, 98-9 
Initiative and referendum, 489-92 
Injunctions, 159, 295-6, 542; in labor dis- 
putes, 836-7 

Insurance companies, regulation of, 760- 
2 

Interest groups, 325-7 . 

Intergovernmental debts, 712 
Intergovernmental relations, 221-47. 
also Central-local relations. Federal- 
ism. 

Interior, Department of, 803-4 
Internal powers of government, 193-200, 
213-20 

International law, 579 
Interstate commerce. See Commerce. 
Interstate Commerce Commission, 782-6, 
788-9. See Commerce. 

Interstate conflicts of interests, 223-4; 
trade barriers, 223-4 

Interstate relations, 46, 223-4; full faith 
and credit, 238-9; rendition (extradi- 
tion), 239-40, 512; compacts, 240-2; 
uniform legislation, 242-3 ; reciprocity 
and retaliation, 243-4; comity and co- 
operation, 244-5 
Involuntary servitude, 272-3 

Jeflerson, Thomas, quoted, 206-7, 623 
Joint resolutions, 473 
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Judges, election, 171, 575-6; appointment, 
570-1, 573; tenure and salaries, 571 ■ 
Judicial councils, 600-1 
Judicial decisions, and constitutions, 79- 
81; influence of, 147-8, 412. See also 
Judicial review. 

Judicial procedure, 589; rules of, 2S3-S, 
5S9-91; in civil cases, 290-1, 591-4; 
criminal cases, 285-90, 594-8; criticisms 
of, 598-601 

Judicial review of administrative acts, 
539-43 

Judicial review of legislation, 79-Si, 113; 
origin of, 21, 23, 34, 14S-57; operation, 
157-62; results, 163-7; proposed re- 
forms, 168-71 

Judiciary, under tlie Articles, 38, 569; 
present position in government, 79-Si, 
130-1, 141-2, 146-71, 574-6; functions 
of, 146-50, 231; review of legislation, 
147-71; controls over executive, 131, 
539-43; history of, 569; organization, 
federal, 570-2; organization, state and 
local, 572-4; personnel, 574 - 7 ; Juris- 
diction, 577-87; procedure, 5S9-9S; re- 
form of, 598-601 

Jurisdiction of courts, 577 -^^; federal, 
581-5; state, 585-7 

Jury trial, criminal cases, 287-8, 597*"8; 

civil cases, 290-1, 592-3, 596-8 
/t4S sanguinis j 254 
Jus salif 254 

Justice, Department of, 656-7 
Justices of peace, 5S6-7, 593 

Labor, as property, 321-2; organizations 
in politics, 325-6; and government, 
784-5, 822-40; unions and strikes, 836- 
40 

Labor, Department of, 824-5 
Laissez fmre. See Individualism. 

Law, classes enforced in courts, 577-80, 
589; and equity, 579; civil and crimi- 
nal, 579-80. See also Laws. 

Law enforcement, 516-7, 652-4; laws in- 
volved, 654-6; agencies of arrest, 656- 
64; prosecution, 664-6; punishment, 
666-8 

Laws, basic, 72-82; relationships ofj 76- 
8; how changed, 78-82, 84-107 
Leadership, 12; party, 362-3 
Legal tender, 746 


Legislation, need of, 41 1; definitions and 
classes, 41 1-2; quantity and quality, 

4S3-7 

Legislative administration, 447, 477 
Legislative control over io^ca! government, 
230-2 

Legislative reference services, 4S5-7 
Legislatures, colonial^ 14-5, 28-9; in first 
states, 31-6; state , control over local 
government, 101-4; ratification of na- 
tional amendments, 88-90; proposal of 

state amendments, 97-8; position of, 
119-20, 142-4; houses, 4x2-7; mem- 
bership, 417-24, 456; election, 426-40; 
organization, 442-55; rules, 443-4 
committees, 44^-52; sessions, 457-62; 
procedure, 456-75; non-legislative func- 
tions, 477-81; investigations, 478-Si; 
“decline of” 4S1-3; over-legislation, 
483-4; quality of legislation, 485-7; 
lobbying, 487-9; control over executive, 
543-5. See also Congress, Local legis- 
lative bodies. Territories, 

Liability, governmental, 296-307 
Liberal-mechanical theory of state, 266 
Liberty, theory of, 1-6; under Constitu- 
tion, 272-9X; right of, how enforced, 
294-307. See also Freedom, Rights. 
Lieutenant Governor, 445 
Limited government, doctrine, 23, 72, 266. 

See also Bills of rights. 

Limited voting, 437-8 
Liquor, regulation of, 731 
Literacy tests for voting, 315-6 
Lobbying, 487-9 

Local government, in colonies, 24-6; in 
first states, 40; units of, 61-2, 67-71; 
basic laws, 75-8, 101-7; changing forms, 
122-3; present forms, 173-88; powers 
and functions, 193-202, 203-20, 271; 
relations to national government, 229; 
state control over, 101-7, 230-6; rela- 
tions among, 245-7; suability of, 301-2; 
tort liability of, 302-6; executives in, 
514-21; taxing power, 681-2; taxing 
officials, 688-91 ; budgets and accounts, 
706; expenditures, 708-9; debts, 71 1-2; 
power to borrow, 718-23; law enforce- 
ment, 659-64; roads, 790-3; public 
welfare functions, 841-3; health func- 
tions, 860-2; educational services, 863- 
'S'"' 
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Local legislation. See Special legisla- 
tion. 

Local legislative bodies, houses, 413; 
members, 417-8; salaries, 423; rules, 
520; organization and procedure, 452- 
5; power to remove executives, 545 
Local residence rules, 434-6, 557 
Locke, John, on separation of powers, 128 
Louisiana, acquisition, 623 

Madison, James, cited, 206-7 
Major parties. See Political parties. 
Mandamus, 159, 296, 542 
Manufacturing, regulation of, 729, 740 
Marine corps; 649 
Maritime law, 580 

Marshall, John, construction of national 
powers, 206-9 
Martial law, 643 
Marx, Karl, anti-democratic, 6-8 
Massachusetts constitution, 35-6 
Mayor, office, 514-5; powers, 515-9 
Mayor-council government of cities, 182- 

5 , 514-9 

Membership of political parties, 343-4 
Mercantilist ideas, 223 
Merit system, 549-65. See also Public 
service personnel. 

Metropolitan regions, 65 
Michels, Robert, quoted, 362 
Military authority, subordination of, 284- 
, 5 ■ • 

Military draft, 39, 197-8, 217, 645 
Military policy, 284-5, 645-51 
Militia, 512-3, 639-43 
Milk control laws, 765-6 
Minerals, conservation, 799 
Minimum wage laws, 832-4 
Mining, regulation of, 729, 740 
Minor parties, 344, 347 - 9 ? 354 
Misdemeanors, 598 
Mob and riot laws, 305-6 
Money, regulation of, 41, 55, 745-8 
Monopolies, 732-9 

Montesquieu, on separation of powers, 
128-9 

Multiple nationality, 262-3 
Municipal Bankruptcy Act, 722-3 
Municipal corporations, 302: dual capac- 
ity, 303 

Municipal courts, 175-6, 587 
Municipal government. See Cities, Local 
governments. 


Municipal home rule, 104-7 
Mussolini, Benito, quoted, 265-6 

National defense, 638-51, Appendix A 
National government, 45, 48-9; original 
form, 115-6; later changes, 121; sep- 
aration of powers, 126-42 ; powers and 
functions, 203-20; judicial construc- 
tion of powers, 204-11; exclusive 
powers, 210-1; relations to states, 221- 
8; relations to local units, 229; suits 
against, 235, 296-300; torts of, 298- 
300; control of, over elections, 367-70, 
387-8; executive organization, 496-507 ; 
administrative organization, 531-2; ju- 
dicial organization, 569-72; control of 
foreign relations,^ 603-15; control of 
territories, 623-5; control of Indians, 
630-4; control of ceded places, 634-5; 
control of District of Columbia, 635- 
7; war powers and defense, 638-51; law 
enforcement, 654-8; taxing power, 675- 
80; tax system, 682-3; tax collecting 
agencies, 685-7; appropriations, 696- 
7, 699-702; budget system, 698-703; 
expenditures, 708-9 ; public debt, 71 1 ; 
power to borrow, 713-6; regulation of 
business, 725-44; control of money, 
745-8; regulation of banking, 749“S3; 
lending policy, 753-6; regulation of se- 
curities, 756-8; bankruptcy laws, 722- 
3, 759-60; regulation of utilities, 775- 
6; aids to road building, 779, 790-4; 
railroad regulation, 780-6 ; bus and 
truck regulation, 785-6; aviation con- 
trol, 786-7 ; water transportation, 787- 
9 ; regulation of telephone and tele- 
graph, 789-90; post office, 790; public 
land policy, 797-801; power over re- 
sources, 801; conservation work, 803- 
6; agricultural policies, 810-9; labor 
legislation, 822-40; public welfare func- 
tionsj 845-54; public health work, 862; 
services to education, 857, 866; and 
public planning, 871-5. See also Con- 
gress, Judiciary, President, etc. 
National guard. See Militia. 

National Labor Relations Board, 838-40 
National party committees, 357 - 9 ? 4^4 
National party conventions, 357, 394- 
404; membership, 396; work, 399-404; 
committees, 357-9, 400-4 
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Kational Recovery Admimstration, 738, 
S38 

Hational Resources Planning Board, S73- 
4 

National-state relations, 221-8, 676 
Nationalism, 331 
Nationality, multiple, 262-3 
Nationals, defined, 249-50 
Natural resources, 797-807 
Naturalization, 255-9 
Nazism. See Fascism. 

Navy, Department of, 649 
“Necessary and proper’" clause, national, 
205-9 

Negligence. See Tort claims, 

Negro suffrage, 311-2, 317 
New England Confederation, 20 
New Jersey Plan, 48, 151 
Nineteenth Amendment, 31 1 
Nominating conventions, 3577 359 ? 376 - 7 ? 

381-2; national, 395-404 
Nomination of candidates, 351, 37^-S2; 

for Presidency, 395-404 
Non-compulsive powers, 199-202, 218-9 
Non-economic forces in politics, 330-^? 

346-7 

Non-partisan primaries, 380-1 
Non-voting, 318 

Northwest Ordinance, 42-3, 622-3 

Oath of office, nature, 227 
Obligation of contracts. See Contracts, 
Obstruction, legislative, 456 
Officers, public, cases of dual capacity, 
227-230; invasion of private rights by, 
294; liability of, 306, 543; defined, 
550; classified, 551-2; recruitment, 554- 
61; rights, 561-5 

Ogg, Frederic A., and P, 0 . Ray, quoted, 
141 

Old age assistance, 848-9 
Old age insurance, 848 
Open party primaries, 379-80 
Ordinance-making power, national, 505, 
538; state, sii-2, 538 
Ordinances, local, 412 
Organic theory of state, 265-6 
Organization. See Governmental organi- 
zation, Political parties. 

Original jurisdiction, 582, 583, 585-7 
Original package doctrine, 731 
Overhead administrative agencies, 524 
Over-legislation, 482-4 


Pacifists, naturalization, 258 
Panama. See Canal Zone. 

Paper money, 746-8 

Pardons, President, $05-6 ; governors, 512 
ParEament, British, 16-21, 73 
Parliamentary form of government, 126-7 
Parole, 667 

Parties. See Political parties. 

Patents, 741-2 

Patriotism, 331 

Patronage, Presidential, 136 

Paupers, as voters, 316 

Pay-as-you-go, 723 

Pena! power, 198-9, 217-8, 666-8 

Pension claims, 298 

People as source of political power. See 
Popular sovereignty. 

Personnel. See Public service personnel. 
Persons, defined and classified, 249-50, 
267-8 

Philippines, 621-2, 625; independence, 
629-30 

Planning. See Public planning. 

Plurality elections, 383-4, 405-6 
Pocket veto, 474 

Police, 652-6; national, 656-8; state, 658- 
9; rural, 659-61; urban, 66 1-4. See 
also Law enforcement. 

Police power, 196-7, 216-7 
Political authority, 320-1 
Political parties, 340-63; as economic 
forces, 325; definition, 340-2; member- 
ship, 343-4; bases of divisions, 344-7; 
major and minor, 347-50; functions, 
340-2, 350-4; platforms, 35^*2, 400-1; 
organization, 354-63; federal nature, 
355-6; formal and informal organiza- 
tion, 354-5, 357-63; interest in nomina- 
tions, 372-4; nominating systems, 374- 
7, 382, 394-404; legal regulation, 377-8 
PoHtical questions, 160 
Political rights, 253, 282 
Political science, II, 1 24-s 
Polls of opinion, 336-8 
Poor relief, 841-7 

Popular control. See Electorate, Popular 
sovereignty. 

Popular sovereignty, 30-1, 51, 57, 75-6, 
91, 99-100, 117-23, 282, 309, 545-7 
Population, United States, 63 
Pork barrel, 701-2 
Post Office Department, 790 
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Powers of government, 191-202; classes 
of, 192-4; distinguished from func- 
tions, 203-4; division of, among gov- 
ernmental uiiits, 204-20, 604-8 
Precinct organization, party, 360-1 
Precincts, voting, 385-7 
President, United States, and constitu- 
tional amendments, 88; changing posi- 
tion, IIS, 121, 140-1; and separation 
of powers, 130-1, 537; and Congress, 
131-42; method of election established, 
390-4; nominations for, 395-404; elec- 
tion of, 404-7, 408-9; vacancies and 
succession, 407-8; messages, 461; veto 
power, 472-4; functions, 536-9; origin 
and nature of office, 495-6; qualifica- 
tions, 496-7; executive power, 497-9; 
appointing power, 499-501; removal 
power, 501-4; directing power, 504-5; 
ordinance-making power, 505; pardon- 
ing power, 505-6; staff of, 506-7; and 
national budget, 698-700; control of 
foreign affairs, 604-19; military powers, 
640-6 

Presidential electors, choice of, 369-70; 
established, 390-1; how chosen, 392-4, 
404-6; work of, 406 
Presidential form of government, 126-7 
Presidential preference primaries, 397-8 
Pressure groups, 325-7, 487-g. See also 
Economic forces. 

Prices, regulation of, 764-6 
Primaries, as elections, 369, 371; defini- 
tions, 378; closed party type, 37S*9; 
open party type, 379-80; non-partisan 
type, 380-1; “run-off” type, 381 
Prisons, 667-8; labor in, 830-1 
Private acts of Congress, 299-300 
Private bill legislation, 463, 467, 473. 

See also Special legislation. 

“Private functions” of municipal corpora- 
tions, 303 

Private property. Property. 

Private rights. See Liberty, Bills of 
rights. 

Privileges and immunities of citizens, 268- 
9 

Privy Council, 16-20 

Probate courts, 585-6 

Probation, 667 

Procedural rights, 283-91 

Process of government, 203-4, 333-8 

Propaganda and public opinion, 334*6 


Property, defined, 321-3; government 
concern with, 54-6, 320-5 ; and social 
classes, 323-5; rights of, 267-8, 279-82, 
305; protection in tort cases, 300, 301 
Property tax, 674, 683-4, 688-91 
Property tests for voting, 309-10 
Proportional representation, 437-40 
Prosecution of offenders, 664-6 
Protective tariff and labor, 829-30 
Protectorates, 628 
Public debt. Debts, public. 

Public domain. Public lands. 

Public education, 856-8, 862-7 » 

Public health, 856-62 
Public finance, revenues, 671-95; budgets 
and expenditures, 696-710; borrowing 
and debts, 711-24. See also these sub- 
heads, and Taxation. \ 

Public housing, 851-4 
Public lands, disposal, 42-3, 797-800. See 
also Western lands. 

Public opinion, 333-4; how formed, 334- 
6, 353-4; how expressed, 336-8 
Public planning, 868-879 
Public Roads Administration, 793 
Public service personnel, numbers, 549- 
52 ; creation of positions, 550-1 ; classes, 
551-2; history, 552-4; personnel agen- 
cies, 554-6; classification, 556; exami- 
nations, 556-61; tenure and removals, 
561-2; political rights, 562-4; remun- 
eration, 564-5; efficiency and training, 

564 

Public services, power to render, 199-200 
Public utilities, regulation of, 764-78; 
characteristics, 765-7 ; commissions, 
767-9; rate making, 769-76; valuation, 
770-2; rate of return, 772-3; holding 
companies, 774-6 

Public welfare and government, 841-51 
Public Works Administration, 755, 846-7 
Puerto Rico, 254, 256, 621, 625-8 
Punishment of offenders, 666-8 
Purchased and ceded areas^ 634-5 
Purposes of government, 203-4 

Quasi-corporations, 302 
Quasi-legislative power. See Ordinance- 
making power. 

Quasi-judicial power, 539, 541-3 
Railroads, promotion and regulation, 779* 

.'■8s '■ 
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Rate making, public utility, 769-73; 

transportatiOE, 78^-4 
Reading of billSj 466 
Recall of public officers, $46-7 
Recess appointments, 500, 510 
Recognition of foreign powers, 608*9 
Reconstruction Finance Corporation, 755, 

■784 

Referendum, on nationa! amendments, 91 ; 
OB state constitutions and amendments, 
99-100; on state and local laws, 175, 
489*92 

Regional planning, 875 
Registration of voters, 310*1, 316 
Regulatory commissions, 503, 536-41 
Relief. See Public welfare. 

Religious freedom, 273-4 
Religious groups and politics, 331 
Removal of cases to federal courts, 584 
Removal power, national, 501-5, 561; 

state, 51 1, 561-2 
Rendition, interstate, 239-40 
Representatives in Congress, 47-9; quali- 
fications, 418*9; terms and tenure, 420- 
1; privileges and immunities, 421-2; 
salaries and expenses, 422-4; apportion- 
ment and districts, 427*37 
Republican party, 347-SO, 395 -^ 
Residence qualification for voting, 314-5 
Responsible government, movement, 123- 
5 

Restraint of trade. See Monopolies. 
Resultant powers, national, 206-9 
Retroactive laws, 284 
Revenues, public, 671-94; defined, 672; 
amounts, 672, 682-4; non-tax sources, 
672-4; types of taxes, 674-5; power to 
tax, 6 7 5-8 2; tax systems, 682-4; tax 
legislation and administration, 684-92; 
conflicting taxes, 692-3; tax exemp- 
tions, 693-4 

Rights, of man, 1-6, 29-3X; of persons, 
265-72; substantive and procedural, 
272-91 

Roads, 7797 7S1, 785-6, 790-4 
Rocco, Alfredo, quoted, 265-6 
Roosevelt, Franklin, quoted, 527-8 
Roosevelt, Theodore, quoted, 495-6 
Royal disallowance of laws, 18, 21 
Royal provinces, 14-5 
Rule of law, 22, 306 


Salaries, legislative, 422-3 
Samoa, 621, 628 
School districts, 62, 69-70, 863-5 
Searches and seizures, 286 
Sectional conflicts, 324 
Securities, regulation of, 756-8 
Securities and Exchange Commission, 757* 
B 

Sedition acts, .275-6' 

Selective Service Act, 648 ' 
Seif-incrimination, 2S8-9 
Senate, United States, 48-9, 414, 426-7, 
444-5, 450, 46S-70, 500, 544,7 604, 610- 
2. See also 'Congress, Legislatures. 
Senatorial campaign committees., 358-9 
Senators, United States, qualifications, 
418-9; terms and t€,nure, 419-21; privi- 
leges and immunities, 421-2; salaries 
and expenses, 422-4; apportionment, 
426-7 

Separation of powders, defined, 112, 137-9; 
colonial, 22; first state constitutions, 
32-4, 36, 41; changes, 119-20; national, 
130-42; state, 142-4; and the courts, 
146-71; and delegation of powers, 142; 
and modern administration, 536-43 
Sessions, iegisiative, 135, 457-62, 611 
Sheriffs, 659-60 
Sherman Act, 734-5 
Short ballot. See Ballots. 

Silver, monetary, 745-8 
Single-member legislative districts, 426, 
430-6 

Slavery, 272-3 
Social sciences, 11 
Social Security Board, 850 
Social security program, 847-51 
Social welfare. See Public welfare. 
Socialist interpretation of Constitution, 
54-5 

Sovereignty, defined, 191-2; divided, 208- 
9 

Speaker, 444-7 

Special districts, 62, 69-70 

Special legislation, 101-4 

Special sessions, 459 60 

Speech and press, freedom of, 274-6 

Spoils system, 362-3 

State, The, in general, 60, 265-6 

State aid to local units, 233, 672-3 

State citizenship, 251-4 

State constitutions. See Constitutions. 

State, Department of, 615-8 
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State governments, revolutionary, 28-9, 
31-6, 40-1, 1 1 3-5; later changes in, 121- 
2; separation of powers, 142-4; judi- 
cial review in, 150-1, 153, 162, 171; 
powers and functions, 193-202, 263-20; 
construction of powers, 205-6, 210; re- 
strictions on, 21 1, 270-1; suits against, 
297; torts of, 300-1; control over suf- 
frage, 310-2; control over parties, 355- 
6; control over elections, 367, 370, 384, 
388; taxing powers, 676, 678-81; tax 
systems, 683-4; tax officials, 687-8; 
appropriations, 697-8, 704-6; budget 
systems, 704-8; expenditures, 708-9; 
public debts, 711-24; and foreign rela- 
tions, 604-6; military powers, 639-43; 
judiciary, 572-7; law enforcement 
functions, 653-6, 658-9; regulation of 
business, 726, 730-1, 73S-9; regulation 
of banking, 749-50, 753; Mue sky com- 
missions, 757; bankruptcy laws, 759; 
insurance regulation, 760-2; regulation 
of utilities, 764-78; regulation of rail- 
roads, 780-2; road activities, 790-4; 
conservation work, 802-3; services to 
agriculture, 81 1, 812-3; protection of 
labor, 822-40; public welfare work, 
841-5, 848-51; health work, 856-62; 
educational functions, 862-7; and pub- 
lic planning, 872, 874-5, See also 
States, Legislatures, Governors, Judi- 
ciary, etc. 

State legislatures. Legislatures, 
Statelessness, 263 
State-local relations, 230-5 
State police, 658-9 

States, powers of, 33-5, 210, 214-20, 270- 
i; as units of government, 64-7; legal 
equality, 47-8, 87, 237-8; relations to 
national government, 165-6, 221-8; in- 
terstate relations, 223-4, 237-45; re- 
lations to local units, 101-7, 230-6 
Statutes. Laws. 

Steering committee, 448 
Stocks and bonds. See Securities. 
Streets. See Roads. 

Substantive rights, 271-82 
Suffrage, right of, 250-1, 282, 309, 317-9; 
development, 24, 34, 309-10; legal 
source, 310-2; present rules, 33:2-7; 
content of right, 317-20; duty to vote, 
317-8. See also Electorate. 


Suits, between governmental units, 235-6; 

against government, 296-302 
Supreme Court, United States, position in 
government, 149-50; decisions on so- 
cial and economic legislation, ^163-7; 
organization, 570, 571; jurisffiction, 
582-3. See also Judiciary. 

Supreme law of land, 77-8, 151-2 

Taxation, power of, 19-20, 39, 196, 214-6, 
674; amounts, 682-4; forms of, 674-5; 
present systems, 682-4; tax legislation, 
684-5; tax administration, 685-8; prop- 
erty tax, 688-91; income tax, 691-2; 
conflicting taxes, 692-3 ; tax exemp- 
tions, 693-4 

Tax-payment tests for voting, 316 
Telephone and telegraph regulation, 789- 
90 

Tennesee Valley Authority, 805-6, 875 
Territorial division of powers and func- 
tions, 16-22, 203-20 
Territorial government, 42-3, 625-30 
Territories, citizenship in, 254, 256; ac- 
quisition of, 621-3; power to acquire, 
623-4; power to govern, 624; incor- 
porated and unincorporated, 624-5; 
governmental organization, 625-30; 
delegates to Congress, 627-8 
Thirteenth Amendment, 272-3 
Three-mile limit, 199 
Tocqueville, Alexis de, quoted, 481 
Tort claims against government, 298-306 
Towns and townships, 24-5, 62, 68-9; 
governmental organization of, 178-80, 

792-3 

Trade associations, 737 
Trade marks, 742-3 
Traffic regulation, 794 
Training for public service, 564-5 
Transportation and government, 779-94 
Treasury, Department of, 685-6 
Treaties, 169, 412; power to make, 201, 
605-6; procedure in making, 610-4 
Trespass by local authorities, 305 
Truck and bus regulation, 781-2, 785-6 
Trusts. See Monopolies. 

Twelfth Amendment, 393-4 
Twice in jeopardy, 289-90 
“Twilight zone” in powers of government, 
219-20 
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Unconstitutionailty, ■ doctrine of, 23, 79- 
Si; court decisions on, 146-71 
Unemployment compensation, 849-50 
Unicameral legislature, 412-3, 416 
Uniform state legislation, 242-3 
Union, formation of, 44-58 
Unit rule, 403 

United States, many or one, 40? J 
as a unit of government, 59-64 
United States Employment Service, S26-7 
United States Housing Administration, 
353-4 

Units of government, 61-71 

Valuation, public utilities, 770-2 
Veterans’ preference, 560 
Veto power, defined, 113; in colonies, 21; 
in first states, 34, 36; of President, 137- 
8, 472-4; of governors, 143-4, 474-5 
Vice-President, 391-4, 403-3, 444-5 
Virgin Islands, 254, 256, 621, 625-8 
Virginia Plan, 47-8, 151 


Voters. See Electorate, Suirage. 

Voting. See ' Ballots. 

Wages, regulation of, S29, 832-4 
War, Department- of, 646-51, 805 
War power, 201, 639-46. See also Na* 
tional defense. 

W^arrants for arrest, 286' 

Washington, George, quoted, 341,, 415 
Water transportation, 787-8 
W'ealth, concentration of, 65 
W^eigMs and measures, 740-1 
Western lands, 42-3, 622-3 
White primaries, 3x1-2 
Willoughby, W. F., quoted, 60 
Wilson, Woodrow, quoted, 140, 496 
Witnesses, right to, 2S9 
Woman suffrage, 311 
Women, citizenship of, 260-1 
Workmen’s compensation, 834-6 
Work Projects Administration, 847 
Written constitutions, doctrine of, 23-4- 
72-s; and judicial review, 148-9 



